BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF Missouri
Southwestern Bell Telephone, L.P., d/b/a SBC Missouri’s
)

Petition for Compulsory Arbitration of Unresolved Issues
)

For a Successor Interconnection Agreement to the

)
Case No. TO-2005-0336
Missouri 271 Agreement (“M2A”)



)

SBC Missouri’s MOTION FOR CORRECTION AND
CLARIFICATION AND APPLICATION FOR REHEARING

COMES NOW Southwestern Bell Telephone, L.P., d/b/a SBC Missouri (“SBC Missouri”) and for its Motion for Correction and Clarification and Application for Rehearing states as follows:

1.
The Final Arbitrator’s Report was issued on June 21, 2005.  While SBC Missouri acknowledges the enormous task assigned to the Arbitrator, the Arbitrator’s Report did not reflect a balanced resolution of the issues nor, in many cases, a proper application of the law.  Accordingly, SBC Missouri’s Comments raised approximately 90 issues (many with subparts) which it requested the Missouri Public Service Commission (“Commission”) to consider in issuing its Arbitration Order.  The Commission addressed only five of these issues in its Arbitration Order, together with two items where no decision had been included in the Final Arbitrator’s Report.


2.
While the Arbitration Order failed to even address the vast majority of the issues raised by SBC Missouri, the same cannot be said for its treatment of issues raised by the CLECs in this proceeding.  Although the CLECs raised substantially fewer issues as a group, the Arbitration Order addressed more than 30 of the CLEC issues.  Approximately 50 pages of the Arbitration Order address issues raised by the CLECs, while only eight pages are devoted to the issues raised by SBC Missouri.  The Arbitration Order imposes additional unlawful and burdensome requirements on SBC Missouri, beyond those proposed in the Final Arbitrator’s Report, and should be substantially revised.  

3.
The Commission should take this opportunity to address the issues raised by SBC Missouri to which the Commission has not yet responded.  The Commission should also revise its Arbitration Order, which imposes substantial unlawful and inappropriate requirements on SBC Missouri even beyond those recommended in the Final Arbitrator’s Report.
Motion for Correction

4.
In Section C4 of the Arbitration Order, the Commission addresses the CLEC Coalition’s claim that SBC Missouri sought to substantially increase rural UNE loop rates.  The Arbitration Order castigated SBC Missouri for failing to “candidly advise the Arbitrator of the size or effect of the rate changes it proposed.” 
  Further, the Arbitration Order asserted that “the scale and impact of these rate changes has only become apparent with the filing of the Coalition’s Comments containing the chart reproduced above.”
  The Commission has been misled by the CLEC Coalition on this issue, and simply accepted the CLEC Coalition’s claims without a proper and thorough investigation.  

5.
Contrary to the Arbitration Order,  SBC Missouri did not seek to increase rates for rural analog UNE loops for the CLEC Coalition above the level contained in the Missouri 271 Agreement (“M2A”).  SBC Missouri included as Attachment 12 to its Petition for Arbitration its proposed contract with the CLEC Coalition.  The Appendix Pricing-Schedule of Prices listed SBC Missouri’s proposed rates for unbundled analog loops.  The rates proposed by SBC Missouri for the rural rate zones reflect the rates to which SBC Missouri agreed in the M2A, including the voluntary reductions from the loop rates originally set by the Missouri PSC in Case No. TO-97-40.  

6.
The CLEC Coalition presented no testimony to the Arbitrator on its claim that SBC Missouri sought to increase  rates for rural analog UNE loops in this case, nor did it address the issue in its brief filed with the Arbitrator after the close of the hearing.  This issue was not addressed in the Final Arbitrator’s Report.  Instead, this alleged issue was raised for the first time in the CLEC Coalition’s Comments on the Final Arbitrator’s Report.
  Replies to the Comments on the Final Arbitrator’s Report were not contemplated in this case and, accordingly, SBC Missouri did not respond to this new purported issue.  At oral argument, SBC Missouri was required to present its claims first and was not asked to respond to this purported issue.

7.
The Commission should not accept unsupported arguments made for the first time in Comments on the Final Arbitrator’s Report without confirming that the allegations have any merit.  Nor should the Commission accuse SBC Missouri of misleading the Arbitrator and essentially concealing its position without investigation and analysis which would have demonstrated that the CLEC Coalition claim itself was entirely unsupported.  It is apparent that the CLEC Coalition invented an issue to attempt to place SBC Missouri in a bad light, and it is equally apparent that the plan succeeded.  The Commission simply accepted the CLEC Coalition’s claim as true, without any investigation, despite the fact that the claim was never even raised until after the Final Arbitrator’s Report was issued.  Accordingly, SBC Missouri respectfully requests the Commission to correct its Arbitration Order and to reject the CLEC Coalition’s claims on this issue.
Application for Rehearing

And

Motion for Clarification


A.
Section 271


8.
One of the most significant issues in this case was whether the Commission had the authority to require SBC Missouri to include terms and conditions pertaining to Section 271 elements in a Section 251/252 interconnection agreement.  The Final Arbitrator’s Report came to the conclusion that the Commission did have such authority and should exercise it, but that the TELRIC standard did not apply, as the FCC determined that the pricing of Section 271 network elements was subject to a “just and reasonable” standard under Sections 201 and 202 of the federal Act.  SBC Missouri devoted a substantial portion of its Comments on the Final Arbitrator’s Report and at the oral argument to the Section 271 issues.
  The Arbitration Order, however,  failed to address SBC Missouri’s issues concerning Section 271 matters.  Instead, the Arbitration Order imposed a new obligation beyond that contemplated by the Final Arbitrator’s Report.  The Commission’s Arbitration Order requires SBC Missouri to fill new orders for Section 271 network elements indefinitely at the TELRIC-based transitional rate established by the FCC for the embedded base of UNE-P customers.
  Accordingly, the new Arbitration Order imposes obligations to make the UNE-P available to CLECs far beyond that contemplated by the FCC.  While the FCC required the UNE-P to be made available only to the embedded base of customers and only on a transitional basis until March 10, 2006,
  the Arbitration Order requires the UNE-P to be made available to new as well as existing customers and without a clear end date to the obligation.  This is directly contrary to and in violation of the FCC’s TRO and TRRO decisions.  

9.
The FCC has made it abundantly clear that it, not the states, has control over Section 271 matters, including network element prices.  The FCC has set a standard of “just and reasonable” Section 271 network element pricing under Sections 201 and 202 of the federal Act.
  As the FCC has stated:  

Whether a particular checklist element’s rate satisfies the just and reasonable pricing standard of Sections 201 and 202 is a fact-specific inquiry that the Commission will undertake in the context of a BOC’s application for Section 271 authority or an enforcement proceeding brought pursuant to Section 271(d)(6).
  
Clearly, this proceeding is not before the FCC and is neither an application for 271 authority nor an enforcement proceeding under Section 271(d)(6).  The Commission’s decision to impose a TELRIC-based pricing standard unequivocally exceeded the scope of its authority and must be reversed.  There is no authority for the Commission here to assume responsibility for pricing of Section 271 elements.

10.
The Arbitration Order, if not reversed on this point, requires clarification.  The Arbitration Order purports to impose the FCC’s transitional pricing mechanism on an interim basis, but it does not provide any timeframe to govern the “interim” pricing, nor does it establish a process or a timeline by which the “interim” rates would be replaced by “permanent” rates.  If the rates are to become permanent after “negotiation” by the parties, it is quite apparent that there is no incentive for the CLEC Coalition to negotiate an end to the “interim” arrangement when its members are already receiving the TELRIC-based pricing to which the FCC has said they are not entitled.  If the Commission fails to reverse its Arbitration Order on this point, it must provide clarification that describes with particularity (a) how long the interim rates will be in effect, and (b) what process will be utilized to establish “permanent” rates for Section 271 network elements.  The preferable course is for the Commission to retract that portion of its Arbitration Order that purports to impose pricing requirements for Section 271 network elements.  Instead, the Commission should adhere to the FCC’s binding decision.  If the CLEC Coalition members want SBC Missouri to provide Section 271 network elements, they are free to enter into commercial agreements which SBC files with the FCC under Section 211, as almost two dozen CLECs in Missouri have already done.  But if the Commission fails to retract its unlawful Order, it must provide the clarification SBC Missouri seeks. 

B.
Intercarrier Compensation - IP-Originated Traffic

11.
The Arbitration Order also works a substantial and deleterious change to the regime contemplated by the Final Arbitrator’s Report with regard to intercompany compensation on Internet Protocol (“IP”) originated traffic that terminates on the Public Switched Telephone Network (“PSTN”), commonly referred to as “Voice over IP” or “VoIP” traffic.  


12.
Section VI(H) of the Final Arbitrator’s Report, which contained the substantive analysis of PSTN-IP-PSTN and IP-PSTN issues, unequivocally endorsed the core principle that all interexchange switched access traffic, including interexchange VoIP traffic, is subject to intrastate (and interstate) switched access charges and must be delivered over separate Feature Group trunks.  This determination was made in Section VI(H) and applied to all CLECs, including MCIm (MCIm RC Issues 15 and 17, and MCIm NIM Issue 28) and the CLEC Coalition.  In fact, the issue of “what is the proper compensation treatment for VoIP traffic” (MCIm RC Issue 17) was among the specific issues addressed in this section, and the Arbitrator rejected MCIm’s claim that reciprocal compensation should apply to this traffic.
  (On the same basis, the Arbitrator adopted SBC Missouri’s language with respect to AT&T;
 the CLEC Coalition,
 Navigator;
 and WilTel.
  And the Arbitrator in MCIm NIM Issue 28 adopted the exact same SBC language that was struck under MCIm RC Issue 15 in Section VI(D)
).  This core determination is consistent with current federal law and the position the Commission itself has taken before the FCC.  By ensuring the consistent application of switched access rules and regulations to the interexchange traffic of all carriers, the decision protects SBC Missouri and other LECs and their customers from unlawful access charge avoidance schemes that could jeopardize the affordability of local rates.


13.
The Arbitrator’s ruling on MCIm RC Issue 15 in Section VI(D), however, was completely at odds with this substantive determination with respect to VoIP traffic.  Apparently accepting MCIm’s unsupported and legally incorrect assertion that “[t]he IP-PSTN traffic . . . falls squarely within the ‘net-protocol change’ portion of the FCC’s multi-part enhanced service definition,” and that “reciprocal compensation rates instead of switched access rates” should apply, the Arbitrator ruled that MCIm’s proposed language should be adopted.
  As the ruling on this one issue was completely at odds with the Arbitrator’s core determination under Section VI(H) of the award and elsewhere, SBC Missouri in its June 24, 2005 Comments asked the Commission to reverse the Arbitrator. 
  As with the vast majority of the issues raised by SBC Missouri, the Arbitration Order failed to address the matter.  

14.
At the same time, however, the Arbitration Order granted the CLEC Coalition’s request to award it, purportedly for consistency purposes, the same treatment for VoIP traffic it gave MCIm -- even though the Coalition never sought reciprocal compensation for VoIP traffic in negotiations or arbitration.
  The Commission should be aware that while the CLEC Coalition promoted this result for “consistency,” the Coalition failed to disclose that the Commission had actually ruled the other way with respect to AT&T, Navigator, WilTel -- and even with MCIm itself; or that the Charter and Sprint ICAs contained these SBC-proposed provisions as agreed-upon language.
  This result is not only contrary to current federal law and the Commission’s own position it is maintaining before the FCC, it is wholly inappropriate to award the Coalition relief it never sought in the proceeding.  Section 252(b)(4)(A) specifically provides that the “commission shall limit its consideration of any petition under paragraph (1) (and any response thereto) to the issues set forth in the petition and in the response if any, filed under paragraph 3.”  SBC Missouri did not propose application of reciprocal compensation to IP-originated interexchange calls terminated on the PSTN in its Petition and the CLEC Coalition did not do so in its Response.  Pursuant to the statute, the Commission is not authorized to grant the CLEC Coalition’s request. 


15.
Federal law properly treats IP-originated traffic which terminates on the public switched telephone network as subject to access charges if it crosses exchange boundaries.  This Commission has itself urged the FCC not to eliminate the applicability of access charges, noting:

Any IP-enabled service that connects to the public switched network . . . should be treated similarly . . . To the extent an IP-enabled call connects with and utilizes the public switched network, the traffic should be subject to access charges absent further determination by the [FCC] in the Unified Carrier Compensation Regime docket.

The decision on MCIm RC 15 is also contrary to the Records Exchange Rule in that it rejected the contractual provisions requiring separate trunks for IXC traffic even though such separate trunk groups are required by the Records Exchange Rule.  Under the Arbitration Order, the CLECs will report traffic as “IP-originated” and avoid paying applicable switched access charges to both SBC Missouri and the small ILECs.  As the Commission is aware, both SBC Missouri and the small ILECs in Missouri use intrastate switched access rates to keep basic local rates priced at reasonable levels.  If the decision here is not reversed, it will inflict substantial economic harm not only on SBC Missouri, but also on small ILECs who receive CLEC-originated transiting traffic from SBC Missouri.


16.
If the Commission does not grant rehearing and reverse the Arbitration Order on this point, it should explain by what authority it granted the relief requested by the CLEC Coalition.  As noted above, the CLEC Coalition never arbitrated the issue of whether IP-originated interexchange traffic terminating on the PSTN should be subject to reciprocal compensation instead of switched access charges.  SBC Missouri submits that the law is crystal clear that the Commission may only decide those Section 251 issues submitted to it for resolution.
  The Commission may not, as it did with its Arbitration Order, grant the CLEC Coalition relief which was not presented for resolution under Sections 251 and 252.  Even if the Commission had such authority, it should not exercise it here because of the substantial harm it would visit not only on SBC Missouri, but also on small ILECs who will ultimately be deprived of switched access charges necessary to maintain low basic local service rates.


17.
Accordingly, the Commission should (1) revise its Arbitration Order to the extent it granted the CLEC Coalition’s request concerning IP-originated traffic
 and (2) grant SBC Missouri’s request concerning MCIm’s Reciprocal Compensation Issue 15 and adopt SBC Missouri’s proposed language on this issue.

C.
Failure to Address SBC Missouri Issues


18.
SBC Missouri’s Comments on the Final Arbitrator’s Report filed on June 24, 2005, identify more than 90 issues, many with subparts, in which it sought the Commission’s review of the Final Arbitrator’s Report.  While SBC Missouri disagreed with many other aspects of the Final Arbitration Report, it focused its Comments on the most critical matters.  SBC Missouri’s Comments pointed out the failure of the Final Arbitrator’s Report to explain the basis for many of the decisions, and the failure to address the points raised by SBC Missouri in those instances where an explanation of the Arbitrator’s decision was provided.  SBC Missouri’s Comments noted that the Final Arbitrator’s Report would, if adopted, be unlawful in numerous respects as well as a reflection of bad public policy in areas where the decision was otherwise lawful.


19.
In its Arbitration Order, the Commission noted that the proceeding was not in the nature of an appeal or review of the Final Arbitrator’s Report.
  Instead, the Commission asserted that the  case was “an original proceeding,”
 in which the Commission would make the initial decision.  SBC Missouri agrees that it is the obligation of the Commission to make the decision in this case.  Despite this obligation, the Commission failed to address the vast majority of the issues raised by SBC Missouri with regard to the Final Arbitrator’s Report.  Instead, the Commission simply adopted the Final Arbitrator’s Report as the ultimate decision in this case.  SBC Missouri respectfully requests the Commission to exercise its obligations under the Act and to address the issues raised in its Comments to the Final Arbitrator’s Report.


WHEREFORE, for all the foregoing reasons, SBC Missouri respectfully requests the Commission to (1) correct its Order in Section C4 pertaining to rates for analog unbundled loops in rural areas in the CLEC Coalition interconnection agreement, (2) grant rehearing and reverse the Arbitration Order’s provisions with regard to (a) the imposition of “interim” pricing for Section 271 network elements and (b) intercompany compensation on IP-originated calls, (3) if the Section 271 network element pricing provision is not reversed, then clarify the process and timeline by which the interim rates are to be replaced by permanent rates, and (4) grant rehearing and address the myriad of issues raised by SBC Missouri in its Comments on the Final Arbitrator’s Report.





Respectfully submitted,    

SOUTHWESTERN BELL TELEPHONE, L.P.
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� While the Arbitration Order stated that only those matters requiring modification of the Final Arbitrator’s Report were addressed (Arbitration Order, p. 9), a review of the Arbitration Order reflects numerous occasions where comments were considered but rejected without modifying the Final Arbitrator’s Report.  Moreover, it is difficult to square the Commission’s failure to address most issues addressed by SBC Missouri with the Commission’s assertion that it was conducting an “original proceeding” and not a review of the Final Arbitrator’s Report.


� Arbitration Order, p. 27.


� Arbitration Order, p. 27.


� CLEC Coalition Comments on the Final Arbitrator’s Report, pp. 13-16.  The Comments contain no citation to the record, presumably because there is no record to support the CLEC Coalition’s claim..


� SBC Missouri Comments, pp. 1-8, 39-56 and throughout the UNE portion of the Comments.


� Arbitration Order, p. 30.


� TRRO, paras. 226-228.  The TRRO requires use of state Commission-approved TELRIC rates for UNE-P, plus one dollar.


� TRO, paras. 656-657, 662 and 664.


� TRO, para. 664.


� In RC Issue 17, MCIm proposed language that would allow it to combine interexchange VoIP traffic on local interconnection trunks; quantify the amount of such traffic using a “Percent Enhanced Usage” factor it would provide; and apply the same rates to this “enhanced/information services” traffic as the rates for ISP bound traffic.  See, MCIm/SBC Reciprocal Compensation Final DPL, Issue RC 17, pp. 31-32 of 34.  The arbitrator rejected this language and found SBC Missouri’s proposed language “most consistent with the Arbitrator’s Report.  See, Attachment VI.A, Detailed Language Decision Matrix, pp. 30-32.


� Attachment VI.A, Detailed Language Decision Matrix, pp. 7-9.


� Id., pp. 28-30.


� Id., pp. 36-37.


� Id., pp. 36-42.


� Attachment V, Part 1 Detailed Language Decision Matrix, pp. 97-104.


� See, SBC Missouri’s Post-Hearing Brief, filed June 7, 2005 at pp. 391.406; Constable Direct, pp. 5-21.


� Final Arbitrator’s Report, Section VI.


� SBC Missouri’s Comments on Final Arbitrator’s Report, pp. 225-226.


� Arbitration Order, pp. 34-36; See also, CLEC Coalition/SBC Missouri Intercarrier Compensation Final Joint DPL, pp. 31-32 of 37 (“. . . until the FCC Rules on the subject, the ICA should remain silent. . . .”).


� See, Charter/SBC Missouri Intercarrier Compensation Final DPL, Issue 1, pp. 1-3 of 3 (showing only the calling scope language as disputed with Charter and Sprint/SBC Missouri DPL No. 8 Appendix Intercarrier Compensation Final Joint DPL, Issue 10, pp. 30-34 of 34 (“Sprint agrees with SBC Missouri’s language).


� Comments of the Public Service Commission of the State of Missouri, IP-Enabled Services NPRM, W.C. Docket No. 04-36, filed May 2004, at pp. 8, 12.


� Coserv v. Southwestern Bell Telephone Company, 350 F.3d 482, 487 (5th Cir. 2003) (“the party petitioning for arbitration may not use the compulsory arbitration provision to obtain arbitration of issues that were not the subject of negotiations”).


� Arbitration Order, pp. 34-36


� Arbitration Order, p. 8.


� Arbitration Order, p. 8.
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