MO PSC CASE NO. TO-2005-0336

MASTER LIST OF ISSUES BETWEEN SBC MISSOURI AND SPRINT COMMUNICATIONS COMPANY L.P.

DPL#8 -- APPENDIX INTERCARRIER COMPENSATION [ALL TRAFFIC]

FINAL JOINT DPL


	Issue Statement
	Issue No.
	Appendix and Section(s)
	Sprint Language
	Sprint Position
	SBC MISSOURI Language
	SBC MISSOURI Position
	Arbitrator’s Comments

	a) Who do the provisions of the Intercarrier Compensation Attachment apply to?

(b) For the purposes of Intercarrier Compensation, do the provisions of this Appendix address the transport and termination of telecommunications traffic originated by either Party?  

(c) Is it appropriate to include terms and conditions for the exchange of CMRS Traffic with Sprint in this Appendix?

(d) Is it appropriate to include terms and conditions for the exchange of InterLATA Toll Traffic in this Appendix  


	1
	1.2; 3.1, 3.7

Sprint’s  4.1.1
	1.2 The provisions of this Appendix apply to telecommunications traffic exchanged between the Parties and from a CLEC’s facilities.
3.1For all traffic exchanged between the Party’s networks  including, without limitation,   Switched Access Traffic,  such Party shall provide CPN as defined in 47 C.F.R. § 64.1600(c) ("CPN") in accordance with Section 3.3 below. Each Party to this Agreement will be responsible for passing on any CPN  it receives from a third party for traffic delivered  to the other Party. In addition, each Party agrees that it shall not strip, alter, modify, add, delete, change, or incorrectly assign any CPN.  If either party identifies improper, incorrect, or fraudulent use of local exchange services (including, but not limited to  PRI, ISDN and/or Smart Trunks), or identifies stripped, altered, modified, added, deleted, changed, and/or incorrectly assigned CPN, the Parties agree to cooperate with one another to investigate and take corrective action.  

4.1.1    CMRS traffic is Section 251 (b)(5) Traffic when at the beginning of the call, the call originates and terminates within the same Major Trading Area (MTA), as defined in Section 24.202(a) of the FCC Rules.

3.7
For Section 251(b)(5) Traffic, ISP-Bound Traffic, Optional EAS Traffic, IntraLATA  Toll Traffic, InterLATA toll and CMRS traffic the Party whose End User originates such traffic shall compensate the Party who terminates such traffic to its End User for the transport and termination of such traffic at the applicable rate(s) provided in this Appendix and Appendix Pricing and/or the applicable switched access tariffs. 
	(See James R. Burt Direct Testimony, page 5, first unresolved issue.)

(See James R. Burt Rebuttal Testimony, page 1, first unresolved issue.)

a.  Sprint has the right to interconnect with SBC for the exchange of traffic between SBC customers and Sprint customers.  There is no basis for restricting interconnection to the exchange of traffic solely between SBC end users and Sprint end users.  Sprint is willing to agree to the language proposed by SBC as it relates to Sprint’s right to exchange traffic with SBC from its end users or the end users of Sprint customers because this issue is addressed by GT&C DPL Issue 2 which defines End User to include the end users of Sprint’s customers

b.   Yes.  Sprint has the right to interconnect with SBC for the exchange of traffic between SBC customers and Sprint customers.  There is no basis for restricting interconnection to the exchange of traffic solely between SBC end users and Sprint end users. Sprint is willing to agree to the language proposed by SBC as it relates to Sprint’s right to exchange traffic with SBC from its end users or the end users of Sprint customers because this issue is addressed by GT&C DPL Issue 2 which defines End User to include the end users of Sprint’s customers.  

(See Peter Sywenki Direct Testimony, page 17, fourth unresolved issue.)

(See Peter Sywenki Rebuttal Testimony, page 14, fifth unresolved issue.)

c. Yes.  SBC should not limit the parties’ ability to combine multiple jurisdictions of traffic on the same trunks and Sprint should be allowed to utilize any type of connecting facility for the purposes of exchanging traffic with the ILEC (e.g., access, local interconnection, wireline, wireless, etc.)  It is Sprint’s desire to fully and effectively optimize the interconnection trunking for all jurisdictions of traffic it exchanges with SBC.  Compensation for the connecting facility should be based on the number of trunks placed on the facility for different traffic types, e.g., access, local, wireless, or wireline.  Sprint objects to definitions which attempt to limit trunking capabilities to “local” and “Local Exchange” as it is an inefficient use of networking and is inconsistent with how ILECs already exchange traffic today.

d. Yes.  SBC’s insistence on segregating traffic based on regulatory classifications is rooted in administrative billing process concerns and arbitrage fears, not technical infeasibility.  SBC does not deny the inherent network inefficiencies of traffic segregation.  It is apparent that SBC has overcome the administrative obstacles of combined traffic types with at least one other carrier (L3/SBC).  Although Sprint shares the concern about arbitrage, specifically that SBC has incentives and increased opportunities to mischaracterize traffic on combined traffic trunks to avoid paying Sprint the appropriate access charges, Sprint’s concerns are alleviated with appropriate audit protections in place and Sprint is willing to exchange traffic with SBC on combined traffic trunks in order for both companies to achieve network interconnection efficiencies.  Other state commissions that have addressed this issue agreed with Sprint (e.g., Indiana Commission Order regarding L3/ SBC Arbitration, pages 9-11 and 23-37; Michigan PSC Case no U-11203 In the Matter of the Application of Sprint Communications Company, L.P. for Arbitration to Establish an Interconnection Agreement with Ameritech Michigan, pages 4-5) 
	1.2 The provisions of this Appendix apply to telecommunications traffic originated over the originating carrier’s facilities or over wholesale local switching   purchased by CLEC from SBC 13-STATE on a wholesale basis.  

3.1
For all traffic originated on a Party’s networks  including, without limitation,   Switched Access Traffic,  such Party shall provide CPN as defined in 47 C.F.R. § 64.1600(c) ("CPN") in accordance with Section 3.3 below. Each Party to this Agreement will be responsible for passing on any CPN it receives from a third party for traffic delivered to the other Party. In addition, each Party agrees that it shall not strip, alter, modify, add, delete, change, or incorrectly assign any CPN.  If either party identifies improper, incorrect, or fraudulent use of local exchange services (including, but not limited to  PRI, ISDN and/or Smart Trunks), or identifies stripped, altered, modified, added, deleted, changed, and/or incorrectly assigned CPN, the Parties agree to cooperate with one another to investigate and take corrective action. 

3.7
For Section 251(b)(5) Traffic, ISP-Bound Traffic, Optional EAS Traffic, and IntraLATA Toll Traffic, the Party whose End User originates such traffic shall compensate the Party who terminates such traffic to its End User for the transport and termination of such traffic at the applicable rate(s) provided in this Appendix and Appendix Pricing and/or the applicable switched access tariffs.
	(a) The provisions of this Appendix apply to the termination of telecommunications traffic to either Party when such traffic is either originated over a carrier’s own facilities or when Sprint, as the originating carrier purchases wholesale local switching from SBC on a wholesale basis. SBC proposes new language to Sprint in an effort to settle this issue as follows:

McPhee Direct, pp. 41-42.

1.2 The provisions of this Appendix apply to telecommunications traffic originated over one carrier’s facilities and terminated on the other party's network; or for traffic exchanged between SBC 13-STATE and CLEC over wholesale local switching purchased by CLEC from SBC 13-STATE on a wholesale basis. 

(b) Yes. For the purposes of compliance by

an incumbent local exchange carrier with Section 251(b)(5), the terms and conditions

for reciprocal compensation provide for the

mutual and reciprocal recovery by each carrier of costs associated with the transport and termination on each carrier’s network facilities of calls that originate on

the network facilities of the other carrier. SBC’s language represents the treatment of such traffic in accordance with the Act. Sprint’s proposed language is vague and overly broad.

McPhee Direct, pp. 42-43.
Douglas Rebuttal, pp. 4-6.
(c) No. This Appendix sets forth the terms and conditions for Intercarrier Compensation of intercarrier telecommunications traffic between the applicable SBC Communications Inc (SBC) owned Incumbent Local Exchange Carrier and Sprint operating as a CLEC, which went undisputed by Sprint in Section 1.1 of the Appendix. Further, Sprint has not disputed SBC’s definition of Section 251(b)(5) Traffic in Section 4.1 which defines “wireline”   Section 251(b)(5) Traffic with the intent of specifically excluding wireless Section 251(b)(5) Traffic.  

McPhee Direct,  pp. 12-13.

(d) Compensation for the originating and termination of InterLATA traffic that is not subject to Meet Point Billing is governed by the Party’s state or federal access tariffs, whichever is applicable to carry such InterLATA Traffic. Although SBC formerly deleted all language relevant to the treatment of such Traffic, in an effort to settle this, SBC is willing to reinsert the language that was not originally disputed by Sprint so that “InterLATA toll” can be normalized in Section 3.7: 

12. 
Compensation for Origination and Termination of InterLATA Traffic not subject to Meet Point Billing

12.1 
Where a CLEC originates or terminates its own end user InterLATA Traffic not subject to Meet Point Billing, the CLEC must purchase FGD access service from SBC-13STATE’s state or federal access tariffs, whichever is applicable, to carry such  InterLATA Traffic.  
	

	Are SBC and Sprint entitled to exchange traffic under a Bill and Keep Arrangement on Section 251(b)(5) Traffic and ISP-Bound Traffic? 

** Note: Related to Issue #3 and Issue #5 **

RESOLVED
	2
	5.3

Sprint’s 4.6 – 4.6.11
	SprtinSprint agrees with SBC’s revised language









5.4.11 

	





	4. LONG TERM BILL AND KEEP ARRANGEMENTS FOR TERMINATION OF IN-BALANCE SECTION 251(b)(5) TRAFFIC AND ISP-BOUND TRAFFIC

4.1 Wireline Section 251(b)(5) Traffic shall mean telecommunications traffic, in which the originating End User of one Party and the terminating End User of the other Party are: 

a. both physically located in the same ILEC Local Exchange Area as defined by the ILEC Local (or "General") Exchange Tariff on file with the applicable state commission or regulatory agency; or 

b. both physically located within neighboring ILEC Local Exchange Areas that are within the same common mandatory local calling area. This includes but is not limited to, mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS), or other types of mandatory expanded local calling scopes.

4.2
In accordance with the FCC’s Order on Remand and Report and Order, In the Matter of Implementation of the Local Compensation Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, FCC 01-131, CC Docket Nos. 96-98, 99-68 (rel. April, 27, 2001) (“FCC ISP Compensation Order”), “ISP-Bound Traffic” shall mean telecommunications traffic exchanged between CLEC and SBC-13STATE in which the originating End User of one Party and the ISP served by the other Party are: 

a. both physically located in the same ILEC Local Exchange Area as defined by the ILEC’s Local (or “General”) Exchange Tariff on file with the applicable state commission or regulatory agency; or

b. both physically located within neighboring ILEC Local Exchange Areas that are within the same common mandatory local calling area.  This includes, but it is not limited to, mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS) or other types of mandatory expanded local calling scopes.  

In states in which SBC-13STATE has offered to exchange Section 251(b)(5) Traffic and ISP-Bound traffic pursuant to the FCC’s interim ISP terminating compensation plan set forth in the FCC ISP Compensation Order, traffic is presumed to be ISP-Bound Traffic in accordance with the rebuttable presumption set forth in Section 5.7 of this Appendix. [This was moved from Section 5.1]

4.3     Long-Term Local Bill and Keep Arrangements for Section 251(b)(5) Traffic and ISP-Bound Traffic

Sprint has elected long-term local Bill and Keep as the reciprocal compensation arrangement for Section 251(b)(5) Traffic and ISP-Bound Traffic originated and terminated between SBC-13STATE and Sprint in SBC-13STATE  so long as qualifying traffic between the parties remains in balance in accordance with this Section 4.3. Long-term local Bill and Keep applies only to Section 251(b)(5) Traffic and ISP-Bound Traffic as defined in Sections 4.1 and 4.2  of this Attachment  and does not include, IntraLATA Toll Traffic, Meet Point Billing Traffic,  FX Traffic, FGA Traffic, MCA Traffic or Optional EAS Traffic.  

4.3.1  The Parties agree that Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties will be subject to Bill and Keep as the method of intercarrier compensation provided that Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties is “In-Balance”. In- balance shall mean that Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties will be within +/-5% of equilibrium (50%).

4.3.2 The calculation for determining whether traffic is in balance will be based on the difference between the total Section 251(b)(5) Traffic and ISP-Bound Traffic originated by each Party’s end users terminated to the other Party’s End Users, divided by the sum of both Parties’ end users’ terminated Section 251(b)(5) Traffic, and ISP-Bound Traffic multiplied by 100.

4.3.3
The Parties agree that where Section 251(b)(5) Traffic and ISP-Bound Traffic is determined to be out-of-balance by more than 5% per month for three (3) consecutive months, Section shall immediately apply rates specified in Section 5.3.1 to all Section 251(b)(5) Traffic and ISP-Bound Traffic.

4.3.4
Once the rates found in Section 5.3.1 apply to CLEC’s Section 251(b)(5)Traffic and ISP-Bound Traffic, it will  apply for the remaining term of this Agreement.  

4.3.5
In the event that either Party disputes whether its Section 251(b)(5) Traffic and ISP-Bound Traffic is in balance, the Parties agree to work cooperatively to reconcile the inconsistencies in their usage data.

4.3.6
Should the Parties be unable to agree on the amount and balance of Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between their End Users, either Party may invoke the dispute resolution procedures under this Agreement.  In the event that dispute resolution procedures results in the calculations being delayed, the reciprocal compensation rates will apply retroactively to the date such reciprocal compensation were applicable.

4.3.7
Upon reasonable belief that traffic other than Section 251(b)(5) Traffic and ISP-Bound Traffic is being terminated under this long-term local Bill and Keep arrangement, either Party may request a meeting to confirm the jurisdictional nature of traffic delivered as Bill and Keep.  Parties will consult with each other to attempt to resolve issues without the need for an audit.  Should no resolution be reached within 60 days, an audit may be requested and will be conducted by an independent auditor under an appropriate non-disclosure agreement.  Only one audit may be conducted by each Party within a six-month period.

4.3.8 
The auditing Party will pay the audit costs unless the audit reveals the delivery of a substantial amount of traffic originating from a party in this Agreement other than Section 251(b)(5) Traffic and ISP-Bound Traffic for termination to the other party under the long term local Bill and Keep arrangement.  In the event the audit reveals a substantial amount of traffic other than Section 251(b)(5) Traffic and ISP-Bound Traffic, the Party delivering such traffic will bear the cost of the audit and will pay appropriate compensation for such traffic with interest at the commercial paper rate as referenced in 9.1 of the General Terms and Conditions of this Agreement.

4.3.8.1 
The Parties will consult and negotiate in good faith to resolve any issues of accuracy or integrity of data collected, generated, or reported in connection with audits or otherwise. 

4.3.8.2  
The audit provisions set out in Sections 1.8.6 through 1.8.8 above do not alter or affect audit provisions set out elsewhere in this Agreement.

4 COMPENSATION ARRANGEMENTS FOR TERMINATION OF OUT-OF-BALANCE SECTION 251(b)(5) TRAFFIC AND ISP-BOUND TRAFFIC

5.1      “Out-of-Balance” shall mean that Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties has not met the In-Balance qualifiers as defined in Section 4.3 above and has exceeded the specified thresholds set forth in Sections 4.3.1 and 4.3.2.  This Section 5 applies to Out-of-Balance traffic.

5.2   SBC-12STATE made an offer (the “Offer”) to all telecommunications carriers to exchange Section 251(b)(5) Traffic and ISP-Bound Traffic  on and after the designated dates provided below pursuant to the terms and conditions of the FCC’s interim ISP terminating compensation plan of the FCC’s Order on Remand and Report and Order, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, FCC 01-131, CC Docket Nos. 96-98, 99-68 (rel. April 27, 2001) ) (“FCC ISP Compensation Order”)  which was remanded but not vacated in WorldCom, Inc. v. FCC, No. 01-1218 (D.C. Cir. 2002). 

SBC-13STATE and CLEC agree to carry out the FCC’s interim ISP terminating compensation plan on the date designated by SBC-13STATE in a particular state without waiving, and expressly reserving, all appellate rights to contest FCC, judicial, legislative, or other regulatory rulings regarding ISP -Bound traffic, including but not limited to, appeals of the FCC's ISP Compensation Order.  By agreeing to this Appendix, both Parties reserve the right to advocate their respective positions before courts, state or federal commissions, or legislative bodies.

5.2.1
Should a regulatory agency, court or legislature change or nullify the SBC-13STATE's designated date to begin billing under the FCC's ISP terminating compensation plan, then the Parties also agree that any necessary billing true ups, reimbursements, or other accounting adjustments shall be made symmetrically and to the same date that the FCC terminating compensation plan was deemed applicable to all traffic in that state exchanged under Section 251(b)(5) of the Act.  By way of interpretation, and without limiting the application of the foregoing, the Parties intend for retroactive compensation adjustments, to the extent they are ordered by Intervening Law, to apply uniformly to all traffic among SBC-13STATE, CLEC and Commercial Mobile Radio Service (CMRS) carriers in the state where traffic is exchanged as Local Calls within the meaning of this Appendix. 

5.2.2        The Parties further acknowledge that federal or state court challenges could be sustained against the FCC's ISP Compensation Order in particular, or against ISP intercarrier compensation generally.  In particular, a court could order an injunction, stay or other retroactive ruling on ISP compensation back to the effective date of the FCC's ISP Compensation Order.  Alternatively, a court could vacate the underlying Order upon which the compensation was based, and the FCC (either on remand or on its own motion) could rule that past traffic should be paid at different rates, terms or conditions. Because of these possibilities, the Parties agree that should the ISP Compensation Order be modified or reversed in such a manner that prior intercarrier compensation was paid under rates, terms or conditions later found to be null and void, then the Parties agree that, in addition to negotiating appropriate amendments to conform to such modification or reversal, the Parties will also agree that any billing true ups, reimbursements, or other accounting adjustments on past traffic shall be made uniformly and on the same date as for all traffic exchanged under Section 251(b)(5) of the Act.  By way of interpretation, and without limiting the application of the foregoing, the Parties intend for retroactive compensation adjustments, to apply to all traffic among SBC-13STATE, CLEC, and CMRS carriers in the state where traffic is exchanged as Local Calls within the meaning of this Appendix. Should there be any change in law, the provisions of Section XXXX of the General Terms and Conditions will prevail. 
5.3 In SBC-12STATE the rates, terms and conditions for compensation of Section 251(b)(5) Traffic, as defined in Section 4.1 and ISP-Bound Traffic, as defined in Section 4.2 will be compensated at the   rate set forth in Section 5.3.1 below in a specific state on the later of (i) the Effective Date of this Agreement and (ii) the effective date of the offer in a particular state if such traffic does not meet the in-balance requirements set forth in Section 4.3 above.  The Parties acknowledge that  SBC-12STATE has made such offer in its respective states of (i) Indiana, Ohio, Texas and Wisconsin effective on and after June 1, 2003, (ii) Arkansas and Michigan effective on and after July 6, 2003, California effective on and after August 1, 2003, and (iv) Illinois effective on and after September 1, 2003; Kansas, Missouri, Oklahoma and Nevada on and after June 1, 2004.  Until and unless SBC CONNECTICUT chooses to offer to exchange Section 251(b)(5) Traffic and ISP-Bound Traffic on and after a designated date pursuant to the terms and conditions of the FCC’s interim ISP terminating compensation plan, the Parties agree that Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties will be compensated at the rate set forth in Section 5.3.1 below if such traffic does not meet the in-balance requirements set forth in Section 4.3 above.  

5.3.1  SBC 13-STATE and Sprint agree to compensate each other for the transport and termination of all Section 251(b)(5) and ISP-Bound Traffic   at $.0005 per minute of use if such traffic does not meet the in-balance requirements set forth in Section 4.3 above. Payment of Intercarrier Compensation on ISP-Bound Traffic and Section 251(b)(5) Traffic will not vary according to whether the traffic is routed through a tandem switch or directly to an end office switch.  

5.4
ISP-Bound Traffic Rebuttable Presumption

5.4.1
In accordance with Paragraph 79 of the FCC’s ISP Compensation Order, the Parties agree that there is a rebuttable presumption that any of the combined Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties in SBC 12-STATE exceeding a 3:1 terminating to originating ratio is presumed to be ISP-Bound Traffic subject to the compensation  terms in this Section 5.4.  Either Party has the right to rebut the 3:1 ISP-Bound Traffic presumption by identifying the actual ISP-Bound Traffic by any means mutually agreed by the Parties, or by any method approved by the Commission.  If a Party seeking to rebut the presumption takes appropriate action at the  Commission pursuant to Section 252 of the Act and the Commission agrees that such Party has rebutted the presumption, the methodology and/or means approved by the Commission for use in determining the ratio shall be utilized by the Parties as of the date of the Commission approval. During the pendency of any such proceedings to rebut the presumption, the Parties  will remain obligated to pay the rates set forth in Section 5.3.1 for Section 251(b)(5) Traffic and ISP-Bound Traffic. 

5.5
Intercarrier Compensation for Wholesale Local Switching Traffic

5.5.1
Where CLEC purchases any wholesale local switching from SBC-12STATE on a wholesale basis, CLEC will deal directly with third party carriers for purposes of reciprocal compensation for calls originated by or terminated to the end users served by such arrangements.  SBC-12STATE is required to provide CLEC with timely, complete and correct information to enable CLEC to meet the requirements of this section. 

5.5.2
The following reciprocal compensation terms shall apply to all traffic exchanged between SBC-12STATE and CLECs when CLEC purchases wholesale local switching from SBC-12STATE  on a wholesale basis:

5.5.2.1
For intra-switch Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between SBC-12STATE and CLEC, the Parties agree to impose no call termination charges pertaining to reciprocal compensation on each other.  

5.5.2.2
For interswitch Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between SBC-12STATE and CLEC where CLEC’s end user originates a call that is terminated to a SBC-12STATE end user, CLEC shall pay the FCC Plan rate set forth in Section 5.3.2 for the transport and termination of Section 251(b)(5) Traffic, and  ISP-Bound Traffic.  

5.5.3
In SBC CONNECTICUT, when CLEC purchases wholesale local switching from SBC CONNECTICUT on a wholesale basis.  to provide service to its end users, SBC CONNECTICUT will be solely responsible for compensating the terminating third party carrier for Section 251(b)(5) Traffic, ISP-Bound Traffic, Optional EAS Traffic and IntraLATA Toll Traffic that originates from CLEC’s end users.  When CLEC purchases wholesale local switching from SBC CONNECTICUT on a wholesale basis, CLEC can not seek intercarrier compensation from SBC CONNECTICUT for Section 251(b)(5) Traffic, ISP-Bound Traffic, Optional EAS Traffic and IntraLATA Toll Traffic that originates from either an SBC CONNECTICUT end user or a third party carrier’s end user.  
5. 
5.1 
c. 
d. 

c. 
d. 











4.3.6 
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	Should each party invoice the other party on a monthly basis for combined Section 251(b)(5) Traffic and ISP-Bound Traffic at the rate set forth under the FCC's ISP terminating compensation plan in SBC 12-STATE?

** Note: Related to Issue #2 **   
RESOLVED
	3
	SBC’s 5.5.1


	Sprint agrees with SBC’s revised language. 

	


	5.6
Unless the parties are operating under a Long Term Bill and Keep arrangement as provided in Section 4 above, each party will invoice the other party on a monthly basis the rates set forth in Section 5.3.2 for the transport and termination of all Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties.



	

	

	Should SBC be obligated to provide call detail records to Sprint?

RESOLVED  
	4
	3.5
	3.5 CLEC has the sole obligation to enter into intercarrier compensation arrangements with third party telecommunications carriers regarding CLEC’s traffic and such other carriers’ traffic, including without limitation  any  where CLEC originates traffic to or terminates traffic from an end user being served by a third party telecommunications carrier who has purchased wholesale local switching from SBC-13STATE on a wholesale basis to such telecommunications carrier, and by which such telecommunications carrier uses it to offer to end users wireline local telephone exchange service.  In no event will SBC-13STATE have any liability to CLEC or any third party if CLEC fails to enter into such compensation arrangement. SBC shall provide call detail records to Sprint when, where and in a manner that is currently available. In the event that traffic is exchanged with a third party carrier with whom CLEC does not have a traffic compensation agreement, CLEC will indemnify, defend and hold harmless SBC-13STATE against any and all losses including without limitation, charges levied by such third party carrier.  The third party carrier and CLEC will bill their respective charges directly to each other.  SBC-13STATE will not be required to function as a billing intermediary, e.g., clearinghouse.  SBC-13STATE  may provide information regarding such traffic to other telecommunications carriers or entities as appropriate to resolve traffic compensation issues.
	Sprint accepts SBC’s Settlement offer contained at the end of its Position Statement as filed on March 31, 2005.  The agreed upon language  for the disputed sentence reads as follows:

“SBC shall provide call detail records to Sprint when, where and in a manner that is currently available”.

Both the Sprint Language and the SBC MISSOURI Language columns have been modified accordingly to show acceptance by both parties of the settlement; however, the contract appendix has not been updated. 
	3.6 CLEC has the sole obligation to enter into intercarrier compensation arrangements with third party telecommunications carriers regarding CLEC’s traffic and such other carriers’ traffic, including without limitation  any  where CLEC originates traffic to or terminates traffic from an end user being served by a third party telecommunications carrier who has purchased wholesale local switching from SBC-13STATE on a wholesale basis to such telecommunications carrier, and by which such telecommunications carrier uses it to offer to end users wireline local telephone exchange service.  In no event will SBC-13STATE have any liability to CLEC or any third party if CLEC fails to enter into such compensation arrangement. SBC shall provide call detail records to Sprint when, where and in a manner that is currently available. In the event that traffic is exchanged with a third party carrier with whom CLEC does not have a traffic compensation agreement, CLEC will indemnify, defend and hold harmless SBC-13STATE against any and all losses including without limitation, charges levied by such third party carrier.  The third party carrier and CLEC will bill their respective charges directly to each other.  SBC-13STATE will not be required to function as a billing intermediary, e.g., clearinghouse.  SBC-13STATE  may provide information regarding such traffic to other telecommunications carriers or entities as appropriate to resolve traffic compensation issues.
	No. SBC   can provide records to Sprint when, where and in a manner that is currently available. Further, SBC is prepared to offer other forms of information to either Sprint or other telecommunications carriers to resolve traffic compensation issues. For example, in the Midwest records are not currently available for Wireless and CLEC originated traffic. However SBC does offer specific reports for this type of traffic which are available upon request. Accordingly, SBC recommends keeping the language generic since “information” that may be provided to Sprint or other telecommunication carriers for the purposes  of resolving traffic compensation issues may vary. In any event, regardless of the availability of call reports or call detail records, Sprint should be liable for the services it acquires from other carriers and the provision by SBC of information should not be a prerequisite for Sprint remaining liable. 

In an effort to settle this issue, SBC proposes the following language in place of Sprint’s   opposed language in Section 3.5 to insure that SBC can meet its contractual obligations to Sprint:

 “SBC shall provide call detail records to Sprint when, where and in a manner that is currently available.”
	

	Are SBC and Sprint entitled to exchange traffic under a Bill and Keep Arrangement on Section 251(b)(5) Traffic and ISP-Bound Traffic? 

** Note: Related to Issue #2 ** 

RESOLVED
	5
	SBC’s 4.6


	See Section 4.6 above
	


	4.6 

	


	

	What is the appropriate form of Intercarrier Compensation for InterLATA FX Traffic?

RESOLVED
	6
	SBC’s 12-12.1  

Sprint’s 6.6
	Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005.


	
	12. 
Compensation for Origination and Termination of InterLATA Traffic not subject to Meet Point Billing

12.1 
Where a CLEC originates or terminates its own end user InterLATA Traffic not subject to Meet Point Billing, the CLEC must purchase FGD access service from SBC-13STATE’s state or federal access tariffs, whichever is applicable, to carry such  InterLATA Traffic.  


	
	

	Is Transit Service outside the scope of Section 251/252 and thereby not subject to this IAC?


	7
	Sprint’s 17
	17. 
TRANSIT TRAFFIC - “Transit Traffic” means Telecommunications Traffic that originated on one Party’s network, transited through the other Party’s network, and terminated to a third party Telecommunications Carrier’s network or that is originated on a third party Telecommunications Carrier’s network, transited through a Party’s network, and terminated to the other Party’s network.

17.1
Exchange Of Traffic 

17.1.1
The Parties may send each other Transit Traffic. 

17.1.2
Each Party acknowledges that it is the originating Party’s responsibility to enter into transiting arrangements with the third party providing the transit services.  

17.1.3
Each Party acknowledges that it is the originating Party’s responsibility to enter into arrangements with each third-party LEC, CLEC, or CMRS provider for the exchange of indirect traffic to that third party.  

17.1.4
Each Party is responsible for the transport of originating calls from its network to its point of interconnection with the transiting party.  The originating Party is responsible for the payment of transit charges assessed by the transiting party.

17.2
Rates for Transit Service:

17.2.1
Transit service providers are rightly due compensation for the use of their tandem switching and common transport elements when providing a transit service.  This compensation is based on TELRIC pricing and appears in Appendix PRICING.- All Traffic.

17.2.2
Toll traffic, switched access, and special access traffic, if separately chargeable, shall be charged the appropriate rate out of the terminating LEC’s tariff or via other appropriate meet point access arrangements.  

17.3
The Transiting Party will use reasonable effort to deliver each call to the other Party’s network with SS7 Common Channel Interoffice Signaling (CCIS) and other appropriate TCAP messages in order to facilitate full interoperability and billing functions.  The Transiting Party agrees to send all message indicators according to industry standards and to provide the terminating Party information on traffic originated by a third-party CLEC, ILEC, or CMRS provider.  To the extent that the industry adopts a standard record format for recording originating and/or terminating transit calls, both Parties agree to comply with the industry-adopted format to exchange records. 
	(See Peter Sywenki Direct Testimony, page 4, first unresolved issue.)

(See Peter Sywenki Rebuttal Testimony, page 3, first unresolved issue.)

No. Transiting (including the TELRIC pricing standard) is a section 251/252 requirement and as such, must be included in the interconnection agreement.  Transit service promotes efficient call flow among carriers until such time as traffic reaches a material volume and economically justifies a direct connection. Transiting supports §251(b) (5) services and therefore, §252(d) (2) requires TELRIC pricing methodology for transiting.  When exchanging traffic with a 3rd Party provider via an SBC tandem, the originating provider is responsible for paying transiting charges, priced at TELRIC.  Transiting Service definition should be incorporated into this agreement along with terms and conditions associated with pricing and provisioning of transiting.  Transit service is an integral part of the Parties current contract and is critical for Sprint’s business plans.  To preserve Transiting as part of this agreement, Sprint offers new language to be inserted at the end of the Intercarrier Compensation Appendix.  While SBC would prefer to leverage its transit market power through market-based rates, TELRIC prices properly provide SBC with full compensation for performing their interconnection transit function. Use of SBC tandem switching and common transport to interconnect with other carriers connected to SBC is common industry practice, is an integral part of existing interconnection agreements, and is a clearly established method of interconnection in section 251 of the Act.  Indirect interconnection through “transit” is a pragmatic reflection of the fact that SBC tandems serve as traffic aggregation and exchange points for the multiplicity of carriers exchanging traffic with SBC.  It necessarily follows that the SBC tandem is a natural place for these carriers to also exchange traffic with each other.  Simply put, SBC tandems are hubs used for both direct connection with SBC and indirect interconnection with other carriers.  SBC should not be permitted to exercise its control over these natural interconnection hubs as a way to extract non-cost based prices for essential interconnection services.  Until traffic volumes are sufficient for carriers to justify direct interconnections with each other, they must be permitted to indirectly interconnect as contemplated in Section 251 of the Act at the cost-based (TELRIC) prices established under Section 252 of the Act for interconnection.  Arbitration decisions in Indiana , Michigan, Texas have all confirmed SBC's obligation to provide transit service for interconnection (Indiana IN THE MATTER OF LEVEL 3 COMMUNICATIONS, LLC’S PETITION FOR ARBITRATION PURSUANT TO SECTION 252(b) OF THE COMMUNICATIONS ACT OF 1934, AS AMENDED BY THE TELECOMMUNICATIONS ACT OF 1996, AND THE APPLICABLE STATE APPROVED:  LAWS FOR RATES, TERMS, AND CONDITIONS OF INTERCONNECTION WITH INDIANA BELL TELEPHONE COMPANY D/B/A SBC INDIANA,  CAUSE NO. 42663 INT-01  (pp11-13);  Michigan -  In the Matter of Level 3 Communications, LLC's Petition for Arbitration Pursuant to Section 252(b) of the Communications Act. of 1934, as amended by the Telecommunications Act of 1996, and the Applicable State Laws for Rates, Terms, and Conditions of Interconnection with Michigan Bell Telephone Company, d/b/a SBC Michigan, MPSC Case No. U-14152, Decision of the Arbitration Panel, December 10, 2004.  p. 296:  "The Panel concludes that the contract language proposed by Level 3 be adopted for this issue.  The Panel notes that the Commission considered this issue in the SBC/MCI Arbitration Order, were [sic] it held that "CLECs may purchase transit service from ILECs in order to deliver traffic to third party carriers."   [Citation omitted.]   In the SBC/AT&T Arbitration Order, the Commission held that this obligation arises under section 251 of the Federal Act, ...."  ; Texas – PUC Docket No. 28821 Arbitration of Non-Costing Issues For Successor Interconnection Agreement To Texas 271 Agreement


	None
	Yes. It is SBC’s position that transit service is a non 251(b) or (c) service and is not the subject of mandatory negotiations between the parties and is not arbitrable. Accordingly the Commission must decline Sprint’s attempt to arbitrate this issue. As a non 251(b) or (c) service, transit service should be negotiated separately and SBC is prepared to offer Sprint the separate agreement that is attached to this DPL to address transit service.    
In the event that the Commission decides, over SBC’s objection, to address Transit Service in this proceeding, it should adopt SBC’s proposed language in the Transit Traffic Service Appendix submitted herewith.  

McPhee Direct, pp. 47-51.
McPhee Rebuttal, pp. 11-16, 22-23.
	

	Is it appropriate to include a specific change in law provision in the Intercarrier Compensation Appendix to address the FCC’s NPRM on Intercarrier Compensation?
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	SBC’s 4.2.1

4.2.2


	4.2.2        Should there be any change in law, the provisions of Section XXXX of the General Terms and Conditions will prevail.

NOTE: Section ”XXXX” in now known and can be changed to “Section 21”.
	Sufficient provisions already exist in the General Terms and Conditions of the Agreement to take into account any future modifications necessary to implement changes in law, including any changes resulting from the adoption of an order in the FCC’s Notice of Proposed Rulemaking for Intercarrier Compensation or legal action affecting the FCC’s ISP Compensation Order.  There is no additional need for SBC’s language which is complicated, lengthy and in some cases seeks to allow unilateral changes to occur to the application of this agreement.  SBC’s terms discuss possible future outcomes and asks Sprint to make a decision on narrow issues without having the text of the legal decision to take a position, and ignoring the fact that issues such as the effective date could specifically be addressed.  For example, in the recent Triennial Review Remand Order the FCC established a specific effective date and outlined a detailed transition schedule.  These terms are an attempt to add levels of specificity and breadth to a contract which is already too large and complex and is a fruitless exercise.  Further, Sprint insists that any change of law would be mutually agreed, discussed and negotiated under the Act.  Therefore, all instances of additional change of law verbiage should be struck from this and all other Appendices as the Intervening Law provisions in the General Terms and Conditions section of the Agreement are sufficient to preserve both Parties rights and obligations under the law.


	4.2.1
Should a regulatory agency, court or legislature change or nullify the SBC-13STATE's designated date to begin billing under the FCC's ISP terminating compensation plan, then the Parties also agree that any necessary billing true ups, reimbursements, or other accounting adjustments shall be made symmetrically and to the same date that the FCC terminating compensation plan was deemed applicable to all traffic in that state exchanged under Section 251(b)(5) of the Act.  By way of interpretation, and without limiting the application of the foregoing, the Parties intend for retroactive compensation adjustments, to the extent they are ordered by Intervening Law, to apply uniformly to all traffic among SBC-13STATE, CLEC and Commercial Mobile Radio Service (CMRS) carriers in the state where traffic is exchanged as Local Calls within the meaning of this Appendix. 

4.2.2        The Parties further acknowledge that federal or state court challenges could be sustained against the FCC's ISP Compensation Order in particular, or against ISP intercarrier compensation generally.  In particular, a court could order an injunction, stay or other retroactive ruling on ISP compensation back to the effective date of the FCC's ISP Compensation Order.  Alternatively, a court could vacate the underlying Order upon which the compensation was based, and the FCC (either on remand or on its own motion) could rule that past traffic should be paid at different rates, terms or conditions. Because of these possibilities, the Parties agree that should the ISP Compensation Order be modified or reversed in such a manner that prior intercarrier compensation was paid under rates, terms or conditions later found to be null and void, then the Parties agree that, in addition to negotiating appropriate amendments to conform to such modification or reversal, the Parties will also agree that any billing true ups, reimbursements, or other accounting adjustments on past traffic shall be made uniformly and on the same date as for all traffic exchanged under Section 251(b)(5) of the Act.  By way of interpretation, and without limiting the application of the foregoing, the Parties intend for retroactive compensation adjustments, to apply to all traffic among SBC-13STATE, CLEC, and CMRS carriers in the state where traffic is exchanged as Local Calls within the meaning of this Appendix. 
	It is appropriate to include a unique change in law provision in the Attachment Compensation to address the FCC's Order on intercarrier compensation which will result from its Notice of Proposed Rulemaking Order, In the Matter of Developing a Unified Intercarrier Compensation Regime.

McPhee Direct, pp. 43-45.

  /
	

	SBC’s Issue Statement: 

Should a party be prohibited from delivering interLATA traffic over Section 251(b)(5) Local Interconnection trunks so that the terminating party may receive proper compensation?

RESOLVED
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	14.4


	Sprint accepts SBC’s proposed language


	
	14.4
The measurement of minutes of use over Local Interconnection Trunk Groups shall be in actual conversation seconds. The total conversation seconds over each individual Local Interconnection Trunk Group will be totaled for the entire monthly bill and then rounded to the next whole minute.


	
	

	



SBC’s Issue Statements:

(a) Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Service Traffic?
(b) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

RESOLVED 
	10
	15.1-15.2
	Sprint agrees with SBC’s language.
	





	15.1 For purposes of this Agreement only, Switched Access Traffic shall mean all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC-13STATE’s local exchange tariffs on file with the applicable state commission)  including, without limitation, any traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport) and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology.  Notwithstanding anything to the contrary in this Agreement, all Switched Access Traffic shall be delivered to the terminating Party over feature group access trunks per the terminating Party’s access tariff(s) and shall be subject to applicable intrastate and interstate switched access charges; provided, however, the following categories of Switched Access Traffic are not subject to the above stated requirement relating to routing over feature group access trunks:

(i) IntraLATA toll Traffic or Optional EAS Traffic from a CLEC end user that obtains local dial tone from CLEC where CLEC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider,

(ii) IntraLATA toll Traffic or Optional EAS Traffic from an SBC end user that obtains local dial tone from SBC where SBC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider;

(iii) Switched Access Traffic delivered to SBC from an Interexchange Carrier (IXC) where the terminating number is ported to another CLEC and the IXC fails to perform the Local Number Portability (LNP) query; and/or

(iv) Switched Access Traffic delivered to either Party from a third party competitive local exchange carrier over interconnection trunk groups carrying Section 251(b)(5) Traffic and ISP-Bound Traffic  (hereinafter referred to as “Local Interconnection Trunk Groups”) destined to the other Party.

Notwithstanding anything to the contrary in this Agreement, each Party reserves it rights, remedies, and arguments relating to the application of switched access charges for traffic exchanged by the Parties prior to the Effective Date of this Agreement and described in the FCC’s Order issued in the Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services Exempt from Access Charges, WC Docket No. 01-361(Released April 21, 2004).

15.2 In the limited circumstances in which a third party competitive local exchange carrier delivers Switched Access Traffic as described in Section 15.1 (iv) above to either Party over Local Interconnection Trunk Groups, such Party may deliver such Switched Access Traffic to the terminating Party over Local Interconnection Trunk Groups.  If it is determined that such traffic has been delivered over Local Interconnection Trunk Groups, the terminating Party may object to the delivery of such traffic by providing written notice to the delivering Party pursuant to the notice provisions set forth in the General Terms and Conditions and request removal of such traffic. The Parties will work cooperatively to identify the traffic with the goal of removing such traffic from the Local Interconnection Trunk Groups.  If the delivering Party has not removed or is unable to remove such Switched Access Traffic as described in Section 16.1(iv) above from the Local Interconnection Trunk Groups within sixty (60) days of receipt of notice from the other party, the Parties agree to jointly file a complaint or any other appropriate action with the applicable Commission to seek any necessary permission to remove the traffic from such interconnection trunks up to and including the right to block such traffic and to obtain compensation, if appropriate, from the third party competitive local exchange carrier delivering such traffic to the extent it is not blocked.
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