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	A.  Is thirty days an appropriate notice period for assignments to affiliates or successors?

RESOLVED

B.  Is SBC Missouri required to obtain Sprint’s permission to assign or transfer its assets?

RESOLVED

C. Is Sprint required to obtain SBC Missouri’s permission to assign or transfer its assets to affiliated entities?

	1


	A & B 11.1.1

C. 11.1.4
	A.  Sprint accepts the 30-day language proposed by SBC as filed by SBC on March 31, 2005.

B. Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005.  

C.  11.1.4   Attaching Party may assign its rights, delegate its benefits, and delegate its duties and obligations under this Appendix, without SBC-13STATE ’s consent, to any entity controlling, controlled by, or under common control with Attaching Party  or which acquires or succeeds to ownership of substantially all of  Attaching Party’s assets.  Attaching Party  shall give SBC-13STATE  at least  thirty (30)  days written notice prior to such assignment or transfer of its rights or obligations under this Appendix.  Any other assignment or transfer by Attaching Party requires the prior written consent of  SBC-13STATE , which consent shall not be unreasonably withheld. No assignment or transfer by Attaching Party of rights under this Agreement, occupancy permit subject to this Agreement, or authorizations granted under this Agreement shall be effective until Attaching Party, its successors, and assigns have complied with the provisions of this article, secured SBC-13STATE’s prior written consent, (if required)  which shall not be unreasonably withheld and given SBC-13STATE notice of the assignment or transfer pursuant to Section 11.3


	C. Sprint recognizes SBC Missouri’s ability to freely transfer real property assets without Sprint consent.  Sprint continues to ask for a reasonable and more limited right to transfer or assign the agreement to affiliated companies without having to go through a consent process. This is a common provision in corporate agreements that allows flexibility in corporate structuring among related companies and avoids having to obtain consents from all contracting parties every time a contract is moved to an affiliate, or a merger or consolidation takes place. For all proposed nonaffiliated assignments, the language requires SBC approval of the assignment, which would not be unreasonably withheld

(See Linda M. Gates Direct Testimony, page , first unresolved issue.)
(See Linda M. Gates Directl Testimony, page 7, third unresolved issue.)

(See Linda M. Gates Rebuttal Testimony, page 2, first unresolved issue.)
	11.1.1  SBC-13STATE may assign its rights, delegate its benefits, and delegate its duties and obligations under this Appendix, without Attaching Party’s consent, to any entity controlling, controlled by, or under common control with SBC-13STATE or which acquires or succeeds to ownership of substantially all of SBC-13STATE’s assets.   SBC-13STATE shall give Attaching Party at least thirty (30) days written notice prior to such assignment or transfer of its rights or obligations under this Appendix.  Any other assignment or transfer by SBC-13STATE also may be made without consent of the Attaching Party, but  for such other assignments or transfers SBC-13STATE shall give Attaching Party at least (60) days written notice prior to such assignment or transfer of its rights or obligations under this Appendix.

11.1.4. No assignment or transfer by Attaching Party of rights under this Agreement, occupancy permit subject to this Agreement, or authorizations granted under this Agreement shall be effective until Attaching Party, its successors, and assigns have complied with the provisions of this article, secured SBC-13STATE’s prior written consent, (if required)  which shall not be unreasonably withheld,  to the assignment or transfer, if necessary and given SBC-13STATE notice of the assignment or transfer pursuant to Section 11.3

	B.  No.  SBC Missouri should not have to obtain Sprint's consent for the assignment or sale of any of SBC Missouri’s assets.  By analogy, in real estate transactions, tenants do not have the right to consent to the sale of property by a landlord.   SBC Missouri’s rights and ability to assign and sell assets should not be burdened by creation of such obligations.  For example, it would be wrong to require SBC  to obtain Sprint's permission to sell poles, to which Sprint is attached, as part of SBC's general sale of exchange facilities.  Sprint would be placed in the position of controlling transactions that go far beyond its presence on SBC property.  Therefore, the Commission should reject Sprint’s proposed language.
	

	A.  Should Sprint be allowed to overlash an Attaching Party’s facilities with only a notice to SBC – OR is Sprint required to obtain prior approval from the SBC?

B.  Should Sprint be required to pay an additional fee for overlashing  as listed in Appendix I or the Pricing Appendix, whichever is applicable?
	2
	A. 11.1.2.1
B. 11.1.2.4
	11.1.2.1  Intentionally Left Blank

11.1.2.4 Intentionally Left Blank
	a. Prior notice only is sufficient. Sprint’s position is that the FCC has jurisdiction with regard to Pole Attachments in the State of Missouri.  The SBC language in this section is inconsistent with the FCC Consolidated Partial Order on Reconsideration May 22, 2001 which clearly states that a pole owner should get just notice of the overlashing whether it be from a third party or not and that permission is not necessary.   Requiring an overlasher to sign an agreement with SBC is an attempt for SBC to have more control and condition its consent on the ability of the overlasher to overlash to the Attaching Party facilities.

b. No.  Sprint is already paying SBC for the use of the facility and it is not necessary for the overlasher to pay any further fees.  It is the overlasher and Sprint that would have privity of contract as the overlasher is overlashing to existing Sprint facilities already on the pole and the pole owner obtains notice.  As such fee arrangements would be worked out between Sprint and the overlasher.  Example, if Sprint Long Distance (Attaching Party in the M2A)  has facilities on a pole and wishes to allow Sprint wireless to overlash, the FCC regulation would require SBC receive notice of this overlash but the arrangement on overlashing is worked out between Sprint Long Distance, the Attaching Party, and Sprint wireless, the overlasher, to insure the overlash is done in accordance with the terms in the M2A that are applicable to the attachments and overlashing made by Attaching Party.

(See Linda M.Gates Direct Testimony, page 2, second unresolved issue.)

(See Linda M. Gates Rebuttal Testimony, page 3, second unresolved issue.)

	11.1.2  Overlashing of Attaching Party’s facilities on SBC-13STATE poles by a third party will be allowed under the following conditions:

11.1.2.1 The Overlashing entity must enter into an Appendix with SBC-13STATE for access to SBC-13STATE Structures and abide by the terms and conditions of such an Occupancy Permit.

11.1.2.2  The Overlashing entity must obtain written approval from the Attaching Party and provide a copy to SBC-13STATE prior to submitting a request for access to structure.

11.1.2.3The Overlashing party must submit a written request for access to structure, and indicate on the request that the request is for Overlashing of an existing attachment of the Attaching Party.

11.1.2.4  The Overlashing entity is responsible for paying the fees for Overlashing in APPENDIX I and/or APPENDIX PRICING which are separate and in addition to the fees paid by the Attaching Party.
	A.  Sprint should not be allowed to overlash another Attaching Party’s facilities without getting approval from the Attaching Party and providing written proof of that approval to SBC MISSOURI.  Sprint should contact the Attaching Party directly to gain approval to overlash their facilities.

B. Fees for overlashing are established in Appendix I or the Pricing Appendix.  When AT&T is attaching their facilities by overlashing, they are required to pay the agreed upon fees.  

Atwal Direct, pp. 17-19.
Atwal Rebuttal, pp. 16-19.
	

	Is SBC Missouri obligated to provide Sprint documentation evidencing the grant of any interest or right in any easement made by SBC 13-STATE to Attaching Party?  
	3
	15.1
	15.1  To the extent SBC-13STATE has the authority to do so, SBC-13STATE grants Attaching Party a right to use any rights-of-way for SBC-13STATE poles, ducts, or conduits to which Attaching Party may attach its facilities for the purposes of constructing, operating and maintaining such Attaching Party’s facilities on SBC-13STATE’s poles, ducts or conduits. To the extent SBC-13State grants Attaching Party use of any rights-of-way, SBC-13State will provide written documentation evidencing the right granted to Attaching Party.. Notwithstanding the foregoing, Attaching Party shall be responsible for determining the necessity of and obtaining from private and/or public authority any necessary consent, easement, right of way, license, permit, permission, certification or franchise to construct, operate and/or maintain its facilities on private and public property at the location of the SBC-13STATE pole, duct or conduit to which Attaching Party seeks to attach its facilities. Attaching Party shall furnish proof of any such easement, rights-of-way, license, permit, permission, certification, or franchise within thirty (30) days of request by SBC-13STATE.  SBC-13STATE does not warrant the validity or apportionability of any rights it may hold to place facilities on private property.
	Yes.  Sprint’s language is simply asking SBC to provide documentation with regard to any grants of interest it may pass onto to Sprint by operation of Article 15.1.   This information has already been accounted for by underlying grants in SBC's possession.

The Agreement requires Sprint to obtain access rights where necessary and for SBC to grant such rights when it has authority to do so. SBC Missouri should cooperate in reasonably assisting Sprint in determining what right of way and easement rights it needs to acquire, and which have already been accounted for by underlying grants in SBC's possession. SBC's position that Sprint should look up agreements in the various county clerk's offices when it's records and documentation are readily accessible is time consuming, inefficient and uncooperative.  Sprint has no interest in “negotiation documents”, just grant documents. 

(See Linda M.Gates Direct Testimony, page 6, second unresolved issue.)
(See Linda M. Gates Rebuttal Testimony, page 5, third unresolved issue.) 

	15.1  To the extent SBC-13STATE has the authority to do so, SBC-13STATE grants Attaching Party a right to use any rights-of-way for SBC-13STATE poles, ducts, or conduits to which Attaching Party may attach its facilities for the purposes of constructing, operating and maintaining such Attaching Party’s facilities on SBC-13STATE’s poles, ducts or conduits.  Notwithstanding the foregoing, Attaching Party shall be responsible for determining the necessity of and obtaining from private and/or public authority any necessary consent, easement, right of way, license, permit, permission, certification or franchise to construct, operate and/or maintain its facilities on private and public property at the location of the SBC-13STATE pole, duct or conduit to which Attaching Party seeks to attach its facilities. Attaching Party shall furnish proof of any such easement, rights-of-way, license, permit, permission, certification, or franchise within thirty (30) days of request by SBC-13STATE.  SBC-13STATE does not warrant the validity or apportionability of any rights it may hold to place facilities on private property.


	The language at 15.1 is addressing SBC granting Sprint right to use its rights-of-way provided SBC has the authority with its rights-of-way and places Sprint on notice that it should still seek its own agreement to use SBC’s right-of-way or easements.  All of SBC’s rights-of-way and easements are on file at the County clerks office as is the property owner of record.  SBC has no obligation to provide Sprint with access to the negotiations documents involved in SBC obtaining the rights-of-way and easements that it has.  Sprint is well away of how to obtain its own rights-of-way records.

Atwal Direct, pp. 8-9.
Atwal Rebuttal, p. 19.
	

	Should SBC be required to anticipate easements or rights of way that may become subject to this appendix and make Sprint a partner (full or subordinate) in such access arrangements?  

RESOLVED
	4
	15.3
	Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005
	
	15.3  Access to Rights-of-Way Generally.  At locations where SBC-13STATE has access to third-party property pursuant to non-exclusive rights-of-way, SBC-13STATE shall not interfere with Attaching Party’s negotiations with third-party property owners for similar access or with Attaching Party’s access to such property pursuant to easements or other rights-of-ways obtained by Attaching Party from the property owner.  At locations where SBC-13STATE has obtained exclusive rights-of-way from third-party property owners or otherwise controls the right-of-way, SBC-13STATE shall, to the extent space is available, and subject to reasonable safety, reliability, and engineering conditions, provide access to Attaching Party on a nondiscriminatory basis, provided that the underlying agreement with the property owner permits SBC-13STATE to provide such access and provided further that SBC-13STATE’s charges for such access shall include Attaching Party’s pro rata portion of the charges, if any, paid by SBC-13STATE to obtain the right-of-way, plus any other documented legal, administrative, and engineering costs incurred by SBC-13STATE in obtaining the right-of-way and processing Attaching Party’s request for access.  


	
	

	Should CLEC be billed semiannually or annually for access to SBC’s Structure?

RESOLVED
	5
	20.10
	Yes.  Sprint accepts the language proposed by SBC as filed by SBC on March 31, 2005. 
	
	20.10  The Attaching Party’s obligation to pay semiannual pole attachment or conduit occupancy fees will commence on the date the Occupancy Permit is provided by SBC-13STATE to the Attaching Party.


	
	

	Is the SBC’s proposed penalty for CLECs knowingly accessing SBC conduit system without authorization reasonable?

RESOLVED
	6
	22.1
	Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005.


	
	22.1  Routine Maintenance of Attaching Party’s Facilities.  Each occupancy permit subject to this Agreement authorizes Attaching Party to engage in routine maintenance of facilities located on or within SBC-13STATE’s poles, ducts, and conduits.  Routine maintenance does not include the replacement or modification of Attaching Party’s facilities in any manner which results in Attaching Party’s facilities differing substantially in size, weight, or physical characteristics from the facilities described in Attaching Party’s occupancy permit.  SBC-13STATE and CLEC further agree that CLEC shall pay to SBC-13STATE a penalty of $500.00 for each unauthorized entry into the conduit system.
	
	

	Is the SBC proposed penalty for unauthorized pole attachments and conduit occupancy reasonable? 

RESOLVED
	7
	27.6
	Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005.


	
	27.6  Attachment and occupancy fees and charges shall continue to accrue until the unauthorized facilities are removed from SBC-13STATE’s poles, conduit system or rights-of-way or until a new or amended occupancy permit is issued and shall include, but not be limited to, all fees and charges which would have been due and payable if Attaching Party and its predecessors had continuously complied with all applicable SBC-13STATE  license requirements.  Such fees and charges shall be due and payable thirty (30) days after the date of the bill or invoice stating such fees and charges.  In addition, the Attaching Party shall be liable for an unauthorized attachment fee in the amount of 5 times the annual attachment and occupancy fees in effect on the date Attaching Party is notified by SBC 13STATE of the unauthorized attachment or occupancy.  Payment of such fees shall be deemed liquidated damages and not a penalty. In addition, Attaching Party shall rearrange or remove its unauthorized facilities at SBC-13STATE’s request to comply with applicable placement standards, shall remove its facilities from any space occupied by or assigned to SBC-13STATE or another Other User, and shall pay SBC-13STATE for all costs incurred by SBC-13STATE in connection with any rearrangements, modifications, or replacements necessitated as a result of the presence of Attaching Party’s unauthorized facilities.
	
	


Key:  
Underline language represents language proposed by SPRINT and opposed by SBC MISSOURI. 
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Bold represents language proposed by SBC MISSOURI and opposed by SPRINT. 
05-20-05
    Shaded areas represents language mutually agreed upon by SPRINT and SBC MISSOURI


