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I.
INTRODUCTION
Q.
PLEASE STATE YOUR NAME.
A.
My name is Don Price.
Q.
ARE YOU THE SAME DON PRICE WHO PREVIOUSLY FILED DIRECT TESTIMONY IN THIS PROCEEDING?

A.
Yes, I am.  

Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
I am providing rebuttal testimony in response to various arguments advanced by the SBC witnesses on various issues in dispute in this arbitration proceeding.  
II.
UNES AND RELATED ISSUES
UNE 1

· Statement of Issue: What are the appropriate geographic limitations of SBC Missouri’s obligation to provide access to network elements?

· Disputed Language: UNE Appendix, Section 1.1
Q.
PLEASE DESCRIBE YOUR UNDERSTANDING OF SBC’S POSITION RELATED TO THIS ISSUE?

A.
Mr. McPhee references the term “incumbent local exchange carriers” in Section 251(c) of the Telecommunications Act of 1996 (the Act) and the territory limitation in Section 251(h)(1) of the Act.
  With some unexplained legal alchemy Mr. McPhee concludes from these two disconnected passages that the law requires MCI to acknowledge the geographic limitations inherent in SBC’s proposed contract language.  Mr. McPhee’s legal contortions aside, it is important to note that I do not disagree in theory that the contract should spell out the geographic limitations of SBC’s obligation to provide UNEs to MCI.  However, SBC’s language is not the best vehicle for implementing those limitations and Mr. McPhee’s testimony does nothing to further support SBC’s language.

Q.
IF YOU AGREE WITH THIS PREMISE, WHY DO YOU OBJECT TO SBC’S PROPOSED LANGUAGE FOR SECTION 1.1 OF THE UNE APPENDIX?

A.
As I explained at page 3, lines 7 – 18, of my direct testimony, Section 2.12.1 of the GT&C Appendix (language to which the parties agreed) already clearly spells out the geographic limitations of SBC’s unbundling obligations and SBC’s proposed Section 1.1 of the UNE Appendix is duplicative and unnecessary.  Furthermore, as I explained at page 3, line 18 through page 4, line 5, of my direct testimony, since SBC’s proposed Section 1.1 of the UNE Appendix is a slightly-modified version of GT&C Appendix 2.12.1, SBC’s language will lead to confusion.  Mr. McPhee neither justifies the duplication or modification to GT&C Section 2.12.1 presented by its proposed Section 1.1 of the UNE Appendix.
Q.
WOULD MCI’S POSITION ON THIS ISSUE OBLIGATE SBC TO PROVIDE UNES BEYOND SBC’S ILEC TERRITORY OR IN INSTANCES IN WHICH SBC IS OPERATING IN ANOTHER’S ILEC’S TERRITORY, AS MR. MCPHEE INSINUATES?

A.
No.  I have explained that the agreed-to language in the contract already sets out the appropriate geographic limitations regarding SBC’s obligations to provide UNEs/interconnection.  For the above reasons, the Commission should reject SBC’s proposed language in Section 1.1 of the UNE Appendix and rely instead upon the overarching limitations agreed to by the parties in Section 2.12.1 of the GT&C appendix.

UNE 4

· Statement of Issue: When describing SBC Missouri’s obligation to provide access to unbundled Network Elements, should the contract include a reference to the section 251(d)(2) “necessary and impair” standards?

· Disputed Language: UNE Appendix, Section 2.2.9
Q.
MR. SILVER STATES THAT “IT IS DIFFICULT TO UNDERSTAND THE CLECS’ RESISTANCE TO INCLUDING LANGUAGE RELATED TO THE NECESSARY AND IMPAIR STANDARD[.]”
  HAVE YOU MADE CLEAR YOUR CONCERNS REGARDING SBC’S PROPOSED SECTION 2.2.9?

A.
Yes.  I explained my concerns regarding this issue at page 5, line 1 through page 7, line 7, of my direct testimony.  Mr. Silver provided no information in his direct testimony to mitigate these concerns.  Many years and hundreds of millions of dollars have gone into debating the proper meaning of the “necessary” and/or “impair” standards and yet substantial confusion about how those standards should be applied in any given circumstance remains.  It simply makes no sense to include those largely nebulous concepts into an interconnection agreement that is intended to specifically identify the obligations of the signatories.  Indeed, including those standards into the agreement without substantial explanation or additional agreement as to what they mean, as suggested by SBC, would substantially undermine the very certainty a contract is meant to provide.  Accordingly, the Commission should reject SBC’s proposed Section 2.2.9 of the UNE Appendix.

UNE 5

· Statement of Issue: What terms and conditions for Combinations should be included in the Agreement?

· Disputed Language: UNE Appendix, Section 2.2.10
Q.
WHICH SBC WITNESS ADDRESSES THIS ISSUE?

A.
Mr. Silver addresses this issue at page 89 of his direct testimony.  Mr. Silver criticizes MCI’s language at Section 2.2.10 of the UNE Appendix for being too broad.  To allay Mr. Silver’s concern, MCI is willing to revise the last sentence of its proposed Section 2.2.10 to read as follows: “SBC Missouri shall not separate MCIm requested Network Elements that are already combined unless requested by MCIm.”  This language tracks Rule 51.315(b) precisely and addresses Mr. Silver’s criticism.

Q.
DOES SBC’S CONTRACT LANGUAGE FOR SECTION 2.2.10 SUFFER FROM THE SAME SHORTCOMING THAT MR. SILVER ATTRIBUTES TO MCI’S PROPOSED SECTION 2.2.10?

A.
Yes.  While MCI is willing to modify the last sentence of Section 2.2.10 to precisely track the FCC’s rules, it should be noted that SBC’s proposed language for this Section goes beyond the FCC’s rules and could be interpreted to grant SBC more latitude to separate UNE combinations than allowed for by the FCC.  Specifically, SBC’s language states that “SBC Missouri is not prohibited from or otherwise limited in separating any lawful UNEs not requested by MCIm or a Telecommunications carrier, including without limitation in order to provide a Lawful UNE(s) or other SBC Missouri offering(s).”  This language is simply unnecessary, has no basis in 47 CFR § 51.315 and could lead to confusion.  SBC’s language should be held to the same standard Mr. Silver applies to MCI’s language – that is, Section 2.2.10 should precisely track the FCC’s language on separating UNE combination.  Since MCI’s language now tracks the FCC’s language precisely, and SBC’s does not, MCI’s language in Section 2.2.10 should be accepted.

Q.
IS THERE ANY OTHER REASON THAT SBC’S LANGUAGE SHOULD BE REJECTED IN FAVOR OF MCI’S SECTION 2.2.10?

A.
Yes.  MCI’s language includes another important requirement of 47 CFR § 51.315(c) that SBC’s does not.  Specifically, MCI’s language makes clear that SBC must provide the combinations of UNEs to MCI instead of SBC forcing MCI to make the combinations.  SBC’s proposed Section 2.2.10 is silent on this issue.  SBC’s language is consistent with SBC’s overarching position in this case that SBC has no obligation to perform the functions necessary to make UNE combinations or commingling arrangements available to CLECs despite clear FCC rules on the topic [e.g., “upon request, an incumbent LEC shall perform the functions necessary to combine unbundled network elements in any manner, even if those elements are not ordinarily combined in the incumbent LEC’s network…” 51.315(c)].
  The Supreme Court has also agreed that the 51.315(c) is not unreasonable:
There is no dispute that the incumbent could make the combination more efficiently than the entrant; nor is it contested that the incumbent would provide the combination itself if a customer wanted it or the combination otherwise served a business purpose. See Third Report and Order f48 1. It hardly seems unreasonable, then, to require the incumbent to make the combination, for which it will be entitled to a reasonable fee; otherwise, an entrant would not enjoy true “nondiscriminatory access” notwithstanding the bare provision on an unbundled basis of the network elements it needs to provide a service. (emphasis added)

Similarly, the TRO says that “an incumbent LEC shall perform the functions necessary to commingle a UNE or a UNE combination with one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC.” TRO, ¶ 579.  The only exception set forth in the TRO is that if the ILEC proves to the state commission that a combination “is not technically feasible or would undermine the ability of other carriers to obtain access to UNEs or to interconnect with the incumbent LEC’s network.” TRO, ¶ 574.  SBC should not be allowed to ignore these obligations in Section 2.2.10.

Q.
ARE THERE CIRCUMSTANCES THAT WILL LIKELY PRECLUDE CLECS FROM COMBINING NETWORK ELEMENTS THEMSELVES?

A.
Yes.  Though the FCC and courts have made clear that it is SBC that must perform functions necessary to combine and commingle, it is important to point out that SBC has repeatedly refused to provide CLECs with access to its Central Offices (or Remote Terminals, etc.) for the purposes of performing combinations.  Thus, without such access, the CLEC is not reasonably able to perform the functions necessary to combine UNEs.

UNE 6

· Statement of Issue: Should MCIm be permitted to use SBC Missouri’s unbundled Network Elements to provide service to other Telecommunications Carriers?

· Disputed Language: UNE Appendix, Section 2.3
Q.
WHAT IS SBC’S POSITION ON THIS ISSUE?

A.
SBC Witness Silver asserts that MCI’s language allows MCI to use UNEs “without limitation.”
  

Q.
IS MR. SILVER CORRECT?

A.
No.  As I explained at page 8, lines 2 – 17 of my direct testimony, MCI agreed to include in Section 2.3 the limitation on using UNEs to provide exclusively mobile wireless or interexchange service (i.e., telecommunications service between stations in different exchange areas), and therefore, Mr. Silver’s insinuation that MCI’s language ignores this limitation
 is incorrect.  As explained throughout my testimony, MCI’s contract language also recognizes the appropriate eligibility requirements, contrary to Mr. Silver’s claims (Silver Direct at 127, lines 5-10.)

Furthermore, Mr. Silver’s claims regarding MCI’s language not containing a 251(c)(3) limitation
 is misleading because while it is appropriate to recognize this law in the contract language, it is not appropriate to have SBC’s interpretation of orders implementing Section 251(c)(3) serve as the sole determining factor regarding what constitutes a Lawful UNE (as SBC’s language would do).  In addition, SBC has made it very clear that its proposed language reserves the right to immediately interpret any regulatory decision impacting its Section 251 obligations and implement that interpretation by withdrawing access to network elements (or converting to wholesale services) outside the change of law provision in the Parties’ contract.  As stated previously, this is of large concern to MCI.  Rather, MCI’s language appropriately defines a Lawful UNE (see Section 9.1.1, UNE 22) as those “unbundled Network Elements described in this Agreement and required by Applicable Law.” Since Section 251(c)(3) would qualify as “applicable law,” MCI’s language would also recognize this requirement.

UNE 7

· Statement of Issue: Should the UNE Appendix be the sole vehicle by which MCIm can purchase UNEs from SBC Missouri?

· Disputed Language: UNE Appendix, Section 2.15
Q.
WHY DOES SBC INSIST ON INCLUDING ITS LANGUAGE IN SECTION 2.15 OF THE UNE APPENDIX?

A.
Based upon what SBC refers to as “pick and choose concerns,”
 SBC states that CLECs should not be able to select more favorable terms from tariffs at the CLEC’s discretion.  However, as explained in my direct testimony, MCI’s proposed language is backed by public policy and has been tested in the courts.

Q.
MR. SILVER STATES THAT THE FCC’S REVISED PICK AND CHOOSE RULE IMPACTS THIS ISSUE.
  DO YOU AGREE?

A.
No.  Mr. Silver is “comparing apples and oranges.”  Mr. Silver is correct that the FCC revised its pick and choose rule, but that rule applied to requesting carriers “right to ‘pick and choose’ among the individual provisions of state-approved interconnection agreements without being required to accept the terms and conditions of the entire agreement.”
  Hence, the “all or nothing” rule referenced by Mr. Silver (Silver Direct at 130, line 11) speaks to whether requesting carriers can “pick and choose” between terms and conditions of state approved interconnection agreements of other carriers, not whether a requesting carrier can select more favorable terms or conditions found in a generally-available tariff than those in the requesting carrier’s ICA.  This is an important point because the two scenarios are different: the “pick and choose” rule allowed CLECs to adopt terms and conditions of other carriers’ ICA that may have been a product of that carriers’ negotiation and arbitration efforts.  By contrast, when a tariff is established, it constitutes generally acceptable terms and conditions that should be available to all carriers as a “baseline” and is not the result of any “give and take” on the part of the incumbent and individual requesting carrier, as is an ICA negotiation/arbitration.  Since promoting “give and take” negotiations was the primary reason for the FCC revising its “pick and choose” rule (TRO, ¶ 1), it is evident that the FCC’s concerns regarding “picking and choosing” from ICAs does not apply to the tariff scenario under UNE 7.

UNE 8

· Statement of Issue: Should MCIm be required to purchase collocation for access to unbundled Loops?

· Disputed Language: UNE Appendix, Section 4.2.4
Q.
DOES SBC CONCEDE MCI’S POINT RELATED TO THIS ISSUE IN IT DIRECT TESTIMONY?

A.
Yes.  As explained in my direct testimony at page 14, lines 18 – 28, MCI’s proposed language in Section 4.2.4 of the UNE Appendix is designed to make clear that MCI may access unbundled loops without collocating in each of SBC’s central offices wherein MCI wishes to access a loop.  SBC Witness Hatch concedes at page 38 of his direct testimony that MCI need not collocate in the serving wire center to access unbundled loops whether they be DS0 or high capacity loops.

Q.
IF MR. HATCH CONCEDES THAT MCI CAN ACCESS UNBUNDLED LOOPS (BOTH DS0 AND HIGH CAPACITY) WITHOUT COLLOCATION, WHAT IS SBC’S OBJECTION TO MCI’S LANGUAGE?
A.
First, Mr. Hatch claims that MCI’s language does not acknowledge the eligibility criteria for high capacity EELs in Rule 51.318, which requires that a CLEC be collocated in the same LATA as the CLEC customer.
  While MCI does not dispute that the eligibility criteria of 47 CFR 51.318(b)(2)(4) requires that “each circuit to be provided to each customer will terminate in a collocation arrangement that meets the requirements of paragraph (c) of this section” (and indeed MCI has specifically referenced this requirement in its proposed language for Section 22.3.1.2.4 of the UNE Appendix), the fact of the matter is that SBC’s language is far more restrictive.  SBC’s language as it currently stands is most reasonably interpreted as requiring MCI to collocate in each SBC wire center wherein it accesses an unbundled loop – DS0 or high capacity, regardless of whether it is combined with unbundled dedicated transport or not.  This is clearly inappropriate, as Mr. Hatch readily concedes.
  MCI’s language more closely reflects SBC’s obligations, contains the appropriate limitations, and reflects MCI’s rights with respect to accessing stand alone unbundled loops as well as UNE combinations.



Second, Mr. Hatch (at 39 of his direct testimony) criticizes MCI’s use of the word “service” in Section 4.2.4.  However, to avoid disputes on this issue, MCI withdrew the term “service” from its proposed Section 4.2.4 (see Price Direct Testimony at 14, lines 9-17).

Q.
AFTER REVIEWING SBC’S DIRECT TESTIMONY, SHOULD THE COMMISSION ADOPT MCI’S PROPOSED SECTION 4.2.4 OF THE UNE APPENDIX?

A.
Yes.  Mr. Hatch’s direct testimony clearly shows that SBC’s proposed language is overly restrictive and that MCI’s language better describes the obligations of both parties.  Since MCI’s contract language explicitly acknowledges the eligibility requirements in 47 CFR § 51.318, SBC’s purported compromise language is unnecessary and should be rejected.

UNE 10

· Statement of Issue: Are there eligibility requirements that are applicable to the conversion of wholesale services to UNEs?

· Disputed Language: UNE Appendix, Sections 6.1 and 6.6
Q.
DID SBC ADDRESS THIS ISSUE IN ITS DIRECT TESTIMONY?

A.
Not directly.  Mr. Silver briefly mentions the issue (see, Silver Direct at 51, line 18 though 52, line 5) but does not provide an analysis of the differences in the parties language in Sections 6.1 and 6.6, as provided in my direct testimony (at Price Direct, pgs. 18-20).  Mr. Silver’s discussion on this topic simply provides no support for SBC’s proposed language in Sections 6.1 and 6.6 and should be rejected.

UNE 11

· Statement of Issue: What processes should apply to the conversion of wholesale services to UNEs?

· Disputed Language: UNE Appendix, Section 6.2
UNE 17

· Statement of Issue: When is the BFR the appropriate vehicle for submitting certain commingling requests?

· Disputed Language: UNE Appendix, Sections 7.3.2 and 7.3.3
UNE 21

· Statement of Issue: What ordering processes should apply to commingling requests?

· Disputed Language: UNE Appendix, Section 7.8
Q.
WHY ARE YOU DISCUSSING UNE 11, UNE 17 AND UNE 21 TOGETHER?

A.
These issues are similar insofar as they pertain to the appropriate ordering vehicle for certain requests.

Q.
WHAT IS THE BASIS FOR SBC’S OBJECTION TO MCI’S LANGUAGE ON CONVERSION PROCESSES UNDER SECTIONS 6.2 AND 7.8 OF THE UNE APPENDIX?

A.
SBC Witness Frederick Christensen criticizes MCI’s proposed language because, as SBC contends, the Change Management Process (“CMP”) and CLEC User Forum (“CUF”) are the proper forums for determining processes for wholesale services,
 and that “it is inappropriate for a CLEC to circumvent the collaborative process by offering and arbitrating specific order processing language within its interconnection agreement that circumvents those well established processes.”

Q.
IS IT MCI’S INTENTION TO CIRCUMVENT THE CMP, CUF AND OBF THROUGH ITS PROPOSALS ON UNE 11 AND UNE 22?

A.
No.  First, with regard to UNE 21 (commingled arrangements), MCI’s proposed language for Section 7.8 (UNE 21) explicitly preserves a role for the CMP or other mutually agreeable processes [“as established either through the Change Management Process or mutual agreement of the Parties…”].  With respect to UNE 11, MCI’s intention is not to circumvent previously established processes, but to ensure that the FCC’s expectations and objectives embodied in paragraph 588 of the TRO are fulfilled: (1) performing conversions “in an expeditious manner,” (2) establishing necessary time-frames in interconnection agreements to perform conversions, (3) recognizing that converting between wholesale and UNEs is largely a billing function, and (4) ensure that pricing changes start on the next billing cycle after the conversion request.  Each of these objectives would be met by MCI’s language, while SBC’s language simply ignores the TRO objectives enumerated above.

Q.
MR. CHRISTENSEN CONTENDS THAT MCI’S PROPOSED LANGUAGE “WOULD FORCE SBC MISSOURI TO PERFORM ORDER PROCESSING ACTIVITIES FOR MCI THAT MCI SHOULD BE DOING FOR ITSELF.”
  DO YOU HAVE A RESPONSE?

A.
Yes.  The FCC made a special effort in its TRO at paragraph 588 to place upon ILECs the responsibility to make such conversions as efficient and economical as possible.  Mr. Christensen’s complaint at page 35 of his testimony is really aimed more directly at this FCC requirement than it is at MCI’s proposed language.  In essence, Mr. Christensen is saying that SBC does not want to make changes to its OSS or its ordering processes (i.e., business rules) to make these conversions more efficient, and instead, SBC would prefer for MCI to take the overly-laborious responsibility for inputting these orders individually.  This is exactly what the FCC was attempting to forestall.  Simply put, these conversions can be done far more efficiently and in batch and SBC should be required to accommodate that type of process.

Q.
REGARDING UNE 17, MR. CHRISTENSEN MENTIONS THAT IT HAS DEVELOPED A LIST OF COMMINGLING ARRANGEMENTS IN ITS CLEC HANDBOOK THAT DO NOT REQUIRE THE BFR, AND COMMINGLING REQUESTS NOT ON THIS LIST SHOULD BE PURSUED IN THE BFR.
  DOES THIS SATISFY MCI’S CONCERNS?

A.
No.  SBC’s CLEC Handbook contains much of the same restrictive language that MCI (and other CLECs) are concerned about in this docket.  For instance, the CLEC Handbook for Missouri states as follows: “Current FCC rules now allow requesting telecommunications carriers to commingle UNEs and combinations of UNEs, with wholesale facilities or services it has obtained from the SBC ILEC (e.g., special access services purchased from an SBC tariff), subject to various limitations and restrictions….Any commingling is subject to the terms and conditions of the ICA, and the lawful and effective FCC rules and orders, including without limitation 47 CFR §51.318(b).” (emphasis added)  Once again, SBC’s language ignores its responsibilities to “perform the functions necessary to commingle a UNE or a UNE combination…”
 and refers to nebulous “limitations and restrictions” on commingling.  Even if SBC’s overly-restrictive commingling language is rejected in this docket by the Missouri Commission and omitted from the Parties’ ICA, CLECs could still be subject to such restrictions indirectly through SBC’s reliance on the CLEC Handbook for ordering commingled arrangements.

Moreover, SBC limits the availability of commingling arrangements that are available outside the BFR only to those commingled arrangements that include special access services.  Consequently, SBC has refused to make available on its list any commingled arrangement that includes Section 271 network elements or facilities.  MCI disagrees with this limitation and therefore contends that SBC’s list of non-BFR commingled arrangements in its CLEC Handbook is insufficient support for ruling in favor of SBC on UNE 17.

Finally, for the reasons I explained in my direct testimony, the BFR process is not the appropriate venue for commingling requests and MCI does not support the use of the BFR process for any request for a commingled arrangement, whether or not a particular commingled arrangement is on SBC’s list.

UNE 12

· Statement of Issue: Should SBC Missouri be permitted to charge MCIm service order and record change charges for conversions?

· Disputed Language: UNE Appendix, Section 6.4.1
Q.
YOU EXPLAINED YOUR CONCERNS REGARDING SBC’S PROPOSED LANGUAGE FOR SECTION 6.4.1 AT PAGES 75-77 OF YOUR DIRECT TESTIMONY.  SPECIFICALLY, YOU STATED THAT SBC’S LANGUAGE IS AMBIGUOUS, INCONSISTENT WITH THE TRO, AND INCONSISTENT WITH OTHER PROVISIONS OF THE ICA.  DID MR. SILVER ADDRESS THESE INCONSISTENCIES IN HIS DIRECT TESTIMONY?

A.
No.  First, SBC does not address the inconsistency with Section 6.4 at all.  Further, Mr. Silver incredibly attempts to argue that the TRO actually supports SBC’s charges, see Silver Direct at 54, lines 9-18, without addressing any of the FCC’s specific statements prohibiting the ILECs from imposing such charges (such as discrimination concerns).
  Mr. Silver’s convoluted reasoning should be rejected outright.

UNE 13

· Statement of Issue: Must conversions be comprised solely of UNEs or as otherwise provided in this Appendix?

· Disputed Language: UNE Appendix, Section 6.5
Q.
WHAT JUSTIFICATION DOES SBC PROVIDE FOR ITS PROPOSED LANGUAGE IN SECTION 6.5?

A.
Without pointing to any rules or authority, Mr. Silver claims that SBC’s language “follows the FCC rules, and provides clarity to the ICA” and is “consistent with the controlling law.”
  I discussed this issue in detail at page 77, line 18 through page 80, line 17, of my direct testimony and explained why each of Mr. Silver’s assertions regarding SBC’s proposed Section 6.5 of the UNE Appendix were incorrect.  Specifically, I explained at page 78, lines 4-9 that SBC’s proposal does not make sense and will therefore cause confusion – not provide clarity – in the Parties’ ICA.  I also explained at page 78, line 11 through page 79, line 9, why SBC’s proposed language is inconsistent with the TRO, and as such, SBC’s language does not “follow the FCC’s rules” and is not “consistent with controlling law.”  Mr. Silver did not point to specific rules or authority to support his assertions, and provided no information to allay the concerns explained in my direct testimony.  Accordingly, the Commission should reject SBC’s proposed Section 6.5 of the UNE Appendix and omit it from the Parties’ ICA.

UNE 14

· Statement of Issue: Should the obligation to commingle be restricted to the extent required by FCC’s rules and orders?

· Disputed Language: UNE Appendix, Section 7.1
Q.
PLEASE BRIEFLY DESCRIBE SBC’S POSITION ON THIS ISSUE AS DISCUSSED IN ITS DIRECT TESTIMONY.

A.
Mr. Silver states that “no harm can be done” by pointing out that commingling obligations exist because of regulatory rules.

Q.
DO YOU AGREE WITH SBC WITNESS SILVER ON THIS ISSUE?

A.
No, I disagree for the reason I discussed in my direct testimony at pages 94 through 96. This contract is being negotiated under the terms and conditions of current federal statutes (the Act) and FCC rules (i.e., the TRO and TRRO). To the extent the law changes or the FCC rules change, such changes should be implemented through the negotiation-and-amendment process set forth in MCI’s proposed intervening law provision in Section 23 of the GT&C Appendix. The negotiation-and-amendment process allows parties to debate the meaning of law and rule changes which rarely cover all situations experienced by parties in an actual commercial relationship. MCI’s proposed intervening law provision prevents SBC from unilaterally terminating commingled arrangements currently utilized by or planned by MCI.

UNE 15

· Statement of Issue: What should be the definition and scope of Commingling?

· Disputed Language: UNE Appendix, Sections 7.2.1, 7.9, 7.11, 7.12
UNE 16

· Statement of Issue: Under what circumstances is SBC Missouri obligated to perform the functions necessary to carry out commingling?

· Disputed Language: UNE Appendix, Sections 7.3.1, 7.3.1.1, 7.3.1.1.1, 7.3.1.1.2, and 7.3.1.2.
Q.
MR. SILVER ADDRESSED UNE ISSUES 15 AND 16 TOGETHER IN HIS DIRECT TESTIMONY.
  WHAT DID HE HAVE TO SAY ABOUT THEM?

A.
Mr. Silver explains the so-called “Verizon exceptions” that SBC has included in its proposed contract language.  However, I already explained in my direct testimony (at pages 100 – 103) that these exceptions are inappropriate, not grounded in FCC rules, and should be omitted from the agreement.  I will not repeat those arguments here.

UNE 18

· Statement of Issue: Which Party’s “ratcheting” proposal should be included in this Agreement?

· Disputed Language: UNE Appendix, Section 7.5.1
Q.
WHY DOES SBC OBJECT TO MCI’S RATCHETING LANGUAGE?

A.
Mr. Silver claims that MCI attempts to include only the definition and explanation of how the UNE portion of the commingled circuit would be billed, neglecting all of the other parts and pieces that make up the commingled product.”
  I have already explained why this claim should be dismissed at pages 106-107 of my direct testimony and will not repeat those arguments here.  MCI’s proposed language in Section 7.5.1 should be accepted.

UNE 19

· Statement of Issue: Which Party’s proposal about tariff restrictions should be included in the Agreement?

· Disputed Language: UNE Appendix, Section 7.6.1
Q.
DID MR. SILVER PROVIDE ANY INFORMATION IN HIS DIRECT TESTIMONY THAT MITIGATES THE CONCERNS YOU DESCRIBE IN YOUR DIRECT TESTIMONY?

A.
No.  Contrary to Mr. Silver’s assertion at page 131, line 27 though page 132, line 3 of his direct testimony, SBC’s language does not satisfy MCI’s concerns.  As explained in my direct testimony, SBC has already attempted to affect the ability of CLECs to commingle via revisions to its federal access tariff, and SBC’s proposed language would allow these revisions to be automatically incorporated into the Parties’ ICA without negotiation.  MCI maintains that SBC’s language should be rejected.

UNE 20

· Statement of Issue: Is SBC MISSOURI obligated to allow commingling of Section 271 Checklist Items?

· Disputed Language: UNE Appendix, Section 7.7
Q.
WHAT DID SBC SAY ABOUT COMMINGLING OF SECTION 271 FACILITIES IN ITS DIRECT TESTIMONY?

A.
SBC’s refusal to commingle Section 271 facilities or network elements is largely based on SBC’s legal interpretation of the USTA II and Coserv decisions,
 which will be addressed in SBC Missouri’s and MCI’s legal briefs.  However, Mr. Silver’s testimony on the policy adopted by the FCC regarding commingling is confusing, misleading and should be rejected.

First, Mr. Silver states that “[a]s explained by the FCC at ¶ 655, n. 1990 of the TRO, the Section 251(c) combining obligation does not require SBC Missouri to perform the combining function for CLECs with respect to network elements under Section 271…”  However, neither paragraph 655 or footnote 1990 of the TRO say what Mr. Silver claims.  Indeed , neither passage specifically mentions combining or commingling, and if anything, these passages support MCI’s position in this proceeding.  For instance, paragraph 655 of the TRO makes clear that RBOCs have independent obligations under Section 271 and that “recognizing an independent obligation on BOCs under section 271 would by no means be inconsistent with the structure of the statute[,]” and that “BOC obligations under section 271 are not necessarily relieved based on any determination we make under the section 251 unbundling analysis.”

Second, Mr. Silver argues that since the FCC has found that 271 network elements or facilities are to be priced according to Section 201 and 202 standards (rather than TELRIC), SBC need to commingle these facilities with Section 251 unbundled network elements.
  However, the FCC does not tie the pricing of Section 271 network elements or facilities to whether those facilities should be commingled, as Mr. Silver insinuates.  Rather the FCC’s TRO provides that CLECs may commingle UNEs with “facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to any method other than unbundling under Section 251(c)(3) of the Act.”
  I explained in more detail in my direct testimony at pages 109-113 why SBC’s proposed prohibition on commingling 271 network elements and facilities is inappropriate and that it has already been rejected by the Illinois Commerce Commission, which examined this same issue.

Q.
MR. SILVER DISCUSSES THE TRO ERRATA AS SUPPORTING SBC’S PROPOSED PROHIBITION ON COMMINGLING 271 FACILITIES.
  WOULD YOU LIKE TO RESPOND?

A.
Yes.  SBC makes much of what the FCC’s TRO does not say (due to eratta changes) as opposed to what it does say about commingling obligations.  The FCC did indeed modify ¶ 584 in its TRO Eratta.
  However, the FCC provided no explanation for this change, and it is highly unlikely that the FCC intended to establish policy on commingling 271 facilities through an errata designed to correct textual errors in the TRO.
  Further, it is more likely that the FCC removed the mention of 271 facilities from ¶ 584 of the TRO because that paragraph addresses whether prohibiting commingling of resold services constitutes an unreasonable or discriminatory limitation on the resale of telecommunications under Section 251(c)(4) of the Act.
  It is more likely, in my opinion, that the FCC amended ¶ 584 simply because a mention of commingling 271 facilities is out of place in a paragraph specifically designed to address resale restrictions under Section 251(c)(4), as opposed to the FCC establishing broadly-sweeping policy that not only undercuts CLECs’ abilities to commingle, but also conflicts with other portions of the FCC’s TRO and implementing rules.

Simply put, the Commission should reject SBC’s invitation to read too much into the FCC’s TRO Errata, and instead, remain focused on what the FCC’s rules currently say about commingling.  As I have explained above and in my direct testimony, these rules support MCI’s position on UNE 20.

UNE 24, 29, UNE 35, UNE 41

UNE 24

· Statement of Issue: Should SBC Missouri be required to build facilities where they do not exist?

· Disputed Language: UNE Appendix, Sections 9.2, 15.2, and 20.1.19
UNE 29

· Statement of Issue: What terms and conditions should apply for routine modifications of the loop?

· Disputed Language: UNE Appendix, Section 9.9
UNE 35

· Statement of Issue: Which Party’s routine network modification provision should be adopted?

· Disputed Language: UNE Appendix, Section 12.12

UNE 41

· Statement of Issue: Which party’s requirements for routine network modification with respect to Dedicated Transport should be included in this Agreement?

· Disputed Language: UNE Appendix, Section 15.12
Q.
WHICH SBC WITNESSES ADDRESSED ROUTINE NETWORK MODIFICATIONS (“RNMs”)?

A.
These issues were addressed by Messrs. Hatch and Smith.

Q.
MR. HATCH CLAMS THAT SBC’S LANGUAGE ON RNMs TRACKS THE FCC RULES
 
AND GOES AS FAR AS TO CLAIM THAT SBC’S LANGUAGE “MIRRORS THE LANGUAGE THAT IS SET FORTH IN THE FCC’S RULES.”
  IS MR. HATCH CORRECT?

A.
No.  I explained in detail in my direct testimony how SBC’s RNM language goes well beyond the FCC’s rules by inserting additional, inappropriate exclusions to RNMs that have no basis in FCC’s rules.
 Mr. Hatch attempts to explain away SBC’s overreaching exclusions as SBC’s attempt to provide “simplicity and clarity in an effort o avoid potential disputes.”
  Yet, it would be SBC’s language that would likely lead to additional dispute and confusion considering its language is not consistent with the FCC’s rules.

Q.
MR. HATCH PROVIDES WHAT HE REFERS TO AS “JUSTIFICATION” FOR THE EXTRA RNM EXCLUSIONS FOUND IN SBC’S LANGUAGE BUT NOT IN THE FCC’S RULES.
  PLEASE COMMENT.

A.
As an initial matter, MCI’s language contains some of the same limitations in SBC’s language.  For instance, MCI’s proposed language excludes “constructing new loops,” “installing new cable,” “securing permits of rights of way,” “constructing new manholes, or conduits, or installing new terminals” (Section 9.9.2 of the UNE Appendix).  MCI agrees with SBC on these limitations because they are grounded in the TRO.  However, Mr. Hatch attempts to pile on additional exclusions in the ICA by adding additional terms that are purportedly similar to the exclusions that the FCC specifically listed its RNM rules.  Mr. Hatch acknowledges that the FCC’s RNM rules were designed to provide more certainty as to the availability of unbundled loops,
 but then attempts to persuade the Commission that the parties’ contract should contain additional exclusions to RNMs that the FCC saw fit not to include in its list of RNM exemptions.  SBC’s bootstrapping exercise at pages 16-17 of Mr. Hatch’s direct testimony is a prime example of the uncertainty the FCC was attempting o avoid when it established its RNM rules.

Q.
DID SBC PROVIDE ANY INFORMATION IN ITS DIRECT TESTIMONY REGARDING COST RECOVERY FOR RNMS THAT HAS PERSUADED YOU TO RETHINK YOUR POSITION?

A.
No.  Mr. Smith claims that the CLECs disregard the TRO’s requirement related to RNM cost recovery and that “this issue should easily be resolved in SBC Missouri’s favor.”
  Mr. Smith’s claim is misleading because SBC’s language would specifically allow SBC to charge MCI for RNMs without limitation.
  At best, SBC’s language prejudges the issue of whether RNMs are already recovered via SBC’s current TELRIC rates for a UNE loop, an issue this Commission has not even yet considered.  Accordingly, if the Commission adopts SBC’s language on RNM cost recovery, it could lock CLECs into paying to SBC charges for RNMs that are likely to be recovered elsewhere.  This outcome is precisely what the FCC did not want to occur when it stated that “[t]he Commission’s rules make clear that there may not be any double recovery of [RNM] costs (i.e., if costs are recovered through recurring charges, the incumbent LEC may not also recover these costs through the NRC).”
  Further, the FCC found that “the costs associated with these modifications often are reflected in the recurring rates that competitive LECs pay for loops.” Hence, SBC’s proposed language prejudging the issue in favor of assessing separate modification rates without limitation is completely inappropriate.  MCI’s position is not that SBC should be precluded from recovering RNM costs to which it is properly entitled under the FCC’s rules (or to disregard this requirement as alleged by Mr. Smith at page 31 of his direct testimony), but rather, SBC should be required to demonstrate that the RNM costs it desires to recover from MCI are not already recovered in the TELRIC rates for UNEs.
  No such showing has been made by SBC.
  MCI’s position is supported by the FCC and cost recovery principles, and should be adopted.

Q.
MESSRS. SMITH AND HATCH CRITICIZE MCI’S LANGUAGE FOR INCLUDING THE PHRASE “ENGAGE IN CONSTRUCTION (20.1.19).”
 WOULD YOU LIKE TO COMMENT?

A.
Yes.  It is my understanding that MCI has withdrawn this phrase from its proposed language.  As such, Mr. Smith’s concerns explained at pages 28 and 29 of his direct regarding limiting RNMs to “existing” facilities are now moot.

UNE 27, 28 and 38

UNE 27

· Statement of Issue: Should a list of SBC Missouri’s wire center classifications be a part of this ICA?

· Disputed Language: MCI’s proposed Exhibit 1 to the UNE Appendix
UNE 28

· Statement of Issue: Should MCIm’s proposed language for “wire center determination” be included in the ICA?

· Disputed Language: UNE Appendix, Sections 9.5, 12.4.3 and 15.5
UNE 38

· Statement of Issue: Which Party’s proposal for wire center tier structure should be adopted?

· Disputed Language: UNE Appendix, Sections 15.6, 15.6.1, 15.6.2, 15.6.3
Q.
WHICH SBC WITNESSES ADDRESS THESE ISSUES?

A.
While Mr. Silver briefly mentions MCI’s proposed list of wire center classifications,
 i.e., Exhibit 1 to the UNE Appendix, SBC’s position on this issue is explained in the direct testimony of SBC Witness Chapman.

Q.
WHY DOES MS. CHAPMAN OBJECT TO MCI’S PROPOSED EXHIBIT 1 TO THE ICA?

A.
First, Ms. Chapman criticizes MCI’s proposed Exhibit 1 because it does not include the Tier Classifications that SBC has already identified.
  Second, Ms. Chapman states that SBC has provided its classifications to the Wireline Competition Bureau and CLECs have had the ability to review the data.
  Third, Ms. Chapman claims that amending the classifications on the list every time the classifications change would increase administrative costs and delay.



It appears as if Ms. Chapman misunderstands MCI’s position on this issue.  MCI’s position is, as explained in my direct testimony (pages 33-36), that the Parties’ Agreement should contain a verified or “scrubbed” wire center list attached to it to facilitate business planning and ensure that the Parties’ obligations with regard to UNEs pursuant to Section 251 of the Act are clear.  MCI does not want to exclude wire centers that SBC has already identified and which are properly classified according to the FCC’s criteria, rather, by including Exhibit 1, MCI wants to ensure that the unbundling obligations are clear and that the classifications on the Exhibit 1 have been independently-verified.  Accordingly, MCI attached Exhibit 1 to its amendment as a template to be populated with the correct wire center classifications once the parties (including MCI) have had an opportunity to review the relevant data and SBC’s classifications have been verified.  While Ms. Chapman claims that CLECs have had the opportunity to review the underlying data, MCI, after reviewing the data provided by SBC, still did not have sufficient detail to determine if SBC’s wire center determinations were accurate.  In addition, it is important to note that the list SBC provided to the Wireline Competition Bureau that Ms. Chapman would like the CLECs to rely on was never approved or verified by the FCC (or any other regulatory body that I am aware of), and it does not appear that the FCC intends on undertaking such an independent analysis.  While I tend to agree with Ms. Chapman’s observation (at page 79, lines 15-18) that it would be difficult to determine the appropriate wire center list in the context of this arbitration, it is critical that the Commission in this proceeding at least establish the policy for addressing future wire center classifications in the Parties’ ICA and initiate a generic proceeding to verify the Missouri wire centers that meet the thresholds established by the FCC.  Once that proceeding concludes MCI’s ICA could then be amended to include that list.  

Furthermore, as explained in UNE 3, 9 and 39, the FCC has made clear in ¶ 233 (and numerous other places) of the TRO that it expected parties’ to utilize the negotiation and amendment process when conditions change regarding SBC’s unbundling obligations under Section 251 of the Act.  The FCC specifically concluded that the negotiation-and-amendment process “will not unreasonably delay implementation”
 of said changes, and therefore, Ms. Chapman’s assertion regarding delay and costs is in direct conflict with the FCC’s findings on the subject.  In any event, Ms. Chapman acknowledges (e.g., page 70. lines 17-24 and page 71, lines 16-17) that SBC must utilize ARMIS data, which is issued annually, to categorize its wire centers.  As a result, wire center reclassifications would occur, at most, once per year (assuming that the applicable criteria has even changed from the pervious year), and would therefore likely not impose the administrative costs and burdens to which Ms. Chapman refers.

UNE 40

· Statement of Issue: Should the prices for network reconfiguration service be included in Appendix Pricing or outlined in SBC MISSOURI’S tariff?

· Disputed Language: UNE Appendix, Section 15.10.1
Q.
YOU EXPLAINED MCI’S POSITION ON THIS ISSUE AT PAGES 80 – 81 OF YOUR DIRECT TESTIMONY.  DID SBC’S TESTIMONY MITIGATE YOUR CONCERNS?

A.
No.  Indeed, Mr. Silver confirms MCI’s concerns by stating that instead of effectuating changes in rates through the negotiation process, “MCIm should be immediately subject to those changes.”
  As such, the concerns expressed in my direct testimony remain valid and the Commission should reject SBC’s proposed language for Section 15.10.1 of the UNE Appendix in favor of MCI’s proposed language.

UNE 36

· Statement of Issue: Should the contract contain transition terms for embedded base mass market switching?

· Disputed Language: UNE Appendix, Section 13
Q.
IS SBC’S POSITION ON UNE 36 REASONABLE?

A.
Absolutely not.  SBC’s position on UNE 36 is that MCI should be forced to include language regarding embedded base of unbundled local switching in its contract with SBC even though MCI has no embedded base of ULS subject to this ICA.  Mr. Silver stretches the bounds of credibility when he states that “[t]he fact that MCIm has no unbundled local switching should have no bearing on this issue.”
  Mr. Silver is wrong.  MCI should not be forced to have terms and conditions for offerings in its ICA that MCI is not purchasing via this ICA just because of the “one size fits all” approach of SBC’s proposed Section 13 and Embedded Base Rider.  MCI does not have an embedded base of either ULS or UNE-P End users served through this ICA and should therefore not be forced to include terms related to those offerings in its ICA - otherwise, confusion will likely result.  As such SBC’s proposed language regarding embedded base ULS should be omitted from the Parties’ ICA.



Furthermore, I am frankly surprised by Mr. Silver’s position on this issue, considering that he agreed that this issue should be dropped in Texas and that Section 13 of the Parties’ ICA should be omitted.  Specifically, at page 15 (lines 15-19) of Mr. Silver’s rebuttal testimony in Texas Docket 2881, Phase II, he responded to the following Q&A:

Q.
Does SBC Texas agree that Appendix UNE Section 13 can be removed from the ICA?

A.
Yes.  This section deals with the transition of ULS and UNE-P, and as noted by MCIm, they have no embedded base of either UNE-P or ULS.

Mr. Silver does not explain why he has not applied the same reasoning in Missouri.

UNE 42

· Statement of Issue: Should MCIm’s definition of High Capacity EELs be included in the Agreement?

· Disputed Language: UNE Appendix, Section 22.1.3
Q.
WHAT IS SBC’S STATED OBJECTION TO MCI’S PROPOSED LANGUAGE IN SECTION 22.1.3?

A.
SBC criticizes MCI’s language for referring to commingling and channel termination, stating that an EEL is “not a commingled arrangement.”
  Mr. Silver’s criticism is curious considering that he specifically refers to commingled EELs in his testimony (see, Silver Direct at 83).  MCI’s language simply describes these obligations.  Accordingly, the Commission should approve MCI’s proposed Section 22.1.3.

UNE 43

· Statement of Issue: Does SBC Missouri’s proposed introductory phrase in Section 22.2.1 have any contractual effect?

· Disputed Language: UNE Appendix, Section 22.2.1
Q.
IS MR. SILVER’S POSITION ON THIS ISSUE CONVINCING?

A.
No.  As I explained in my direct testimony,
 SBC’s proposed introductory phrase in Section 22.2.1 is completely unnecessary.  Mr. Silver provided no compelling information on the topic.  See, Silver Direct at 82, line 19 – 83, line 3.

UNE 45

· Statement of Issue: Which Party’s language better implements the EELs certification requirements set forth in the Triennial Review Order?

· Disputed Language: UNE Appendix, Section 22.3.1.2.12
Q.
WHAT OBJECTIONS DOES SBC HAVE WITH MCI”S PROPOSED CERTIFICATION REQUIREMENTS?

A.
Mr. Silver claims that MCI’s proposal would afford MCI “special treatment”
 and would require SBC to “administer a special system”

Q.
IS MR. SILVER’S TESTIMONY ON THIS SUBJECT SUFFICIENT TO SUPPORT SBC’S PROPOSED LANGUAGE IN SECTION 22.3.1.2.12?

A.
No.  Mr. Silver does not explain away the inconsistencies between SBC’s language and the FCC’s TRO that I describe at pages 90-92 of my direct testimony.  SBC’s language not only constructs “unnecessary gating mechanisms” TRO, ¶ 623, but also imposes inappropriate detailed record keeping requirements TRO, ¶ 629.

Q.
MR. SILVER STATES THAT THE FORM SBC IS PROPOSING MCI USE WAS “PREVIOUSLY USED FOR SIMILAR CONVERSIONS UNDER THE FCC’S SUPPLEMENTAL ORDER CLARIFICATION…[AND] SBC WANTS TO USE A UNIFORM PROCESS FOR CERTIFICATION, INCLUDING BOTH FORM AND METHOD OF TRANSMITTAL.”
 DOES ANY OF THIS INFORMATION HAVE ANY BEARING ON HOW THE COMMISSION SHOULD RULE ON THIS ISSUE?

A.
No.  What SBC “wants” to do is irrelevant.  The FCC Supplemental Order was released in June 2000, more than three years before the FCC released its self certification requirements in the TRO – on which MCI’s proposed language is based.  SBC’s antiquated certification form should be rejected in light of the FCC’s more recent determination on the topic.  Accordingly, the Commission should adopt MCI’s language in Section 22.3.1.2.12, which is consistent with the FCC’s rules.

UNE 46

· Statement of Issue: Which Party’s language better implements the EELs auditing requirements set forth in the Triennial Review Order?

· Disputed Language: UNE Appendix, Section 22.5, et. seq.
Q.
WHAT JUSTIFICATION DOES SBC PROVIDE FOR ITS AUDITING REQUIREMENTS IN SECTION 22.5 OF THE UNE APPENDIX?

A.
SBC Witness Silver claims that SBC’s language is “more detailed”
 than MCI’s and SBC’s language would result in less disputes and future litigation.
  Mr. Silver goes on to claim that SBC’s audit provision is not contrary to the FCC’s rules.
  I already explained at page 93, lines 11-24, of my direct testimony that SBC’s language does indeed go beyond the FCC’s ruling on this topic, and it is the extra detail that Mr. Silver touts as a benefit of SBC’s language that causes SBC’s proposal to conflict with the FCC’s rules.  Although I disagree with Mr. Silver that SBC’s language would result in fewer future disputes, this point is actually irrelevant because SBC’s language conflicts with the FCC’s rules.

xDSL 1

· Statement of Issue: Is the FCC’s Triennial Review Order the sole source of SBC’s obligations to provide xDSL?

· Disputed Language: xDSL Appendix, Section 1.1
Q.
WHAT JUSTIFICATION DOES SBC PROVIDE FOR INCLUDING ITS LANGUAGE IN SECTION 1.1 OF THE XDSL APPENDIX?

A.
Ms. Chapman explains that SBC’s language is designed to make clear that the only rules that apply to xDSL are the FCC’s TRO.

Q.
IS THIS SUFFICIENT JUSTIFICATION FOR INCLUDING SBC’S PROPOSED LANGUAGE?

A.
No.  SBC’s proposed language for Section 1.1 of the UNE Appendix should be rejected for at least two reasons.  First, as I explained in my direct testimony at pages 46-47, SBC’s language is too narrow in scope because the TRO is not the sole source of SBC’s obligations regarding xDSL.  Second, while Ms. Chapman claims that it is important for the contract “to refer to the specific obligations the language is intended to support[,]”
 SBC’s language does not fulfill this objective.  Ms. Chapman repeatedly refers to the TRO
 but she never points to specific paragraphs or implementing rules of the TRO to which SBC’s language refers.  SBC’s language in Section 1.1 of the xDSL Appendix provides no clarity on this issue either.  Accordingly, SBC’s proposed language in Section 1.1 of the UNE Appendix should be rejected.

GT&C 10

· Statement of Issue: Should MCI be permitted to purchase the same service from either an approved tariff or the interconnection agreement?

· Disputed Language: GT&C Appendix, Section 51.
Q.
PLEASE RECAP THE DISAGREEMENT BETWEEN THE PARTIES ON GT&C 10.

A.
MCI objects to SBC’s proposed Section 51 of the GT&C Appendix, which restricts MCI from purchasing any product or service from a tariff that is available through the parties’ interconnection agreement.

Q.
WHAT REASONS DOES SBC WITNESS QUATE PROVIDE TO SUPPORT INCLUSION OF SECTION 51?
A.
Ms. Quate states that restricting MCI to purchasing only from the agreement when more favorable terms are available through the tariff “avoids confusion” and asserts that disagreements between the parties regarding the appropriate terms, conditions and rates could end up before the Commission.

Q.
DO THESE REASONS WARRANT ADOPTING SBC’S PROPOSED SECTION 51?

A.
No.  First, Ms. Quate explains that any confusion that has been caused with regard to CLECs purchasing out of tariffs was confusion on SBC’s part.
  MCI should not be restricted from adopting more favorable terms that are available via tariff simply because SBC may experience confusion or because of SBC’s USOC system.
  Second, SBC’s concern regarding disputes between the parties is equally unavailing.  Any disputes that may arise due to the amendment process SBC proposes to invoke in these instances could also result in dispute resolution before the Commission, hence, MCI’s proposed language is not likely to generate more Commission involvement with regard to disputes than is SBC’s own language (See Dispute Resolution, Section 12.3.3.1 of the GT&C Appendix).

Further, and perhaps more importantly, in my direct testimony I explained that allowing MCI and other CLECs to purchase goods and services from the tariff was an important tool to restrain SBC’s potential anti-competitive behavior.
  Further, I explained that in more competitive commercial markets it was not at all rare for customers to avail themselves of the most beneficial terms and conditions available when purchasing products, even from vendors with whom they have existing contracts.
  Such “price-shopping”
 contributes to equilibrium between the economic “surplus” enjoyed by both the consumer and the supplier, adding to the efficiency of a competitive market.  SBC’s arguments regarding “confusion” and potential “disputes” (factors that are likely to prevail in these overly litigious agreements regardless of this language) pale in comparison to the efficiency that can be gained by the market enhancing activity allowed by MCI’s proposed language.

Collo 2 (Physical) and Collo 2(Virtual)

· Statement of Issue: Should MCIm be charged on a metered basis for power in Collocation spaces?

· Disputed Language: Collocation Appendices, Sections 1.1 and 3
Q.
WHICH MCI WITNESSES ADRESS COLLOCATION 2 (POWER METERING)?

A.
This issue was addressed by SBC Witnesses Pool and Smith.

Q.
SBC WITNESSES POOL AND SMITH MADE A NUMBER OF ALLEGATIONS REGARDING THE SHORTCOMINGS OF THE CLECS’ METERING PROPOSALS.  COULD YOU SUMMARIZE THESE CONCERNS?

A.
Yes.  I have grouped similar arguments together, as appropriate, for purposes of efficiency and provided those groupings below:

· SBC claims that CLECs are requesting that the Commission “alter” SBC Missouri’s Collocation tariff,
 and that such alterations should be “done in the context of a negotiated interconnection agreement, wherein all terms and conditions are subject to negotiation, not where the agreement wholly points to the tariff.”

· SBC criticizes MCI for not delineating a specific power metering architecture.

· SBC asserts that MCI’s proposal is expensive
 and would result in costs being imposed upon SBC for which SBC has no opportunity to recover.

· SBC asserts that MCI’s proposal raises safety and security concerns.

Q.
IS THERE A PARTICULAR FACT THAT THE COMMISSION SHOULD KEEP IN MIND WHEN DELIBERATING ON THIS ISSUE?

A..
Yes.  A simple fact sufficiently responds to each of these issues; SBC provides metered power in Illinois and as explained at page 59, lines 15-18 of my direct has, as ordered by the Commission as early as 1997, for many years.  Given that Messrs. Pool and Smith are aware of these arrangements (SBC discusses Illinois power metering in its direct testimony), I am surprised at the many pages of testimony they provide describing how such a metering arrangement is impractical.  I provided a diagram of the specific metering architecture used by SBC and MCI in Illinois as Attachment DGP-2 to my direct testimony.

Q.
SBC MENTIONS A THIRD PARTY REVIEW PERFORMED IN ILLINOIS BY TELCORDIA TECHNOLOGIES THAT ALLEGEDLY SHOWS THAT IT IS “NOT POSSIBLE TO OBTAIN ACCURATE POWER METERING ON THE RETURN SIDE OF THE DC DISTRIBUTION.”
  WOULD YOU LIKE TO RESPOND?  

A.
Yes.  Unfortunately, Mr. Pool did not provide any details regarding the methodology used by Telcordia to perform the audit (e.g., the collocations evaluated, the time period over which the audit was conducted, assumptions used, etc.).  Similarly, while Mr. Pool refers to this report as a “third party validation of SBC Illinois experience[,]”
 Mr. Pool provided no details regarding the process used to select Telcordia as the purported independent third-party, and hence, the veracity of Telcorida’s study (and its sponsoring party) remain unknown.  Regardless, it is important to note that the Illinois Commerce Commission has not revisited its power metering rule, nor to my knowledge, has SBC filed with the Illinois Commerce Commission to have the rule changed.  Hence, this Commission should provide SBC’s testimony related to the Telcordia review little weight.  SBC has provided unsatisfactory information regarding the study and perhaps more importantly, the study appears to have had had little, if any, impact on SBC’s power metering procedures in Illinois wherein the problems discussed by Mr. Pool were reportedly found.

Q.
IS MR. SMITH’S DISCUSSION ON ALTERING THE TARIFF ACCURATE?

A.
No.  As explained in my direct testimony at page 57, lines 7-13, the Texas Commission already found that the metering was consistent with SBC Texas’ collocation tariff, which is the same in structure as SBC Missouri’s.  Rather, the CLECs’ power metering proposals change the way in which SBC has interpreted that tariff.  Further, Mr. Smith’s discussion regarding CLECs seeking changes to the tariff provisions (see, Smith Direct at 43, line 25 – page 44, line 3) is confusing, since MCI (and other CLECs) are attempting to implement change in a “negotiated interconnection agreement, wherein all terms and conditions are subject to negotiation,” just as Mr. Smith suggests.

Q.
SBC MAKES VARIOUS ALLEGATIONS REGARDING COST 

RECOVERY (OR LACK THEREOF) ASSOCIATED WITH CLECS’ METERING PROPOSALS.
  COULD YOU EXPLAIN HOW SBC RECOVERS COSTS WHERE IT HAS DEPLOYED POWER METERING?

A.
Yes.  In Illinois, SBC’s tariff contains a $2,911.85 non-recurring charge per customer arrangement for “power measurement,”
 which recovers the one-time costs related to engineering and installing power measurement equipment.
  SBC Illinois also assesses a “Power Measurement Billing Charge” ($11.49) to recover the ongoing costs of power measurement. 
  In addition, SBC recovers the cost of power consumption by assessing a per Kilowatt Hour (KWH) charge of $0.28 for “Power Consumption.”
 MCI’s proposed language in Section 3 of the Collocation Appendix would provide for MCI to install, engineer and pay for the power cables and fuses used in the metering arrangement.

Q.
TO YOUR KNOWLEDGE, HAS SBC INFORMED THE ILLINOIS COMMISSION THAT IT SOMEHOW FAILS TO RECOVER ITS COSTS FOR POWER METERING UNDER THE ARRANGEMENT YOU’VE DESCRIBED ABOVE?

A.
Though I remain relatively well informed about the regulatory landscape in Illinois, I am not aware that SBC has raised an issue related to under-recovery as it relates to power delivery for collocation (as it relates to power metering).  In fact, the Illinois Commerce Commission recently concluded Docket No. 02-0864 (Order issued 6/9/04) wherein SBC petitioned to revise (increase) its UNE-related rates (including the vast majority of its non-recurring charges).  SBC did not include collocation rates in its petition.  If SBC had concerns related to the proper recovery of its power-metering related costs, Docket No. 02-0864 would have been the most expeditious manner by which to address those concerns.

Q.
DOES POWER METERING REMOVE THE NEED FOR CLECS TO PROPERLY PLAN FOR POWER NEEDS, AS MR. SMITH ASSERTS AT PAGE 45 OF HIS DIRECT TESTIMONY?

A.
No.  To the contrary, power metering would provide CLECs with the ability to plan for power needs more efficiently.  By metering MCI’s power usage, both MCI and SBC can develop power infrastructure based on the power that MCI’s collocated equipment will actually consume, rather than a higher, arbitrary allotment.

Q.
SBC WITNESS SMITH TESTIFIES THAT CLECS HAVE ORDERED TOO MUCH POWER IN THE PAST AND INSINUATES THAT THE CLECS ARE ESSENTIALLY TRYING TO RECOUP THE COST FOR THIS OVER-ORDERING BY CHANGING THE STRUCTURE OF POWER CONSUMPTION.
 WOULD YOU LIKE TO RESPOND?

A.
Yes.  It is disappointing that Mr. Smith would criticize CLECs for over-ordering power in the past, when it was SBC that was found to be essentially double-billing for power,
 and it is SBC who has required power leads to be ordered for each relay rack instead of a single power lead, which would allow the CLEC to distribute power within its cage more efficiently.  In fact, Mr. Smith’s testimony helps to make my point: when a CLEC does not have the appropriate financial signals (which is the case under SBC’s past power requirements and billing practices), it will have no incentive to properly plan for its power needs, or to expend resources in a manner consistent with those needs.  Stated differently, when a CLEC is forced to pay more for power than it actually uses or needs, there is no motivating factor to plan for power needs with any degree of accuracy.  Hence, while I think it would be incumbent upon Mr. Smith to provide data supporting his claim that CLECs have “over ordered” power facilities (which he has not), even if he were correct, it is SBC’s non-cost-based rate structure that generates such an economic anomaly, not some sinister plot on the part of the CLECs (as he insinuates in his testimony).

Q.
SBC ASSERTS THAT SAFETY AND SECURITY CONCERNS ARE RAISED BY MCI’S POWER METERING PROPOSAL.  DO YOU AGREE?

A.
No.  MCI acknowledges that a Tier 1 Vendor is to be used to perform power augmentation/installation work in the central office.  However, MCI should have the ability to select and approve any Tier 1 vendor that will perform work on its behalf.  Hence, MCI’s use of the term “MCIm’s certified vendor” in its proposed contract language should not be translated as allowing a lower level of security or safety for SBC’s central offices.
Q.
WOULD MCI’S POWER METERING PROPOSAL CAUSE SBC TO LOSE CONTROL OVER ACCESS TO ITS CENTRAL OFFICE, AS SBC INSINUATES?

A.
No, it would not.  MCI’s proposal would preserve the level of security and safety clearance that is required today for work being performed in the central office.  MCI’s proposal related to power-metering should have no impact on the safety and security of SBC’s network.  Further, the Commission should keep in mind that MCI’s and SBC’s incentives are linked on this issue of safety and security.  Because it is MCI’s equipment, in part, that would be manipulated to accommodate this proposal, it is MCI’s customers more so than SBC’s customers that would likely suffer any outage or disruption from problems caused by MCI’s vendor.

Q.
SBC WITNESSES POOL AND SMITH DISCUSS AN FCC ORDER THAT ADDRESSED METERED POWER.
 THEY CLAIM THAT PARAGRAPHS 58-59 OF THE FCC ORDER SUPPORTS SBC’S POSITION IN THIS PROCEEDING THAT POWER METERING SHOULD NOT BE ALLOWED.  WOULD YOU LIKE TO RESPOND?

A.
First, the FCC Order to which SBC refers is more than seven years old (and applies to the provisioning of special access and switched transport).  The competitive local telecommunications landscape has changed dramatically since this order was issued.  One dramatic change has been that competitors have, over time, made investments in their own equipment and collocation facilities in order to differentiate their products from the ILEC’s offerings.  And due to the FCC’s decisions in the TRRO, CLECs will need to deploy even more facilities to serve customers, as additional UNEs are “declassified.”  As competitors deploy more of their own facilities in their collocation arrangements, it is crucial for competitors to be able to maximize efficiency with regard to provisioning these facilities, just as SBC is able to do for its equipment and facilities within its central offices.  One component that must be considered when attempting to achieve these efficiencies is the cost of power for these facilities.



Second, the FCC order to which SBC refers never rules out power metering as an option for physical collocation.  Rather, the FCC did not require LECS to provide such an arrangement for the provisioning of special access and switched transport, in light of the alternative proposals submitted by the ILECs at that time.  For instance, the FCC found that, “[f]or the LECs to bill power on a measured, actual use basis would require the installation of metering equipment, and it is not clear that the benefits of such a billing arrangement justify the cost of this equipment (which would have to be paid by interconnectors).”  In this proceeding, however, MCI is pursuing metered power as an option for MCI – not as a requirement that SBC must provide throughout all of Missouri for all CLECs.  As a result, the costs related to power metering that concerned the FCC in 1997, which would have applied to all interconnectors (since the proposal the FCC evaluated applied to the generally available terms of the ILECs), would not be an issue under MCI’s proposal because MCI’s proposal would not be foisted upon other CLECs, and MCI would necessarily make the decision of whether implementing metered power for a collocation arrangement justified the costs of deploying metering equipment.  Hence, MCI’s recommendation is not contrary to the FCC’s findings.

Q.
IN YOUR ANSWER ABOVE, YOU MENTION THAT THE ABILITY TO PURCHASE METERED POWER WOULD ALLOW CLECS TO MAKE THEIR COLLOCATION ARRANGEMENTS MORE EFFICIENT.  IS THERE EVIDENCE TO SUGGEST THAT METERED POWER ALLOWS A CLEC TO PAY FOR POWER MORE DIRECTLY IN RELATION TO THE AMOUNT OF POWER IT USES (AND HENCE, UTILIZE POWER MORE EFFICIENTLY)?

A.
Yes. I provided this analysis in my direct testimony (see, Price Direct at pages 61 – 65).

Q.
SBC WITNESSES DISCUSS SBC’S POWER REDUCTION OFFERING.
  DOES THIS OFFERING PROVIDE THE SAME BENEFITS AS CAN BE DERIVED FROM METERED POWER?

A.
No.  SBC introduced a new section to its Collocation Services Handbook for Physical Collocation entitled “Discontinuance of a Collocation Arrangement” in CLEC Accessible Letter No. CLECALL 02-124 (9/6/02).  Within this new section, SBC included an offering called “power reduction.”  The power reduction offering allows a CLEC to submit an application to SBC in order to disconnect and remove power cable feeds or fuse down the amperage that feeds a power cable.  SBC Witness Smith describes the power reduction offering as follows: “[i]t is important to note that SBC Missouri currently offers an alternative product available that would allow a CLEC to ‘power down’ its previously ordered and provisioned power amperage if the CLEC’s previous order over-estimated the CLEC’s needed level of power.”
  What SBC fails to mention is that the power reduction offering allows CLECs to reduce the fuse size to the lowest power amp increment offered in the applicable state tariff or ICA.
  In SBC Missouri’s Local Access Tariff, Section 2, Sheet 62 (20.15), SBC offers three DC Power Delivery Arrangement options that provides two DC power cables capable of providing 40, 100 and 200 amps of power to collocation arrangements (expressed as 2-20 amp feeds, 2-50 amp feeds and 2-100 amp feeds).  As a result, it appears that SBC’s power reduction offering would not allow MCI to fuse down below the 40 amp level, and would therefore not provide the flexibility or accuracy afforded by metering.  Since SBC’s power reduction offering would not allow CLECs to pay for power below a 40 amp minimum, Mr. Smith’s claim that the power reduction allows CLECs “ to ‘power down’ the power increment to the “CLEC’s needed level of power” is not overly accurate.  A more accurate statement would be that SBC’s power reduction offering allows CLECs to “power down,” according to the power amp increments imposed by SBC’s tariff and as such, limits, but does not erradicate, the amount of power CLECs pay for but do not use.  Only true power-metering would allow CLECs to pay only for the power they actually use.

Q.
IS SBC’S TESTIMONY CORRECT WITH REGARD TO THE EQUIPMENT THAT SHOULD BE ALLOWED TO BE COLLOCATED IN CLECS’ COLLOCATION CAGES?

A.
No.  SBC claims that BDFBs are not “necessary” for interconnection because it would be duplicative of the BDFBs provided by SBC
 and therefore CLECs should not be allowed to place BDFBs or min-BDFBs in their collocation cages.
  First, I am confused by SBC Missouri’s reluctance to allow CLECs to place mini-BDFBs in their collocation space because SBC Texas has conceded that it does allow CLECs to place mini-BDFBs in their collocation cages.  Specifically, in Texas Docket 28821, Phase I, SBC Witness Bates stated that “[i]n some limited cases, SBC Texas may approve a ‘mini-BDFB’ for installation in a caged collocation arrangement on a case-by-case basis.”



Second, SBC’s interpretation of the “necessary” standard is flawed.  The FCC has promulgated rules to explain the equipment that the ILECs must allow CLECs to collocate.  47 C.F.R. §51.323(b) states as follows

(b) An incumbent LEC shall permit the collocation and use of any equipment necessary for interconnection or access to unbundled network elements.  
(1) Equipment is necessary for interconnection if an inability to deploy that equipment would, as a practical, economic, or operational matter, preclude the requesting carrier from obtaining interconnection with the incumbent LEC at a level equal in quality to that which the incumbent obtains within its own network or the incumbent provides to any affiliate, subsidiary, or other party. 

(2) Equipment is necessary for access to an unbundled network element if an inability to deploy that equipment would, as a practical, economic, or operational matter, preclude the requesting carrier from obtaining nondiscriminatory access to that unbundled network element, including any of its features, functions, or capabilities. 

Telecommunications equipment requires electricity and the equipment required to conform the power delivery amperage to the required form.  Hence, according to the FCC’s rules, a BDFB is a “necessary” piece of equipment required to allow access to UNEs.  By breaking down larger power feeds into smaller, less expensive increments, the BDFB allows CLECs to efficiently power their collocated equipment.  If CLECs can achieve greater efficiencies in providing power to its collocated equipment by deploying a BDFB (“mini” or otherwise), consistent with §51.323(b), CLECs are permitted to collocate such equipment.  Otherwise, CLECs would be precluded from obtaining interconnection with the incumbent LEC at a level equal in quality to that which the incumbent obtains within its own network, in conflict with §51.323(b)(1).
Q.
SHOULD IT BE INCUMBENT UPON MCI TO PROVE TO THE STATE COMMISSION THAT PARTICULAR EQUIPMENT MEETS THE REQUIREMENTS UNDER §51.323?

A.
No, the opposite is true.  47 C.F.R. §51.323(c) requires that when SBC objects to collocation of equipment by requesting carriers, SBC must prove to the state commission that the equipment in question is not necessary.  SBC has not met the requisite burden in this proceeding.  Furthermore, SBC attempted and failed to make this showing to the Texas Commission, which required SBC to allow CLECs to collocation BDFBs.

Q.
SHOULD MR. SMITH’S ALLEGED CONCERNS FOR THE CLEC INDUSTRY
 SERVE AS A BASIS FOR THE COMMISSION’S DECISION ON THIS ISSUE?

A.
No.  Mr. Smith testifies that MCI’s metering proposal would disadvantage the CLEC community.  I disagree.  Since CLECs could simply purchase power from SBC’s tariff if power metering proved too expensive, Mr. Smith’s insinuation that some CLECs will be locked into or harmed by MCI’s proposal is unsupported.  Furthermore, as SBC acknowledges throughout its testimony, CLECs other than MCI are seeking metered power as well.  Thus, this is clearly not a situation where MCI is attempting to create a competitive advantage for itself vis-à-vis other CLECs, as Mr. Smith would have the Commission believe.

III.
KEY INTERCONNECTION AND TRAFFIC COMPENSATION PROVISIONS
NIM 15
Statement of Issue:  MCI Issue: If MCIm provides SBC MISSOURI with the jurisdictional factors required to rate traffic, should MCIm be permitted to combine InterLATA traffic on the same trunk groups that carry Local and IntraLATA traffic?

Contract Provisions:  Appendix NIM/ITR, Section 7.1.1; 7.1.1.1

Q.
Whose testimony are you responding to on this issue?
A.
I am responding to the testimonies of SBC witnesses Sandra Douglas and James Hamiter. 
Q.
Do these witnesses present any compelling arguments in support of SBC’s refusal to allow MCI to combine different traffic types over interconnection trunk groups?
A.
No.  Mr. Hamiter argues that allowing combined traffic “creates billing and tracking problems.”  (Hamiter at 47.)  Although his testimony does not explain the term “tracking problems,” by the context it appears to involve a concern over the compensation SBC should receive for interLATA traffic.  In his discussion of the potential for “fraud or error” in this regard, Mr. Hamiter makes the unsubstantiated claim that SBC would “have little chose but to accept [MCI’s] word as to the true jurisdictional nature of the traffic.”  (Id.)

Q.
Is Mr. Hamiter’s statement correct?

A.
No.  Mr. Hamiter completely overlooks the provisions in the Agreement that deal with the parties’ mutual obligations.  For example, provisions in Appendix Reciprocal Compensation speak to the parties’ obligations to furnish Calling Party Number on traffic exchanged over interconnection trunks.  The following agreed language is found in Reciprocal Compensation Sect. 3.2:

For all traffic exchange pursuant to this Agreement […], each Party shall provide Calling Party Number as defined in 47 C.F.R. § 64.1600(c) ("CPN") […] and shall not strip, alter, modify, add, delete, change, or incorrectly assign any CPN.  If either Party identifies improper incorrect or fraudulent use of local exchange services (including, but not limited to PRI, ISDN and/or Smart Trunks) or identifies stripped, altered, modified, added, deleted, changed and/or incorrectly assigned CPN, the Parties agree to cooperate with one another to investigate and take corrective action.


The existence of such express language belies Mr. Hamiter’s suggestion that MCI expects SBC to simply “take our word for it” as regards the various types of traffic.  Furthermore, notwithstanding the commitment in the agreed language that MCI would cooperate with any necessary investigation, the Agreement’s General Terms and Conditions contains specific provisions for an audit if any question should arise that is not resolved by such cooperative efforts.  Section 13.1 of the General Terms and Conditions sets out additional provisions that allows SBC to audit MCI’s records to “evaluat[e] the accuracy of … billing and invoicing,” as is clear in the following agreed language:
Subject to restrictions regarding Proprietary Information set forth in this Agreement, a Party (Auditing Party) may audit the other Party's (Audited Party) books, records, data and other documents, as provided herein, two (2) times each Contract Year for the purpose of evaluating the accuracy of Audited Party's billing and invoicing.  For purposes of this Section 13.1, “Contract Year” means a twelve (12) month period during the term of the Agreement commencing on the Effective Date and each anniversary thereof.

SBC therefore has much more than MCI’s “word” on which to identify the traffic exchanged over the interconnection trunks, and Mr. Hamiter’s testimony on this point is unpersuasive.

Q.
Do you have rebuttal to the testimony of Ms. Douglas’ testimony on this issue?

A.
Yes.  The foundation of Ms. Douglas’ argument appears to be that the FCC’s rules do not “require[] SBC Missouri to allow a CLEC to combine interLATA traffic on local interconnection trunks.”  (Douglas direct at 13.)  Unfortunately, Ms. Douglas’ testimony sheds precious little light on what she means.  



Contrary to Ms. Douglas’ assertion, Part 51 of the FCC’s rules dealing with interconnection clearly permit the use of interconnection as requested by MCI.  Section 51.305(b) of the FCC’s rules states:

A carrier that requests interconnection solely for the purpose of originating or terminating its interexchange traffic on an incumbent LEC’s network and not for the purpose of providing to others telephone exchange service, exchange access service, or both, is not entitled to receive interconnection pursuant to section 251(c)(2) of the Act.


Neither Ms. Douglas nor Mr. Hamiter argue that MCI’s requested interconnection is “solely for the purpose of originating or terminating its interexchange traffic” on SBC’s network.  Unless and until SBC establishes a factual basis that MCI “is not entitled to receive interconnection,” because of its intended use, its remaining arguments are without validity.  While SBC may prefer that MCI not use interconnection in the manner requested, SBC’s claims that it is not required to provide such interconnection are spurious.
RECIPROCAL COMPENSATION 17

Statement of Issue:  MCI Issue:  What is the proper compensation treatment for Voice over Internet Protocol traffic?

Contract Provisions:  Appendix RECIPROCAL COMPENSATION, Section 18 (all)

Q.
Which SBC witness provided testimony on this issue?
A.
The testimony of Jason Constable on issue Reciprocal Compensation 17 is grouped with two other issues (NIM/ITR 28a and Reciprocal Compensation 15a) at pages 21-23.

Q.
Does the testimony of Mr. Constable illuminate the parties’ differences?
A.
No.  At page 21 of his testimony at lines 20-21, Mr. Constable criticizes MCI’s language as “overbroad.”  Such a criticism is curious given SBC’s proposed language in Appendix Reciprocal Compensation, Sect. 18 that addresses:

… any and all interexchange traffic that terminates on a Party’s circuit switch including, without limitation, traffic routed or transported in whole or in part using Internet Protocol that is not delivered to the terminating Party over feature group D access trunks….

By its use of phrases such as “any and all,” and “including, without limitation,” SBC’s language certainly cannot be characterized as “targeted,” because it paints with an extremely broad brush.  In fact, SBC’s own language contradicts Mr. Constable’s statement at p. 21 that “the FCC has not developed rules that apply equally to all information services.”

Q.
Has the FCC developed such rules?
A.
The FCC has not yet completed the broad rulemaking in Wireline Competition Bureau Docket 04-36, In the Matter of IP-Enabled Services.  Nonetheless, through the various proceeding noted in my direct testimony on this issue, the FCC has provided guidance as to the regulatory classification of certain types of traffic.  Unfortunately, SBC chose not to offer proposed language incorporating the guidance furnished by the FCC to date, but rather suggested confusing language addressing matters covered in other parts of the Agreement (such as “stake dates,” Calling Party Number, and claims for fraud and/or misrepresentation). 
Q.
Do you have a response to Mr. Constable’s testimony that “PSTN-IP-PSTN services rely on IP technology, but these services have been ruled by the FCC as constituting telecommunications services?”

A.
Yes.  Although he does not explain the source of his statement, it appears that Mr. Constable is referring to the FCC’s decision in Wireline Competition Bureau Docket No. 02-361, In the Matter of Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services are Exempt from Access Charges, Order FCC 04-97, released April 21, 2004.  By his testimony on this point, Mr. Constable confirms what I stated above – that guidance has been provided by the FCC notwithstanding the absence of formal rules.  


Importantly, the legitimacy of SBC’s proposed phrase “including, without limitation, traffic routed or transported in whole or in part using Internet Protocol…” is cast in doubt by Mr. Constable’s testimony.  To properly determine the type of traffic and the appropriate treatment, more information is needed other than whether the “traffic” is “routed or transported … using Internet Protocol,” as Mr. Constable’s own testimony demonstrates.  That is precisely what MCI’s proposed definition seeks to do, by including the phrasing “enhanced/information services traffic, including without limitation Voice Over Internet Protocol (“VOIP”) traffic and other enhanced services traffic (collectively, “IS Traffic”)….”  As can be seen by this language, MCI’s proposed definition seeks to ensure that traffic defined by the FCC as telecommunications traffic – that is subject to access charges as applicable – is not encompassed.  To appreciate the extent to which MCI sought to make clear its proposed treatment, the reader is encouraged to compare MCI’s and SBC’s competing language in Section 18 of Appendix Reciprocal Compensation (cited in its entirety in my direct testimony).
Q.
At page 22 of his testimony, Mr. Constable states that MCI’s language would give MCI “sole discretion in how such traffic will be jurisdictionalized.”  What is your response to this criticism?

A.
The criticism appears to be based on a tortured reading of the language.  The sentence in question reads as follows:

In addition to other jurisdictional factors the Parties may report to one another under this Agreement, the Parties shall report a Percent Enhanced Usage (“PEU”) factor on a statewide basis or as otherwise determined by MCIM at sole discretion.


When the “sole discretion” phrase is read in context, it clearly modifies the otherwise applicable statewide factor that the parties would be obligated to furnish.  In other words, MCI could choose to report its factor on the basis of a geographic area smaller than statewide.  When read in the correct context, Mr. Constable’s criticism and his concern over the audit rights granted by MCI’s language, is misplaced and inapplicable to the dispute.


Nonetheless, in an effort to help the Commission resolve this dispute, MCI is willing to with draw the last phrase in the above-quoted language, beginning with the word “or,” so that MCI’s proposed sentence would now read:

In addition to other jurisdictional factors the Parties may report to one another under this Agreement, the Parties shall report a Percent Enhanced Usage (“PEU”) factor on a statewide basis or as otherwise determined by MCIM at sole discretion.

Q.
Would you please summarize your rebuttal testimony on this issue?

A.
Yes.  MCI’s proposed language is carefully targeted, as can be seen by simply reading the language in the context Mr. Constable’s criticisms.  For the reasons discussed above as well as in my direct testimony, MCI respectfully urges the Commission to accept MCI’s language on this issue.

NIM 16

Statement of Issue:  MCI Issue: Should MCIm’s language regarding embedded base one-way trunk groups be included in Appendix NIM of the Agreement?

Contract Provisions:  Appendix NIM/ITR, Section 8.5; 9.1

Q.
What is your response to Mr. Hamiter’s testimony on this issue?
A.
Mr. Hamiter’s testimony is highly misleading.  In his discussion at p. 64, he states that “MCI proposes language that “grandfathers” their [sic] existing one-way trunks.”  What Mr. Hamiter omits from his discussion is that the language “MCI proposes” is the language the parties agreed to in the negotiations for Michigan.  The Michigan document served as the baseline for negotiations for Texas, and the same language was also agreed to in those negotiations.  Similarly, the same language was agreed to yet again in the negotiations for Illinois.  By characterizing this as “MCI proposed language,” Mr. Hamiter inadvertently highlights part of MCI’s strategy in negotiations with SBC:  don’t change something simply for the sake of changing.  Stated differently, SBC previously has not raised concerns with this language, and MCI saw no need to modify language to which the parties had previously agreed.

Q.
Can you summarize your testimony on this issue?
A.
Yes.  Mr. Hamiter’s testimony provides no answer to the question of why SBC’s network in Missouri is so unlike its network in Michigan, Texas, and Illinois such that SBC needs to oppose language to which it had previously agreed.  MCI respectfully requests that its proposed language be adopted. 

NIM 9
Statement of Issue:  When is mutual agreement necessary for establishing the requested method of interconnection?

Contract Provisions:  Appendix NIM, Sections 2.2, 4.4.1, 4.5.1
Q.
Have you reviewed the testimony in Section XIII of SBC witness Hamiter’s testimony on this issue?

A.
Yes.
Q.
Do you agree with Mr. Hamiter’s characterization at p. 108 of his testimony that MCI’s proposed language would allow MCI “to make the sole determination of technical feasibility?”

A.
No.  The statement ignores the plain language of FCC rule 51.305(e) (Interconnection), which states: 

An incumbent LEC that denies a request for interconnection at a particular point must prove to the state commission that interconnection at that point is not technically feasible.


In other words, the FCC’s rules envision that MCI would make a request for interconnection, and if SBC claims that the request is not technically feasible, the burden is on SBC to prove to this Commission the absence of technical feasibility.  Mr. Hamiter’s testimony on this point both misrepresents the plain meaning of MCI’s proposed language and misstates the clear intent of the FCC’s rules.

Q.
What is the problem with Mr. Hamiter’s argument that “mutual agreement” in determining technical feasibility is appropriate?

A.
There are several.  First, as noted above, the FCC’s rules are clear that the presumption of technical feasibility is in favor of the requesting carrier.  Second, the phrase “mutual agreement” is misleading.  Anyone who has dealt with a decision-making process in a group setting knows that unanimity is the exception rather than the rule.  When seen in that context, it is clear that the phrase “mutual agreement” provides that any interconnection decision be unanimous.  In other words, it is SBC’s way of providing for itself the ability to veto any interconnection arrangement that it doesn’t like.  Such a provision thus turns on its head the FCC’s presumption of technical feasibility except in those instances where the incumbent proves to this Commission that an arrangement requested by MCI is not technically feasible.
Q.
Can you summarize your rebuttal testimony on this issue?

A.
Yes.  SBC’s testimony on “mutual agreement” is misleading, and the intent of its language is contrary to the letter and the spirit of applicable FCC rules on interconnection.  MCI respectfully requests that the Commission approve MCI’s language on this issue.
NIM 14
Statement of Issue:  Should SBC MISSOURI be permitted to limit methods of interconnection?

Contract Provisions:  Appendix NIM, Sections 4.4.4.3.1, 4.4.4.3.2
Q.
Is this the same dispute you just discussed on Issue NIM 9, and covered by the same section of Mr. Hamiter’s testmony?

A.
Yes.  For all the reasons discussed above, MCI respectfully requests that the Commission accept its proposed language and reject SBC’s proposed language on this issue.

NIM 27
Statement of Issue:  Should SBC MISSOURI be required to open NXX codes serving exchanges outside of SBC MISSOUR’S incumbent territory?

Contract Provisions:  NIM Appendix 24; GTC 2.12.2
Q.
Whose testimony are you responding to on this issue?

A.
The SBC witness on this issue is Scott McPhee, who addresses the issue in section XIII of his testimony. 
Q.
Do you have a substantive response to that portion of Mr. McPhee’s testimony?

A.
No, for the following reason.  The Commission should be aware that an amendment to our existing Interconnection Agreement entitled “Appendix Out of Exchange Traffic” was filed by SBC for the Commission’s approval on May 11, 2005, SBC.  MCI’s proposal would be that the Commission require the parties to adopt the same language as contained in the amendment as resolution of this issue.
IV.
PRICING ISSUES
Pricing Appendix Issue 1
Statement of Issue:  Which Parties language should be included in the Pricing Schedule?
Contract Provisions:   Pricing Appendix Sections 1.5; 1.6
Q.
Have you reviewed the testimony of SBC witness Silver on this issue?

A.
Yes.
Q.
What is your response?

A.
Mr. Silver appears to overlook the nature of the Agreement – that is, a binding contract that should not be modified except by agreement of the parties.  It is my understanding as a layman that the parties should have an opportunity to negotiate changes to the Agreement, and that is the basis of MCI’s position on this issue.  Mr. Silver does not explain why MCI’s position is incorrect.
Q.
How do you recommend that the Commission resolve this dispute?

A.
MCI continues to believe that its language requiring notice and an opportunity to negotiate such rate changes is reasonable and sufficient, and MCI urges the Commission to adopt its language for inclusion in the Agreement.    

Price Schedule 3
Statement of Issue:  What are the appropriate rates for ISDN-BRI and ISDN-PRI Loops?

Contract Provisions:   Lines 33 - 42
Q.
Do you have any preliminary comments regarding the various Price Schedule issues in dispute between the parties?

A.
Yes.  In both my direct testimony and this rebuttal testimony, all references to the pricing disputes are made with reference to Excel spreadsheet entitled “17 Price List” filed with the Commission by SBC on March 31, 2005 in this docket.  I note this to make clear the context and point of reference for my testimony on these issues.  Further, I am unaware of any subsequent filings by either party setting forth the parties’ disputed Price Schedule issues.

Q.
Have you reviewed the testimony of SBC witness Silver regarding this dispute?

A.
Yes.

Q.
What is MCI’s position on the issue?

A.
Based on the testimony of Mr. Silver, and with reference to the aforementioned “17 Price List” filed with the Commission by SBC on March 31, 2005 in this docket, MCI withdraws its proposed rates and accepts SBC’s rates.
Price Schedule 4
Statement of Issue:  What are the appropriate rates for DSL Capable Loops and ISDL Capable Loops?

Contract Provisions:   Pricing Schedule, Lines 44 - 78
Q.
Have you reviewed Mr. Silver’s testimony on this issue?

A.
Yes.  However, I cannot align Mr. Silver’s testimony on this issue with the prices contained at lines 44-78 of the March 31 filing (“17 Price List”).  Mr. Silver’s testimony at p. 69 states:

Similarly, the 2-wire DSL rates should be equal to the 2-wire analog rates, and the 4-wire DSL rates should be equal to the 4-wire analog rates.  As discussed above the 2 and 4-wire analog rates should be maintained at the same level as found in the M2A ICAs that expired on March 6, 2005.


The entries at the lines in the spreadsheet noted above do not reflect the M2A rates to which Mr. Silver refers.  For that reason, MCI respectfully requests that SBC’s proposed rates at lines 44-78 be rejected, as SBC still has not presented any reason for their adoption. 
Price Schedule 5
Statement of Issue:  a) what are the appropriate rates for Loop Qualifications for Mechanized, Manual and Detailed Manual? and b) should MCIm have electronic access to relevant loop qualification data via SBC Missouri's OSS at no cost?
Contract Provisions:   Pricing Schedule, Lines 80 – 86; line 116
Q.
Have you reviewed the testimony on this issue of Mr. Silver?

A.
Yes.
Q.
How do you respond?

A.
Mr. Silver seeks to perpetuate the myth that MCI seeks to have SBC provide functions “for free.”  (Silver at p. 70, line 5.)  Notwithstanding SBC’s protestations, the language MCI has proposed at line 116 – including the “at no additional charge” phrase – is language taken verbatim from the Commission’s TO-2000-322 Order ordering language.  Also, SBC apparently has determined that it is unnecessary to explain the source(s) of the rates it has proposed, although as I noted in my direct testimony on this issue, SBC easily could resolve this dispute by pointing MCI to the appropriate Commission Order in which its proposed rates were approved.
Price Schedule 8

Statement of Issue:  Should there be a rate for line station transfer?

Contract Provisions:   Pricing Schedule, Lines 112 - 115

Q.
Have you reviewed the testimony of SBC witness Carol Chapman regarding this issue?

A.
Yes.

Q.
What is your response to Ms. Chapman?

A.
Ms. Chapman seeks to obscure the nature of the dispute.  At page 29 of her testimony, lines 11-13 she states that “MCI objects to allowing SBC Missouri to charge for this work performed in response to an MCIm request.”


Ms. Chapman’s testimony is misleading because the issue has nothing to do with a request by MCI.  Rather, the issue pertains to the question of whether SBC has already recovered its costs of performing this function and allowing it to charge MCI would recover those same costs a second time.  As I noted in my direct testimony, the historic practice has been that SBC’s costs are included on an averaged basis along with other labor functions as part of SBC’s one-time charges for line connection.  Nothing in Ms. Chapman’s testimony sheds any light on that question, perhaps because it is not in SBC’s interest to explain that such costs are already recovered through the line connection charges.


I again ask the Commission to adopt MCI’s proposed rate for the Line Station Transfer.


Price Schedule 9

Statement of Issue:  What are the appropriate rates for Loop Cross Connects?

Contract Provisions:   Pricing Schedule, Lines 119 – 121; 130 – 141 (MCI) (SBC:  Lines 116 – 169)
Q.
Have you reviewed the testimony of SBC witness Silver on this issue?

A.
Yes.
Q.
What is your response?

A.
As noted in my direct testimony, the rates MCI has proposed are from the Commission’s Order in TO-2005-0037.  Mr. Silver has not provided any rationale for the Commission to accept the rates proposed by SBC, and I therefore reurge my request that MCI’s proposed rates – that is, rates previously approved by the Commission -- be adopted for inclusion in the price schedule.

Price Schedule 10

Statement of Issue:  What are the appropriate rates for routine modifications?

Contract Provisions:   Pricing Schedule, Lines 269 - 270

Q.
Have you reviewed the testimony of SBC witness Roman Smith on this issue?

A.
Yes.
Q.
What is your response to that testimony?

A.
Mr. Smith’s testimony presents an incomplete and misleading citation to the FCC’s Triennial Review Order in support of SBC’s position on this issue.  Specifically, Mr. Smith states that “[t]he FCC made clear that its pricing rules are intended to “provide incumbent LECs with the opportunity to recover the cost of the routine network modifications we require here.””  (Smith direct at 31.) 


Review of the passage of the TRO to which Mr. Smith cites, however, reveals a very different story.  Paragraph 640 of the TRO in its entirety reads as follows:

The Commission’s [FCC’s] pricing rules provide incumbent LECs with the opportunity to recover the cost of the routine network modifications we require here.  State commissions have discretion as to whether these costs should be recovered through non-recurring charges or recurring charges.  We note that the costs associated with these modifications often are reflected in the recurring rates that competitive LECs pay for loops.  Specifically, equipment costs associated with modifications may be reflected in the carrier’s investment in the network element, and labor costs associated with modifications may be recovered as part of the expense associated with that investment (e.g., through application of annual charge factors (ACFs)).  The Commission’s rules make clear that there may not be any double recovery of these costs (i.e., if costs are recovered through recurring charges, the incumbent LEC may not also recover these costs through a NRC).  (Triennial Review Order, paragraph 640; footnotes omitted; emphasis added.)

As I noted in my direct testimony on this issue, the question is not whether SBC can “recover its costs,” but rather whether SBC should be permitted to recover its costs twice -- once through the annual charge factors that are added to the equipped, furnished, and installed investment prices in developing a TELRIC-based rates, and again through a separate NRC.  Although one would certainly not know this from the passage in Mr. Smith’s testimony, the FCC made it crystal clear that such double recovery is not permitted.  Mr. Smith’s testimony suggesting that anyone has “disregard[ed]” the FCC’s order is completely without foundation.


SBC’s use of annual charge factors in developing rates is the norm and has been a part of SBC’s cost studies for decades.  Rather than present any information on the issue, however, Mr. Smith states that SBC should “be allowed to recover the appropriate costs that are not included in the current recurring and non-recurring rates” without saying anything about what is or is not included.  Such a “trust me” approach should be viewed with great skepticism.  


I renew the request made in my direct testimony that the Commission reject SBC’s attempt to recover the same costs twice.  

Price Schedule 18
Statement of Issue:  Is MCI entitled to obtain access to Entrance Facilities at cost based rates for the purposes of interconnection?

Contract Provisions:   Pricing Schedule, Lines 509 - 561
Q.
Have you reviewed the testimonies of SBC witnesses Silver and Hamiter as they pertain to this issue?

A.
Yes.
Q.
What is your response?

A.
For his part, Mr. Hamiter’s discussion at p. 96 of his testimony begins with a question of what is required of SBC pursuant to Section 251(c)(2) of the Act as regards interconnection with the networks of other carriers such as MCI.  Shortly into his discussion, however, Mr. Hamiter makes the statement that:

While the TRO focused mainly on UNEs and unbundling requirements, there is no doubt that the decisions and rulings issued by the FCC in the TRO affected interconnection in two distinct ways.

He then proceeds to explain these two distinct “ways” about which he claims there “is no doubt.”  Mr. Hamiter states:

First, the TRO clarified that dedicated transport only includes those transmission facilities between ILEC switches and wire centers and does not include transmission facilities connecting a competing carrier’s network to the ILEC’s network that exist outside of the ILEC’s network. (Hamiter direct at 97.)


Paragraph 365 of the FCC’s TRO begins with the statement “[w]e limit our definition of dedicated transport under section 251(c)(3) ….”  Further, the same paragraph goes on to state:

Unlike the facilities that incumbent LECs explicitly must make available for section 251(c)(2) interconnection, we find that the Act does not require incumbent LECs to unbundle transmission facilities connecting incumbent LEC networks to competitive LEC networks for the purpose of backhauling traffic.


This passage does not support Mr. Hamiter’s claim, as it clearly distinguishes the ILEC’s unbundling obligations under 251(c)(3) and their interconnection obligations under 251(c)(2).



Similarly, the FCC’s discussion in paragraph 366 distinguishes between the obligations to unbundle pursuant to 251(c)(3) and to interconnect pursuant to 251(c)2).

… We find that the more reasonable approach, and the one that is most consistent with the goals of section 251, is to not consider those facilities outside of the incumbent LEC’s local network as part of the dedicated transport network element that is subject to unbundling.  In reaching this determination we note that requesting carriers need facilities in order to “interconnect[] with the [incumbent LEC’s] network,” section 251(c)2) of the Act expressly provides for this and we do not alter the Commission’s interpretation of this obligation.  (TRO para. 366; footnotes omitted; emphasis added.)

These passages, as well as the portion of the TRO) cited in my direct testimony on this issue, demonstrate that, contrary to Mr. Hamiter’s testimony, there is more than a little “doubt” as regards SBC’s interpretation of the TRO as it pertains to SBC’s interconnection obligations pursuant to section 251(c)(2) of the Act.

Q.
What is your response to Mr. Smith’s testimony as regards issue Price Schedule 18?

A.
Mr. Smith presents no testimony directly on this issue.  His discussion at pages 68 and 69 lumps this issue in with eleven other MCI Price Schedule issues, and sweeps them all aside with the statement that these are “network elements SBC Missouri is not required to unbundle under the TRO.”  For all the reasons noted above, as well as the reasons set out in my direct testimony, SBC’s position should be rejected as an unreasonable restriction without any basis in the Act or the FCC’s rules.  The rates MCI proposed are the rates approved by the Commission in TO-2005-0037, and these Commission-approved prices should be in the agreement. 

Price Schedule 20
Statement of Issue:  Should the price schedule include prices for Digital Cross Connect System (DCS)?

Contract Provisions:   Pricing Schedule, Lines 636 - 648
Q.
Have you reviewed the testimony of SBC witness Silver on this issue?

A.
Yes.

Q.
What is your response?

A.
Mr. Silver’s testimony at p. 124 acknowledges that a typical purpose of such equipment is for purposes of interconnection with the ILEC.  For all the reasons discussed above on issue Price Schedule 18, the appropriate rate for such interconnection-related functions should be the Commission ordered forward-looking TELRIC cost based rate.  As noted in my direct testimony on this issue, MCI’s proposed rates were those approved by the Commission in TO-2005-0037.
Price Schedule 21

Statement of Issue:  Should the price schedule include prices for Optical (OCn) level Multiplexing?

Contract Provisions:   Pricing Schedule, Lines 658 - 665
Q.
Have you reviewed the testimony of SBC witness Silver on this issue?

A.
Yes.  
Q.
What is your response?

A.
As I noted in my discussion of Mr. Silver’s treatment of issue Price Schedule 18 above, he fails to present any substantive discussion on this issue.  Rather, he merely includes it with a sweeping claim that SBC is no longer obligated to unbundle certain network elements.  Notwithstanding his claim, however, SBC is obligated to provide certain transport elements pursuant to the TRO and TRRO, and failure to include the appropriate prices for all components of such transport would result in SBC not receiving compensation for those components.


For all the reasons set out in my direct testimony, MCI respectfully urges the Commission to adopt its propose rates, which were approved by the Commission in TO-2005-0037.  

Price Schedule 22

Statement of Issue:  Should the price schedule include SS7 prices for physical SS7 links, STP ports, and SS7 Cross-Connects?

Contract Provisions:   Pricing Schedule, Lines 667 – 678; 680 - 687

Q.
Have you reviewed the testimony of SBC witness Silver on this issue?

A.
Yes.
Q.
What is your response?

A.
First, let me state that the dispute does not involve access to SS7 as an unbundled network element.  Mr. Silver states at page 64 of his testimony that “SBC Missouri is not obligated to provide access to SS7 signaling on an unbundled basis ….”  MCI has no disagreement with that statement.



The testimony presented by Mr. Silver on this issue, however, suffers from the same infirmity discussed above regarding Mr. Hamiter’s statements regarding SBC’s obligations pursuant to 251(c)(2) regarding interconnection.  In other words, his testimony does not fairly address the dispute between the parties and provides a misleading picture of the FCC’s actions in the TRO.  At the risk of being repetitive, SBC’s obligations as they relate to interconnection were not changed or diminished in the TRO.  To the contrary, as it relates to SS7 signaling, the FCC noted in TRO paragraph 548 the ILECs’ continuing obligations pursuant to 251(c)(2) “to provide for interconnection between their signaling networks and the signaling networks of alternative providers.”


As noted in my direct testimony, inter-network signaling is necessary when MCI and SBC’s networks interconnect for the transmission and routing of telephone exchange service and exchange access service, and the appropriate rates for MCI’s use of SBC’s signaling facilities should be Commission ordered forward-looking TELRIC cost based rates.  MCI again urges that the Commission adopt MCI’s proposed rates, as those are the Commission-approved rates from TO-2005-0037. 


Price Schedule 29

Statement of Issue:  What are the appropriate Service Order Charges?

Contract Provisions:   Pricing Schedule, Lines 819 – 830; 832 – 833; 838 – 849; 854 - 873

Q.
Have you reviewed the testimony of SBC witness Silver on this issue?

A.
Yes.

Q.
What is your response?

A.
Again, Mr. Silver fails to present any substantive discussion of this issue.  Although the differences between the parties’ proposed rates is very small, SBC has the ability to resolve those differences by simply providing to MCI information as to the source of its proposed rates.  Absent that information, MCI is unable to agree to the SBC-proposed rates.  

Price Schedule 30
Statement of Issue:  What are the appropriate Time and Material Charges, Nonproductive Dispatch Charges and Labor Rates?

Contract Provisions:   Pricing Schedule, Lines 883 - 896
Q.
Have you reviewed the testimony of SBC witness Silver on this issue?

A.
Yes. 
Q.
What is your response?

A.
Mr. Silver’s testimony makes vague reference to unspecified industry standards, but he fails to address the question of why SBC’s labor rates should be inconsistent with the (TELRIC) pricing of the services to which they relate.  Accordingly, labor rates for work functions associated with services provided at TELRIC rates should similarly be priced at TELRIC rates.
Price Schedule 33
Statement of Issue:  Should the price schedule include Transit Compensation?

Contract Provisions:   Pricing Schedule, Lines 1053 - 1064

Q.
Are you addressing this issue in your rebuttal?

A.
No.  Given that the substantive treatment of this issue is in the testimony of MCI witness Ricca, I will simply note that his testimony that relates to this issue include issues Reciprocal Compensation 18 and NIM 26.

V.
OTHER ISSUES REGARDING UNES, INTERCONNECTION, AND OTHER TERMS AND CONDITIONS

xDSL 5(a) and (b)
Statement of Issue:  a) are acceptance testing, cooperative testing, loop conditioning, maintenance and repair of xDSL loops within the scope of SBC’s 251(c)(3) obligations, and b) has SBC waived the argument that it did not voluntarily negotiate the items listed in Issue 5 a) above?

Contract Provisions:  Appendix xDSL 2.9; 6.2; 7.3; 7.4; 9 (all); 10 (all); footnotes in xDSL appendix, Att. YZP (all); Att. RABT YZP (all); Att. RABT MMP 5.1.
Q.
Have you reviewed the testimony of SBC witness Chapman on this issue?
A.
Yes.  

Q.
What is your response to Ms. Chapman’s testimony?
A.
Ms. Chapman’s testimony begins with the assertion that the functions at issue are “voluntary commercial offerings … that are not required by or subject to … sections 251 and 252 of the Act.”  (Chapman direct at 13.)  Although Ms. Chapman’s testimony contains some interesting theories, she completely fails to address the conflicts between SBC’s legal theories and the FCC’s rules cited in my direct testimony.  The most dramatic of those conflicts is the FCC’s language in §51.319(a)(1)(iii)(B):

Incumbent LECs shall recover the costs of line conditioning from the requesting telecommunications carrier in accordance with the Commission’s forward-looking pricing principles promulgated pursuant to section 252(d)(1) of the Act and in compliance with rules governing nonrecurring costs in §51.507(e).  (47 C.F.R. §51.319(a)(1)(iii)(B); emphasis added.)


Thus, Ms. Chapman’s assertions regarding SBC’s obligations are not credible and should be disregarded.

Q.
Have other state Commission’s disagreed with the position expressed by Ms. Chapman as regards the applicability of the FCC’s rules under sections 251 and 252 of the Act?
A.
Yes.  The Texas PUC recently rejected SBC’s position on this issue in its Docket 28821.

Q.
Do you have a response to Ms. Chapman’s claim that “SBC Missouri has not agreed to negotiate, and did not negotiate, any of these issues in its ICA negotiations with MCIm?”
A.
Yes.  Ms. Chapman's assertions notwithstanding, MCI is simply asking that the Commission affirm that the inclusion of agreed contract language on these topics is prima facie evidence that SBC voluntarily negotiated these topics with MCI and has waived any argument to the contrary.  It is my understanding as a layman that such a finding is in accordance with the 5th Circuit's holding in the Coserve case where the court found, "where the parties have voluntarily included in negotiations issues other than those duties required of an ILEC by Section 251 (b) and (c), those issues are subject to compulsory arbitration under Section 252 (b) (1)."
 MCI will address this issue further in its briefs.

NIM 5
Statement of Issue:  Which Parties’ definition of “Local Interconnection Trunk Group” should be included in the Agreement?

Contract Provisions:  Appendix NIM/ITR, Section 1.10
Q.
Have you reviewed the testimony of SBC witness Hamiter on this issue?
A.
Yes.  In my review of his testimony, I found little there that impacts the arguments I presented in my direct testimony.  For that reason, I am presenting no substantive rebuttal to Mr. Hamiter’s testimony as pertains to issue NIM 5.
NIM 11

Statement of Issue:  Are OS/DA, 911, mass calling and meet-point-trunk-group facilities within the scope of 251(c)(2) interconnection obligations?

Contract Provisions:  Appendix NIM/ITR, Sections 2.5, 7.1.2
Q.
Have you reviewed the testimony of SBC witness Hamiter on this issue?
A.
Yes.
Q.
Do you have a substantive response to that testimony?
A.
No.  Because it involves the same policy dispute, my substantive response is contained below in my discussion on issue NIM 20.

NIM 13

Statement of Issue:  Should facilities used for 251(c)(2) interconnection be priced at TELRIC rates?

Contract Provisions:  Appendix NIM/ITR, Sections 4.3.1.iii
Q.
Have you reviewed the testimony of SBC witness Hamiter on this issue?
A.
Yes.
Q.
What is your response to that testimony?
A.
Rather than repeat the discussion here, I would simply refer the reader to my discussion of Mr. Hamiter’s testimony above on issue Price Schedule 18, which demonstrates the errors in Mr. Hamiter’s interpretation of the TRO as it impacts – or, more accurately, does not impact – SBC’s interconnection obligations under section 251(c)(2).
NIM 20
Statement of Issue:  Should facilities used for 911 interconnection be priced at TELRIC rates?

Contract Provisions:  Appendix NIM/ITR, Sections 10.2; 10.3; 10.8; 10.10; 10.12
Q.
Have you reviewed the testimony of SBC witness Hamiter on this issue?
A.
Yes.  

Q.
What is your response to Mr. Hamiter’s testimony?

A.
Mr. Hamiter’s testimony at page 68 creates a misunderstanding as regards SBC’s role in the provision of 911 services.  SBC has long provided services – including 911 services -- to government agencies.  Thus, those agencies are SBC’s customers.



Thus, 911 traffic from a CLEC customer is, in fact, traffic that is destined to a SBC Missouri “end user” and is not exempt from SBC’s interconnection obligations pursuant to 251(c)(2).  The fact that the “end  under” of SBC’s service is a government agency that provides emergency services is not relevant to SBC’s interconnection obligations. 
Q.
What, then, is the significance of the distinction that Mr. Hamiter’s testimony seeks to draw?

A.
Quite simply, SBC objects to being required to furnish any facilities and/or trunk groups at rates that cover the long run incremental costs plus a share of common overheads – in other words, rates that are less than what SBC desires to charge for the facility or capability.  Thus, the distinction is designed to permit SBC to charge something above the TELRIC rates approved by the Commission.



As discussed above in some detail regarding issue Price List 18, SBC’s presentation of its interconnection obligations can most charitably be described as misleading.  In other words, in pursuit of its goal to be allowed to charge rates higher than those approved by the Commission, it is willing to provide a distorted and incomplete picture to this Commission as to the relevant decisions – including the FCC’s findings in the TRO and TRRO. 
Q.
How should the Commission resolve this issue?

A.
For all the reasons I’ve discussed, as well as the reasons set out in my direct testimony, the Commission should conclude – as did the Texas PUC in its recent decision on this issue -- that MCI is entitled to lease interconnection transport at TELRIC rates pursuant to SBC’s obligations under the section 252(d)(1) pricing standard.

NIM 21
Statement of Issue:  What should the point of interconnection for 911 be?

Contract Provisions:  Appendix NIM/ITR, Section 10.7

Q.
Have you reviewed the testimony of SBC witness Hamiter on this issue?

A.
I have reviewed Mr. Hamiter’s testimony, but he presented no substantive discussion of the issue in dispute.  His testimony does contain a vague and unspecified reference to SBC’s general position that a CLEC “must not shift its costs to SBC Missouri or force SBC Missouri’s end users to subsidize these services on behalf of the CLEC’s end users.”  (Hamiter at 68.)
Q.
Is there anything in MCI’s proposed language that, to use Mr. Hamiter’s words, would “shift costs” to SBC or “force” SBC’s end users to “subsidize” anything requested by MCI?
A.
Absolutely not.  As I described in my direct testimony the practice between SBC and MCI for purposes of interconnecting 911 trunk groups has been interconnection at MCI’s collocations in SBC’s wire centers.  As part of that practice, SBC has established trunking back to the selective router in its network.  As seen in the discussion above on NIM 20, MCI seeks to pay the appropriate TELRIC-based rate for any trunks provided by SBC. And because SBC’s costs are fully recovered by such rates, it cannot rationally be said that MCI is seeking to obtain any facility or capability that requires a “subsidy.”  Mr. Hamiter’s testimony on this point is mere rhetoric and has no relevance whatsoever to the language in dispute that the parties are bringing to this Commission for resolution.
Q.
How do you recommend that the Commission resolve this dispute?

A.
As I noted in my direct testimony, adopting SBC’s language on this issue would have the effect of changing the way the parties have interconnected for purposes of exchanging 911 traffic pursuant to the M2A.  SBC’s language should be rejected here, just as it recently was in the Texas  PUC’s proceeding, so that the historic means of interconnection can be continued without disruption. 
NIM 24
Statement of Issue:  For trunk blocking and/or utilization, what is the appropriate methodology for measuring trunk traffic?

Contract Provisions:  Appendix NIM/ITR, Sections 17.1, 18.7

Q.
Have you reviewed the testimony of SBC witness Hamiter on this issue?
A.
Yes.  
Q.
What is your response to Mr. Hamiter’s testimony in this regard?

A.
Mr. Hamiter’s testimony provides a good overview of why SBC’s methods are appropriate for its use.  Unfortunately, his testimony fails to shed light on the issue in dispute, which is whether SBC has the right to impose its methods on another entity such as MCI that operate in very different circumstances than SBC.  



MCI respects SBC’s right to adopt its own methods for use in forecasting traffic flows on its network.  The principle underlying MCI’s position on this issue is that SBC should likewise respect MCI’s rights to determine what methods are most appropriate for use in measuring and forecasting traffic requirements that impact MCI’s customers.

Q.
How do you recommend that the Commission resolve this dispute?

A.
For all the reasons set forth in my direct testimony, I urge the Commission to accept MCI’s language on this issue – just as the Texas PUC recently did -- and order that MCI’s proposed contract language be inserted into the Agreement.

NIM 25
Statement of Issue:  Should SBC MISSOURI be required to provision trunk augments within 30 days?

Contract Provisions:  Appendix NIM/ITR, Section 19.4

Q.
Have you reviewed the testimony of SBC witness Hamiter regarding this issue?
A.
Yes.

Q.
What is your response to Mr. Hamiter’s testimony?

A.
As described in my direct testimony on this issue, MCI’s concern is with SBC’s insistence on referencing an external document outside the parties’ Agreement controlling the period for trunk augmentation.  Mr. Hamiter’s testimony does not even acknowledge that fact, and therefore provides no assistance to the Commission’s understanding of the issue and how it might be resolved.



MCI recognizes that there are circumstances that could limit SBC’s ability to meet hard deadlines.  As regards Mr. Hamiter’s testimony on that point, however, he fails to even acknowledge the parties language in dispute.  MCI’s proposed language would modify the phrase “due dates and intervals” in Appendix NIM, section 19.4.  Contrary to Mr. Hamiter’s discussion, this language does not impose on SBC a hard requirement that is unwavering.  Rather, in keeping with the other agreed to language in that section, if the first due date (i.e., no longer than 30 days) cannot be met, a new due date would be established.  There is nothing about MCI’s proposal that would impose onerous requirements on SBC.
Q.
What is your response to Mr. Hamiter’s testimony?

A.
For all the reasons discussed above, as well as those set out in my direct testimony, MCI respectfully requests that the Commission accept its proposed language on this issue for including in the Agreement.

SS7 1

Statement of Issue:  Under what circumstances should SBC Missouri be required to provide SS7 signaling to MCI?

Contract Provisions:  Appendix SS7; Price Schedule
Q.
Have you reviewed the testimonies of SBC witnesses Silver, Hamiter, and Chapman regarding SS7?

A.
Yes.  As noted in my direct testimony, the dispute here is similar to Price Schedule 18.  For all the reasons discussed above in my rebuttal on that issue (Price Schedule 18), SBC’s position on this issue should be rejected.
DEF 3
Should the agreement include a definition for end user customer?
Contract Provision:  Appendix DEF 
Q.
Have you reviewed the testimony of SBC witness Smith on this issue?
A.
Yes.
Q.
What is your response?
A.
In his testimony at pages 37 and 38, Mr. Smith provides the definition in the Act of “telecommunications service,” emphasizing the phrase “…the offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public… .”  Unfortunately, Mr. Smith’s discussion is incomplete, in that he fails to acknowledge the FCC’s own interpretation of what it means for a service to be offered “directly to the public.”  As I noted in my direct testimony on this issue, the FCC clarified this in the TRO, stating:

Common carrier services may be offered on a retail or wholesale basis because common carrier status turns not on who the carrier serves, but on how the carrier serves its customers, i.e., indifferently and to all potential users. . . .Carriers that offer residential local voice services do not generally make individualized decisions whether and on what terms to deal with their customers.  Likewise, although access services are wholesale offerings when sold to other carriers, they also are common carrier services when offered indifferently to all members of a particular class of customers.  (TRO ¶ 153)


Thus, it is not the case, as Mr. Smith argues, that offering wholesale services on a common carrier basis is contrary to or excluded from the definition of telecommunications service.  Mr. Smith’s argument, and SBC’s proposed definition of end user, fails on this count.



Mr. Smith’s testimony also cites to the FCC’s recent TRRO decision for the proposition “that carriers may not use UNEs and UNE combinations to provide wireless and long distance services.”  (Smith direct at 38.)  The actual wording used by the FCC is not quoted by Mr. Smith, and perhaps the reason for this is that it does not support SBC’s expansive interpretation.  What the FCC does in fact state is that its TRRO rules:

… prohibit the use of UNEs exclusively for the provision of telecommunications services in the mobile wireless and long distance markets, which we previously have found to be competitive.  (TRRO ¶ 5)


Given the term used by the FCC – i.e., “exclusively” -- SBC’s proposed end user definition reaches too far and is thus unsupportable. To paraphrase Mr. Smith’s testimony, the ICA resulting from this arbitration should contain provisions that track the FCC’s determinations and avoid restrictions on the use of UNEs that go beyond and are at odds with the rules of the FCC. 
Q.
How do you recommend that the Commission resolve this issue?

A.
For all the reasons discussed above, as well as all the reasons contained in my direct testimony on this issue, the Commission should reject SBC’s definition as overbroad and therefore inconsistent with the Act and the FCC’s rules.

Resale 1
Statement of Issue:  May MCIm resell to another Telecommunications carrier, services purchased from Appendix Resale?
Contract Provisions:  Appendix Resale, Section 1.3
Q.
Have you reviewed the testimony of SBC witness Smith on this issue?

A.
Yes.
Q.
What is your response to that testimony?

A.
Mr. Smith’s testimony fails to address the argument that SBC’s proposal constitutes an unreasonable or discriminatory condition or limitation on resale.  As I noted in my direct testimony, there is only one explicit restriction on resale that the FCC has articulated.  Thus, SBC’s blanket prohibition on MCI’s use of resold services is without basis.

Q.
How should the Commission resolve this dispute?

A.
The Commission should conclude, in keeping with applicable FCC rules, that MCI is not permitted to refuse to resell service obtained from SBC to other telecommunications carriers.  SBC proposed language should be rejected and the word “not” removed from Section 1.3 of the Resale Appendix.
ROW 1

Statement of Issue:  Should the Appendix contain a $5,000 penalty for unauthorized access to conduits?

Contract Provisions:  Appendix ROW, Section 6.11.e
Q.
Have you reviewed the testimony of SBC witness Atwal regarding rights-of-way?

A.
Yes.

Q.
Can you explain how Mr. Atwal’s testimony relates to the parties’ dispute on this issue?

A.
In his executive summary, Mr. Atwal observes that “SBC Missouri’s network is a finite and fixed resource that is shared with the CLEC community and SBC Missouri has an obligation to keep the network secure and safe.” Although I was unable to find any discussion in Mr. Atwal’s testimony specifically addressing this issue between SBC and MCI, the dispute does relate to his general observation regarding security.


I would observe that Mr. Atwal’s statement regarding SBC’s “obligation” to the security of its network applies with equal force to MCI’s “obligation” to the security of its network.


MCI takes matters of network security and Homeland Security very seriously and it takes a proactive role in these areas.  For example, MCI has been an active participant in the Network Reliability and Interoperability Council (“NRIC”) since its inception.  Originally dubbed the Network Reliability Council, the NRIC was first organized by the FCC in January of 1992 following a series of major outages impacting various local wireline networks.   MCI currently has representatives on each of the Focus Groups associated with the present NRIC (NRIC VII) (the Focus Groups cover Enhanced 911, Homeland Security, Network Best Practices, and Broadband (see www.nric.org)).



Additionally, MCI regularly participates in a number of National Security Telecommunications Advisory Council (“NSTAC”) task forces.  NSTAC, which was created by Executive Order in 1982, provides industry-based advice and expertise to the President on issues and problems related to implementing national security and emergency preparedness (“NS/EP”) communications policy.  NSTAC advises the President and Secretary of Homeland Security on a wide range of policy and technical issues affecting communications, information systems, information assurance and critical infrastructure protection.



MCI also has full-time staff at DHS’ National Coordination Center (“NCC”) to provide consistent and immediate responses to emergency and catastrophic situations for local, state, and/or federal crises.  NCC is DHS’ focal point for telecom issues, and coordinates industry-wide responses of telecommunications incidents during a crisis (see http://www.ncs.gov/ncc/).  The NCC process allows federal, state, or local officials to have a single point of contact within MCI for emergency assistance and emergency status information available on a 24x7 basis.  



Moreover, MCI proactively trains, prepares, and develops processes necessary to ensure that first responders and crisis coordinators have the tools they need to do their job.  For physical and cyber-crises, MCI has numerous processes in place to facilitate communication and coordination with first responders and crisis coordinators at the federal, state, and local level.  MCI also has established processes and procedures developed to work with law enforcement in response to a subpoena or court order on both standard and emergency basis.  These procedures include providing wiretap or CALEA data in response to a court order.  MCI has multiple contacts available on a 24 hour basis for disaster coordination and response and for law enforcement emergencies, including CALEA requests.
Q.
Given the above, how do you recommend that the Commission resolve this dispute?

A.
Clearly, SBC has no exclusive claim to an interest in preserving the integrity of the companies’ network facilities.  SBC’s proposed penalty is without basis and should not be imposed simply as a preventative measure and should therefore be rejected.
VI.
Conclusion

Q.
Does this conclude your rebuttal testimony?

A.
Yes, at this time.
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� 	Christensen Direct, pg. 26.  See also, Christensen Direct, pg. 35.


� 	Christensen Direct, pg. 35.  See also, Christensen Direct, pg. 37.


� 	Christensen Direct, pgs. 28-30., See, also, Christensen Direct, pgs. 36-37.  See, also, Silver Direct, pgs. 96-99.


� 	TRO, ¶ 579; 47 CFR 51.309(e); see also, UNE 16.


� 	For a detailed discussion of the FCC’s conclusion on this topic, see Price Direct, pg. 76, line 1 – pg. 77, line 15.


� 	Silver Direct, pg. 51, lines 16-17.


� 	Silver Direct, pg. 95, lines 5-7.  Mr. Silver also lists MCI Issue 14 on page 114, but does not address the MCI issue in his discussion.


� 	Silver Direct, pg. 108, see also Silver Direct, pg. 109, line 33.


� 	Silver Direct, pg. 118, lines 9-12.


� 	Price Direct, pg. 108, lines 4-23.


� 	Silver Direct, pg. 103, lines 7-10 and Silver Direct, pg. 104, lines 2-4 and line 18.


� 	Silver Direct, pg. 103, line 14 – pg. 104, line 1, referencing ¶¶ 655 and 662 of the TRO.


� 	TRO, ¶ 579.


� 	Silver Direct, pg. 104, lines 5-19.


� 	TRO Eratta, September 17, 2003, ¶ 27.


� 	For instance, it is unlikely that the FCC would bury its decision on an issue of this magnitude under such menial changes as adding a hyphen between the words one and third.  see, TRO Errata, ¶ 24.


� 	TRO, ¶ 584, n. 1804.


� 	Hatch Direct, pgs. 12 and 15.  See also, Smith Direct, pgs. 26 and 30.


� 	Hatch Direct, pg. 14.


� 	Price Direct, pg. 51, line 1 – pg. 52, line 9.


� 	Hath Direct, pg. 15.  See also, Hatch Direct, pgs. 3 and 12.


� 	Hatch Direct, pgs. 16-17.


� 	Hatch Direct, pgs. 13-14.


� 	Smith Direct, pg. 31.


� 	Price Direct, pg. 52, line 11 – pg. 53, line 2.


� 	TRO, ¶ 640.


� 	Mr. Smith’s testimony on page 31 regarding the “legal, policy and business reasons” for recovering RNM costs misses the point.  MCI is not arguing that SBC should not recover the costs to which it is entitled under FCC rules.  SBC simply ignores its obligation to demonstrate that the charges it is attempting to impose on CLECs for RNMS are not already recovered via the UNE rate.  Indeed, Mr. Smith’s direct testimony suggests that SBC has no intention of ever demonstrating that it is not double recovering its costs.


� 	Mr. Smith mentions that SBC proposed language that delineated those items for which SBC would charge RNMs, and the language was rejected.  Smith Direct at 32.  What SBC’s language essentially boils down to is an attempt to force CLECs to take SBC’s assertions regarding the costs included in TELRIC rates at face value – without an examination of any cost studies/support.  This is insufficient, since it has been MCI’s experience in many extensive reviews of SBC’s TELRIC cost studies that MCI’s and SBC’s opinion regarding the costs recovered by SBC’s TELRIC rates oftentimes differs.


� 	Smith Direct, pgs. 28-29 and Hatch Direct, pgs. 22-23.


� 	Silver Direct, pg. 4, lines 46-47.


� 	Chapman Direct, pg. 67, lines 9-14.


� 	Chapman Direct, pgs. 68-70.


� 	Chapman Direct, pg. 79.


� 	TRO, ¶ 233.


� 	Silver Direct, pg. 125.


� 	Silver Direct, pg. 44, lines 8-9.


� 	Silver Direct, pg. 116, lines 13-17.


� 	Price Direct, pg. 83, line 16 – pg. 84, line 6.


� 	Silver Direct, pg. 86, line 17.


� 	Silver Direct, pgs. 86-87.


� 	Silver Direct, pg. 86, lines 20-25.


� 	Silver Direct, pg. 87, line 24.


� 	Silver Direct, pg. 87, line 27.


� 	Silver Direct, pg. 88, line 2.


� 	Chapman Direct, pg. 11, lines 14-15 and pg. 12, line 1.


� 	Chapman Direct, pg. 11, lines 19-20.


� 	Chapman Direct, pg. 11, line 15.


� 	Quate Direct, pg. 10.


� 	Ms. Quate notes, “Historically, the SBC companies have experienced a great deal of confusion when CLEC customers unilaterally decided to order products and services from tariffs, even though they were also covered by Interconnection Agreement terms and conditions.” Quate Direct, pg. 10 (emphasis added)


� 	Ms. Quate testifies at pages 10-11 of her direct that when CLECs want to purchase from a tariff, the CLECs should be required to execute that change through the agreement to modify the CLEC-specific USOC codes in the ICA.


� 	Price Direct, pg. 69, line 18 – pg. 70, line 6.


� 	Price Direct, pg. 70, lines 4-6.


� 	Ms. Quate refers to this as the ability to “pick and choose,” see, Quate Direct, pg. 9.


� 	Smith Direct, pg. 43.


� 	Smith Direct, pg. 44.


� 	Pool Direct, pg. 10.


� 	Pool Direct, pgs.  5-6.


� 	Pool Direct, pg. 4, pg. 8, pg. 10 and pgs. 14-15 and Smith Direct, pgs. 44-49.


� 	Pool Direct, pg. 2, pg. 5 and pg. 9.


� 	Pool Direct, pg. 7.


� 	Pool Direct, pg. 7.


� 	e.g., “…the CLEC’s power metering proposals would likely result in SBC Missouri being unable to recover its costs for installing and provisioning power plants and making capacity available for use in the CLEC’s existing SBC Missouri power arrangements.”  Smith Direct, pg. 46, lines 15-17.  “…this proposed method of measuring and self-reporting does not adequately address cost recovery for a power plan that SBC Missouri has installed…” Smith Direct, pg. 47, lines 14-15.


� 	SBC Illinois I.C.C. Tariff 20, Part 23, Section 4, Sheet No. 33.


� 	SBC assesses a non-recurring charge of $272.47 for a Power Measurement Engineering Charge for existing non-measured collocation arrangements.


� 	SBC Illinois I.C.C. Tariff 20, Part 23, Section 4, Sheet No. 33.


� 	Ibid.


� 	See, Smith Direct, pg. 45, lines 7-10.  See also, Smith Direct, pg. 49, lines 7-8.


� 	Texas PUC Docket No. 27559 (consol.), Arbitration Award, September 15, 2003, pg. 10.


� 	See, Pool Direct, pgs. 15-16 and Smith Direct, pg. 50, referencing FCC Second Report and Order, In the Matter of Local Exchange Carriers’ Rates, Terms and Conditions for Expanded Interconnection Through Physical Collocation for Special Access and Switched Transport, CC Docket No. 93-162, FCC 97-208, ¶¶58-59, adopted June 9, 1997.


� 	Pool Direct, pg. 16 and Smith Direct, pg. 49.


� 	Smith Direct, pg. 49.


� 	� HYPERLINK "https://clec.sbc.com/clec_documents/unrestr/hb/13%20State/245/SBC%20Physical%20-%20Discontinuance%20of%20a%20Collocation%20Arrangement.pdf" ��https://clec.sbc.com/clec_documents/unrestr/hb/13%20State/245/SBC%20Physical%20-%20Discontinuance%20of%20a%20Collocation%20Arrangement.pdf� 


� 	Pool Direct, pgs. 16-19.


� 	Pool Direct, pgs. 16 and 18.


� 	Pool Direct, pgs. 18-19.


� 	SBC Texas Direct in Texas Docket 28821, Track 1, Bates Direct, pgs. 12 and 29, lines 2-4.


� 	Price Direct, pg. 66, line 27 – pg. 67, line 16.


� 	Smith Direct, pg. 4, lines 13-14.


� SBC’s statement of the issue is as follows.  a)  What is the proper routing, treatment and compensation for interexchange traffic that terminates on a Party’s circuit switch, including traffic routed or transported in whole or part using Internet Protocol? b)  Should the agreement include procedures for handling interexchange circuit-switched traffic that is delivered over Local Interconnection Trunk Groups so that the terminating party may receive proper compensation? and c) What  is the proper routing, treatment and compensation for traffic originated on customer premises equipment of the end user who originated and/or dialed a call in the Internet Protocol format and transmitted to the switch of a provider of voice communication applications or services when such switch utilizes Internet Protocol?


� SBC’s statement of the issue is:  “See SBC’s issue statement in Recip Comp 15.”


� SBC’s statement of the issue is:  If the ICA requires two-way trunking, should the current one-way architecture be grandfathered or should the parties be required to transition to two-way trunks?


�  47 C.F.R., § 51.305(e).


� SBC states the issue as follows: a) should MCIm be required to interconnect on SBC’s network? and b) should the Fiber Meet Design option selected be mutually agreeable to both Parties?  SBC cites to proposed language in Section 4.4.1, in addition to the sections cited by MCI.


�  SBC’s statement of the issue is “What are the appropriate rates for ISDN-BRI loops?”


�  SBC’s statement is “Should the DSL Capable Loops prices be included in the price list?”


�  SBC’s statement of the issue is “Should the price schedule include rates for any level of Entrance Facility?”


�  SBC’s statement of the issue is “Should the price schedule include prices for Standalone Multiplexing?”


�  For SBC’s statement of the issue, the line references are lines 817 – 873.


�  Coserv Ltd. Liability Corp. v. Southwestern Bell Telephone Co., 350 F.3d 482 (5th Cir. 2003)


�  SBC’s statement is:  Should MCIm be solely responsible for the facilities that carry OS/DA, 911, mass calling and Meet-Point trunk groups?


�  SBC’s statement is:  Should a non-section 251/252 service such as Leased Facilities be arbitrated in this section 251/252 proceeding?


� 	SBC Missouri: Should a non 251/252 facility such as 911 interconnection trunk groups be negotiated separately?


�  SBC issue statement:  Is it reasonable to assess a penalty to a CLEC for knowingly accessing SBC conduit system without authorization?
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