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INITIAL BRIEF OF STAFF

COMES NOW the Staff of the Missouri Public Service Commission and for its initial brief states:

INTRODUCTION


1.
Petitioners are Mid-Missouri Telephone Company (“Mid-Missouri”), Alma Telephone Company (“Alma”), Chariton Valley Telephone Corporation (“Chariton”), MoKan Dial, Inc. (“MoKan”), Choctaw Telephone Company (“Choctaw”), Northeast Missouri Rural Telephone Company (“Northeast”) and Modern Telecommunication Company (“Modern”) (collectively, MITG companies).  Petitioners are incumbent, small local exchange telecommunications companies (small LECs) as defined by Sections 386.020(22) and (30) RSMo 2000 and are Rural Telephone Companies as defined in 47 U.S.C. 153(37).  


2.
Respondents are comprised of Southwestern Bell Telephone Company (SWBT) and Sprint Missouri, Inc., (Sprint) two large local exchange telecommunications companies as defined by Section 386.020(20), and several commercial mobile radio service (wireless) carriers.   The Commercial Mobile Radio Service (“Wireless” or “CMRS”) carriers in this complaint are considered “telecommunications carriers” as defined in 47 U.S.C. 153(44).  Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, 11 FCC Rcd 15499 (1996) (Local Competition Order), p. 496, paragraph 1041.  

 
3.
Petitioners received information from SWBT described as minutes originating from the wireless respondents through SWBT and terminating in the small LECs exchanges.  Petitioners then brought this case before the Commission seeking payment of billings for minutes of use at access rates.


4.
The traffic in question originates with a CMRS customer and is transited through SWBT’s network to terminate in an MITG exchange.


5.
Three of the MITG companies, Alma, Choctaw and MoKan, have filed Wireless Termination Tariffs.  These tariffs were approved in the Case No. TT-2001-139 and were effective in February 17th of 2001 for Alma and Choctaw and February 19th of 2001 for MoKan.  In the Matter of Mark Twain Rural Telephone Company, Case No. TT-2001-139 (Report & Order, iss’d February 8, 2001).  The other four companies, Mid-Missouri, Chariton Valley, Northeast, and Modern have not filed Wireless Termination Tariffs.  

Executive Summary of Issues and Staff Position

1. For each Wireless Carrier Respondent named in the respective complaints, have each of the Petitioners with Wireless Termination Service Tariffs established that there are any amounts due and owing for traffic that was delivered after the effective date of any of the Wireless Termination Service Tariffs?

The MITG companies provided testimony that amounts are due and owing for traffic delivered after the effective date of Wireless Termination Service Tariffs.  

2. In the absence of a wireless termination service tariff or an interconnection agreement, can Petitioners charge access rates for intraMTA traffic originated by wireless carrier and transited by a transiting carrier for termination to the Petitioners’ respective networks?

No.  The Commission has precluded this in its previous decisions based upon its interpretation of the FCC First Report and Order.  p. 12-15.

3. For each Wireless Carrier Respondent named in the respective complaints, does the record support a finding that the traffic in dispute is intraMTA wireless traffic?

Answer on pages 21-23.  While the a study has not been completed, testimony was given that the majority of the traffic is likely mostly intraMTA and some may be interMTA.  

4. What compensation, if any, is due Petitioners without wireless termination service tariffs or an interconnection agreement for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Petitioners’ respective networks after the date of an order by the Commission in this case?

Staff recommends that the Commission order the MITG companies without wireless termination tariffs to file one and the rate would be determined in those proceedings (p. 25), otherwise Staff recommends the Commission allow the transport and switching elements be charged as contained in the current tariffs.

5. What compensation, if any, is due Petitioners without wireless termination service tariffs or an interconnection agreement for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Petitioners’ respective networks prior to the date of an order by the Commission in this case?

Staff recommends the rates given in answer to issue 12.  These rates are a combination of the transport and switching elements contained in the current rates.

6. For each Wireless Carrier Respondent named in the respective complaints, does the record support a finding that the traffic in dispute is interMTA traffic?

Answer on pages 21-23.  While the a study has not been completed, testimony was given that the majority of the traffic is likely mostly intraMTA and some may be interMTA.  

7. To the extent that the record supports a finding that any of the traffic in dispute is interMTA traffic for each Wireless Respondent, what amount is due under Petitioners’ applicable Intrastate Access Tariffs?

Answer on p. 23.  Each MITG company should receive its own applicable intrastate access tariff rates for interMTA traffic.

8. Is it appropriate to impose secondary liability on transiting carriers for the traffic in dispute?

No.  The originating carrier (CMRS provider) is responsible for payment of traffic in dispute.  p. 20-21. 

9. Does the record support a finding that Petitioners are barred from collecting compensation for traffic in dispute under the principles of estoppel, waiver, or any other affirmative defense pled by any of the Wireless Carrier Respondents?

No.  Answer discussed on p. 26.

10. Are Petitioners obligated to negotiate interconnection agreements with wireless carriers on an indirect basis that provide for reciprocal compensation for traffic exchanged between their respective networks through a transiting carrier?

Sections 251 and 252 of the Telecommunications Act of 1996 address the obligations for CMRS providers and Petitioners to negotiate.  Section 251(a) requires all telecommunications carrier to interconnect both directly and indirectly.  Section 251(b)(5) requires LECs to establish reciprocal compensation agreements.  While a rural LEC may impose its exemption under 251(f), that exemption only applies to Section 251(c), and the LEC still needs to meet sections (a) & (b).

11. What, if any, relevance do any of the terms and conditions of Southwestern Bell Telephone Company’s Wireless Interconnection Tariff (PSC Mo. No. 40) have in connection with the determination of any of the issues in this proceeding?

SWBT’s Wireless Carrier Interconnection Service Tariff states that “wireless carriers shall not send calls to SWBT that terminate in an Other Telecommunications Carriers’ network unless the wireless carrier has entered into an agreement to directly compensate that carrier for the termination of such traffic.”  (P.S.C. Mo. No. 40, Sheet 16.02, Section 6.9).  An Interconnection Agreement (IA) between the CMRS provider and SWBT bypasses or overrules the prohibition against wireless carriers sending calls to SWBT that terminates in “Other Telecommunications Carriers” networks.  However, no wireless carrier that is a party to this case has established an IA with MITG companies for compensation.

12. Who is responsible to pay compensation due, if any, to the Petitioners for intraMTA traffic terminated prior to the effective date of a Petitioner's Wireless Termination Tariff?

As discussed on p. 17, the CMRS providers are responsible to the Petitioners (MITG companies) for intraMTA traffic terminated prior to the effective date of Wireless Termination Tariffs.  Staff recommends that intraMTA wireless originated traffic receive compensation for intraMTA traffic terminated prior to the effective date of Wireless Termination Tariffs as follows: 

Mid-Missouri
$.0548

Chariton
$.0371

Northeast
$.0456

Modern
$.0464

Alma

$.0408

Choctaw
$.0306

MoKan
$.0383

13. Should SWBT block uncompensated wireless traffic for which it serves as a transiting carrier?

As discussed on p. 25, SWBT should block uncompensated wireless traffic when it serves as a transiting carrier only if the IA’s between the CMRS provider and SWBT permit it, or as ordered by this Commission.

Jurisdiction


The Missouri Public Service Commission in this case in its February 14, 2002 Order Regarding Subject Matter Jurisdiction found as follows:  A complaint may be brought before this Commission by “any corporation or person,” including regulated utilities, against “any corporation, person, or public utility.”  The language is very broad and is clearly intended to extend to entities not subject to Commission regulation.  As long as at least one party, whether a petitioner or a respondent, is a public utility, the Commission has jurisdiction under the law.  Thus, for example, the Commission has jurisdiction over disputes between public utilities and their customers and often hears such cases.  According to the complaints filed in these cases, the respondents are all customers of the petitioners in that they originate or transport traffic intended for termination on the petitioners’ networks, to petitioners’ subscribers.  The Commission explained in its Order that it does not have authority to order money to a complainant, but can decide issues concerning the nature of services and rates rendered by Missouri utilities.  

CASE HISTORY


After the passage of the 1996 Act the FCC released its First Report and Order, which is also referred to as the Local Competition Order.  Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, 11 FCC Rcd 15499 (1996) (Local Competition Order).  In its order the FCC found the wireless companies to be telecommunications carriers and ordered that the local calling area of a CMRS provider would be a Major Trading Area.  Id. at p. 496, paragraphs 1036 & 1041.  The FCC found that “traffic to or from a CMRS network that originates or terminates within the same MTA is subject to transport and termination rates under section 251(b)(5), rather than interstate and intrastate access charges.” Id. at p.494-5, paragraph 1036.  The FCC also found that “the reciprocal compensation provision of section 251(b)(5) for transport and termination of traffic do not apply to the transport or termination of interstate or intrastate interexchange traffic.” Id. at p. 493, paragraph 1034.  Also, the FCC found that while a CMRS provider is a telecommunications provider, it is not a Local Exchange Carrier, meaning it has the obligations under 251(a) of the Act, but not 251(b) or (c).  Id. at p. 478 & 479, paragraph 1011 & 1012.  The FCC commented that a CMRS provider could request interconnection with an incumbent local exchange carrier under 251(c)(2).  Id. at p. 477, paragraph 1009 and the discussion that follows.


The First Report and Order’s discussion of reciprocal compensation is as follows:

1027. Section 251(b)(5) provides that all LECs, including incumbent LECs, have the duty to "establish reciprocal compensation arrangements for the transport and termination of telecommunications."  Section 252(d)(2) states that, for the purpose of compliance by an incumbent   LEC with section 251(b)(5), a state commission shall not consider the terms and conditions for reciprocal compensation to be just and reasonable unless such terms and conditions both: (1) provide for the "mutual and reciprocal recovery by each carrier of costs associated with the transport and termination on each carrier's network facilities of calls that originate on the network facilities of the other carrier," and (2) "determine such costs on the basis of a reasonable approximation of the additional costs of terminating such calls." That subsection further provides that the foregoing language shall not be construed "to preclude arrangements that afford the mutual recovery of costs through the offsetting of reciprocal obligations, including arrangements that waive mutual recovery (such as bill and keep arrangements)," or to authorize the Commission or any state to "engage in any rate regulation proceeding to establish with particularity the additional costs of transporting or terminating calls, or require carriers to maintain records with respect to the additional costs of such calls." The legislative history indicates that "mutual and reciprocal recovery of costs . . . may include a range of compensation schemes, such as in-kind exchange of traffic without cash payment (known as bill-and-keep arrangements)."  Id. at p. 488, paragraph 1027.

The First Report and Order described the use of access charges and reciprocal compensation agreements as follows:

Access charges were developed to address a situation in which three carriers—typically, the originating LEC, the IXC, and the terminating LEC—collaborate to complete a long-distance call.  As a general matter, in the access charge regime, the long-distance caller pays long-distance charges to the IXC, and the IXC must pay both LECs for originating and terminating access service.  By contrast, reciprocal compensation for transport and termination of calls is intended for a situation in which two carriers collaborate to complete a local call.  In this case, the local caller pays charges to the originating carrier, and the originating carrier must compensate the terminating carrier for completing the call. [Emphasis added]  Id. at p. 493, paragraph 1034.

In Case No. TT-97-524, the Missouri Public Service Commission found “that federal law does not prohibit SWBT from realigning its relationship with wireless carriers to provide only a transport function, and that such a realignment should be permitted.”  In the Matter of Southwestern Bell Telephone Company, Case No. TT-97-524 (Report & Order, iss’d December 23, 1997).  In the “historical background of the dispute” section of the order in Case No. TT-2001-139, In the Matter of Mark Twain Rural Telephone Company, the Commission states that in the past, SWBT had provided an “end-to-end” service and the Commission held that SWBT owed access charges to the LEC in whose exchange the call was terminated.  To relieve itself of this burden, SWBT became a transiting carrier and in essence now dropped the call off at the doorstep of the LEC instead of paying to take the call to the end consumer.  From the LEC perspective, the function that SWBT is providing by transiting the traffic is much the same as under the “end-to-end” service, as the calls are still coming in from SWBT networks.  SWBT would charge a lesser rate for this new service and that it would not transit this traffic unless the CMRS provider had an interconnection agreement with the terminating LEC.  See, TT-97-524, Report and Order, 7 Mo. P.S.C. 3d, p. 48-49.  

To combat this new arrangement the LECs attempted to revise their access tariffs to apply access rates to all traffic coming into their exchange and broadened their language to apply to the SWBT transiting traffic.  The Commission denied these tariffs as imposing access rates on CMRS local traffic.  In the Matter of Alma Telephone Company, Case No. TT-99-428 (Report & Order, iss’d January 27, 2000).  The Alma tariff specifically addressed a call that would originate from a CMRS provider, transits SWBT’s network and terminates in the Alma exchange.

In Mark Twain, the order discusses the fact that SWBT continues to transit traffic in the absence of interconnection agreements.   The Commission denied a tariff revision to apply access rates to CMRS originated traffic in Alma, the Commission allowed a termination tariff for traffic sensitive elements of the switching and transport with a $0.02 adder to contribute for the costs of the local loop.  In the case, the Commission reviewed forward looking cost data that was generally higher than the rates proposed in the wireless termination tariffs requested.  The wireless termination tariffs applied only to intraMTA wireless to wireline traffic that is transited by an intervening LEC.  See, TT-2001-139 Order, p. 19.  Both the Mark Twain and Alma decisions are currently on appeal. 

ARGUMENT

In a recent declaratory ruling the FCC discussed the ways a carrier may impose a charge upon another carrier pursuant to (1) Commission Rule, (2) Tariff, or (3) Contract.  In the Matter of Petitions of Sprint PCS and AT&T Corp. For Declaratory Ruling Regarding CMRS Access Charges, WT Docket No. 01-316 (2002).

Commission Rule & Authority – The FCC rules address termination and define it as “termination is the switching of local telecommunications traffic at the terminating carrier's end office switch, or equivalent facility, and delivery of such traffic to the called party's premises.” Sec. 51.701.  [Emphasis added].  The Missouri Public Service Commission considered several wireless termination tariffs in the Mark Twain case.  In the Matter of Mark Twain Rural Telephone Company, Case No. TT-2001-139 (Report & Order, iss’d February 8, 2001).  The Commission addressed the tariffs in question, not under the interconnection and agreement sections of the Act, but under the Commission authority in setting just and reasonable rates for Missouri utilities under its jurisdiction in sections 386 and 392 RSMo 2000.  In Mark Twain, the Commission was presented forward-looking cost data that was in excess of the termination rates proposed by the LECs.  The Commission adopted the termination rates, which consisted of the switching and transport costs and a $0.02 adder for use of the local loop.  See, TT-2001-139 Order, p. 22.

In Mark Twain, the CMRS providers argued that a reciprocal compensation arrangement under 252(b)(5) and the termination pricing standards under 252(d)(2) should control.  While Mark Twain was not decided using the Act, it is interesting that the federal rules call for state commission determination of termination charges for arbitrated interconnection agreements.  47 CFR Sec. 51.705.  The state commission can set termination charges on forward-looking costs, a default rate, or bill and keep.  Sec. 51.705.  While reciprocal compensation is a mechanism the state commission can use for termination charges, the state commission is to allow for the charging of “additional costs,” which include the traffic sensitive elements of access and do not include charges for the local loop.  See paragraph 1057 of the First Report and Order.  It seems likely that the Staff’s rationale of charges for termination in this case would be sufficient even under an arbitrated interconnection review in the Act.  

The Missouri Public Service Commission is given authority over all telecommunications facilities, services and companies operating within this state.  Section 386.250(2) RSMo 2000.  The Commission is also given the ability to, after hearing, examine the rates, charges and practices of telecommunications companies.  Section 392.240.1 RSMo 2000.  The utilities before the Commission have a right to fair and reasonable return on their investment.  State ex. rel. Missouri Public Service Co. v. Fraas, 627 S.W.2d 882 (Mo. App., W.D. 1981).  

Tariff – The question of what MITG’s current access tariff allows them to charge brings about three possibilities.  First, the tariff allows access and only access to be charged.  Second, that the tariff can be read to allow certain traffic sensitive elements to be charged for termination.  And lastly, that the tariff does not address termination in this instance and the proper charge, if any, must be found elsewhere.


It is the MITG’s contention that their tariffs allow access for termination of calls through a transiting carrier as the transiting carrier is considered an IXC.  Mr. Jones upon cross-examination stated that SWBT is acting as an IXC when delivering traffic to the Mid-Mo exchange.  p. 267 lines 10-25, transcript v. 4.  Mr. Jones defends his contention that SWBT acts as an IXC by pointing to the Oregon Farmer’s Mutual Telephone Company PSC Missouri No. 6 tariff, which Mid-Mo joined in.  p. 268 lines 1-13, transcript v. 4.  Mr. Jones attached the relevant portion of this tariff to his surrebuttal testimony.  The tariff defines IXC customers as providing “intrastate telecommunications service for its own use or for the use of its End Users.”  The tariff includes Primary Toll Carriers in this definition.  The effective date of the Oregon Farmers tariff was May 1, 1993.  Again, looking to the case history, the Commission allowed LECs to charge access to SWBT when it operated as an “end-to-end” provider.  However, now that SWBT acts as a transiting carrier, the tariff’s all-inclusive definition of an IXC cannot stand against the Commission’s decision in Alma.  In Alma, the Commission found that the traffic originated by a CMRS provider and transiting intraMTA by SWBT is a local call.  As it is clear that if traffic is transported by an IXC, either intraMTA or interMTA, that access applies, the Commission did not find in Alma that SWBT acts as an IXC when delivering this traffic.  The MITG Companies’ reliance on the Oregon Farmers’ tariff is further disturbed by the fact that Oregon Farmers Mutual Telephone Company filed a wireless termination tariff that was approved by the Commission in Mark Twain.  If Oregon Farmers had thought it had been able to use its own tariff definition to apply the more lucrative access charges to SWBT it would likely not have filed a wireless termination tariff.


The MITG companies use the reliance on the Oregon Farmers definition to charge SWBT access for delivering traffic.  The problem with the MITG companies’ treatment of applying access to a transiting carrier is that this issue has already been addressed and resolved by this Commission in the Alma case.  There, Alma tried to provide a tariff that applied to traffic from a CMRS provider, transited over SWBT networks and terminated in Alma’s exchange.  The Commission rejected the tariff and stated that the Commission considered traffic that was originated by CMRS and terminated in the same MTA as local traffic regardless of the number of carriers involved.  

As further explanation and in support of the Commission findings in Alma:  Alma argued that the FCC in its First Report and Order created a simplistic rule that if two carriers were involved in the transport of the traffic it was reciprocal compensation and that if three or more carriers were involved it was access.  The Missouri Public Service Commission correctly rejected this argument and looked to the jurisdictional nature of the carriers.  The FCC has found that intraMTA traffic is a local call for a CMRS provider and as such access does not apply unless that traffic is carried by an IXC.  The entry of the IXC involves a third “end-to-end” type provider as the IXC typically pays for the traffic from origination through termination.  As such it would be appropriate for the IXC to pay for the use of the facilities of the originating and terminating carrier.  The FCC has recently initiated a docket titled Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking.  

Existing intercarrier compensation rules may be categorized as follows:  access charge rules, which govern the payments that interexchange carriers (“IXCs”) and CMRS carriers make to LECs to originate and terminate long-distance calls; and reciprocal compensation rules, which govern the compensation between telecommunications carriers for the transport and termination of local traffic.   

Id. at Paragraph 6.

While the FCC admits this is an oversimplification of the rules, the point is that the FCC is concerned with the local as opposed to non-local calls and the jurisdictional nature of the carrier.  The Developing a Unified Intercarrier Compensation Regime Notice of Proposed Rulemaking described when a CMRS provider would pay access as follows:
The access charge rules can be further broken down into interstate access charge rules that are set by this Commission, and intrastate access charge rules that are set by state public utility commissions.  Both the interstate and intrastate access charge rules establish charges that IXCs must pay to LECs when the LEC originates or terminates a call for an IXC, or transports a call to, or from, the IXC’s point of presence (“POP”).  CMRS carriers also pay access charges to LECs for CMRS-to-LEC traffic that is not considered local and hence not covered by the reciprocal compensation rules.  Other customers carrying traffic to or from points within an exchange area to points outside the exchange area may also pay access charges to the LEC.   

Id. at Paragraph 7. 

In the MITG companies’ favor, the FCC Notice of Proposed Rulemaking speaks of requiring a CMRS to compensate the called party’s carrier to terminate the call.  However, the FCC also speaks of Bill and Keep arrangements, which will be discussed briefly now and in more depth later in this brief.  

The state commission can determine a bill and keep arrangement, see paragraph 9 of the FCC Notice of Proposed Rulemaking.  

Existing access charge rules and the majority of existing reciprocal compensation agreements require the calling party’s carrier, whether LEC, IXC or CMRS, to compensate the called party’s carrier for terminating the call.  Hence, these interconnection regimes may be referred to as “calling-party’s-network-pays” (or “CPNP”).  Such CPNP arrangements, where the calling party’s network pays to terminate a call, are clearly the dominant form of interconnection regulation in the United States and abroad.  An alternative to such CPNP arrangements, however, is a “bill-and-keep” arrangement.  Because there are no termination charges under a bill-and-keep arrangement, each carrier is required to recover the costs of termination (and origination) from its own end-user customers.  As previously noted, under the Commission’s rules, state PUCs may impose bill-and-keep arrangements on interconnection agreements involving an ILEC, provided that the traffic between the carriers is relatively balanced and neither carrier has rebutted the presumption of symmetrical rates.

If the Commission were to allow access rates to apply, it would go against the FCC First Report and Order, but would also throw into question the approved wireless termination tariffs.  It is possible that if access were allowed for this traffic that the companies with wireless termination tariffs would attempt to discard them and charge access.  This possibility is made evident as the record in this case reflects that at least one company, with an approved wireless termination tariff is still attempting to bill for this traffic at access rates.  (Transcript, p. 799, lines 9-18).  Also, the wireless termination tariffs that were approved in Mark Twain have a similar section, which provides that the wireless termination tariff can be withdrawn if Alma is overturned.

In summary, as the Commission has provided that SWBT acts as a transiting carrier and that intraMTA calls from CMRS providers transited by SWBT are local calls, the charge of access rates is inappropriate for this traffic.

As the FCC and the parties before the Commission in this case do not argue that the MITG companies should not be paid for terminating the traffic in question, can the Commission find a rate currently existing in the tariffs of the MITG companies?  Staff recommends that the current rates for Transport and Switching should be charged for the traffic being terminated to the MITG exchanges.  Scheperle Rebuttal, Ex. 12, p. 14, lines 1-22.  The MITG companies have set a hurdle for Staff as they argue that their current tariffs do not allow for indirect interconnection through a transiting carrier.  But, as was previously shown above, the MITG companies’ reliance on the Oregon Farmers’ Tariff IXC definition is misplaced.  The MITG companies do not have a specific rate section for termination of CMRS originated traffic that was sent through a transiting carriers network as was provided in the wireless termination tariffs approved in Mark Twain.  The MITG companies have a existing rate elements for all carriers for transport and switching.  These traffic sensitive elements are encouraged to be considered even in the reciprocal compensation rules of the FCC.  First Report and Order, at p. 505, paragraph 1057.  The forbearance of the local loop charge is suggested by the FCC in its First Report and Order, Id. at paragraph 1057:

We find that, once a call has been delivered to the incumbent LEC end office serving the called party, the "additional cost" to the LEC of terminating a call that originates on a competing carrier's network primarily consists of the traffic-sensitive component of local switching. The network elements involved with the termination of traffic include the end-office switch and local loop. The costs of local loops and line ports associated with local switches do not vary in proportion to the number of calls terminated over these facilities. We conclude that such non-traffic sensitive costs should not be considered "additional costs" when a LEC terminates a call that originated on the network of a competing carrier.


Questions of retroactive ratemaking were raised in the hearing by various parties.  The Commission should not find retroactive ratemaking where the rates suggested currently reside in the approved tariffs of the companies in question.  It is true that the Staff’s suggestion of not including the local loop charge effectively moves that charge to zero, (transcript p. 1135, lines 1‑3), but this was done not by this Commission, but by order of the FCC in its First Report and Order that access rates are inappropriate charges for CMRS local traffic, which was adopted August 1, 1996.  Missouri contract law holds that were a provision of a contract is held invalid or void, such as the removal of the local loop charge, the remaining provisions of the contract may continue in full force and effect.  McKnight v. Midwest Eye Institute of Kansas City, Inc., 799 S.W.2d 909 (Mo. App. W.D. 1990).  The effect of the contract may come down to the parties’ intentions.  Rexite Casting Co. v. Midwest Mower Corp., 267 S.W.2d 327 (Mo. App. 1954).  It seems clear that the MITG companies intended to be paid for terminating traffic.  It also is clear that the CMRS providers intended to provide some payment mechanism to allow the MITG companies to recoup for terminating traffic, the CMRS providers simply argue that the mechanism is Bill and Keep.  This Commission should find that while the ability of the MITG companies to charge access has been invalidated by the FCC First Report and Order, their ability to charge for transport and switching remains in effect.


The next possible concern is that of single-issue ratemaking.  The Commission is prohibited from single-issue ratemaking.  State ex rel. Utility Consumers Council of Missouri, Inc. v. Public Service Comm'n, 585 S.W.2d 41, 56‑58 (Mo. banc 1979).   However, the rates proposed by Staff have previously been approved and the traffic at issue has already been transmitted.  The current issue in front of the Commission is not a proposed tariff change, but a complaint to enforce existing rates.  Again, the removal of the local loop charge should be seen as a result of the FCC disallowance of access rates for CMRS originated local traffic, not as a ratemaking by this Commission.


Staff recommends that CMRS providers pay Mid-Missouri ($.0548), Chariton ($.0371), Northeast ($.0456), Modern ($.0464), Alma ($.0408), Choctaw ($.0306), and MoKan ($.0383) per minute of use for intraMTA traffic not carried by an IXC based on a traffic study prior to the effective date of establishment of a Wireless Termination Tariff.  These rates are a combination of the transport and switching elements contained in the current rates.

This Commission should hold that the current MITG company tariffed rates for transport and switching are applicable to the traffic in question and are due and owing.

If the Commission finds that there is not a rate in the existing tariffs of the MITG companies, then the Commission may look for an agreement/contract between the parties.  The CMRS providers have argued that a de facto Bill and Keep arrangement exists.  The witness for the CMRS providers admitted that the de facto Bill and Keep was a creation of the CMRS providers in their interpretation of section 51.705 of the FCC rules.  The CMRS providers basically checked off each of the possible costing mechanisms for developing termination charges under the rule and found that the only one left was Bill and Keep.  See the cross-examination of Brown, p. 1041, lines 2 through 7, v. 7.  The CMRS providers’ contention that the Commission may only allow those costs for termination contemplated by the Act or the FCC rules must fail as the Commission has previously held that these sections and rules only apply to arbitrated interconnections.  There is no interconnection agreement before the Commission in this case.  The FCC dockets for the First Report and Order and the developing docket do not discuss a de facto Bill and Keep arrangement or hint at its existence.    Further, upon circuit court review of the Mark Twain Report & Order, Judge Brown found that a Bill and Keep arrangement did not exist between the parties.  See Cole County Circuit Court Case Nos. 01CV323740, 01CV323803, 01CV323804, and 01CV323815, Findings of Fact, Conclusions of Law, and Judgment, issued November 26, 2001, p. 11.  As there is little or no factual difference as to the conduct of the parties between the facts in the Mark Twain case and the facts before this Commission today, the Commission should again find that no Bill and Keep arrangement, de facto or otherwise, exists between the parties.

A second argument is that the Commission should find the existence of a de facto Bill and Keep agreement because of the bad faith actions of the MITG companies in negotiations.  In general the negotiations of the MITG companies and CMRS providers can be summarized as follows:  The CMRS providers contacted the MITG companies to discuss the possibility of negotiating.  The MITG companies replied they wanted direct connection and brought up the possibility of a rural exemption to the duties of interconnecting.  The CMRS providers dropped the issue.  The problem as Staff sees it is that neither party had a strong interest in negotiating.  The MITG companies wanted to charge access and were billing for traffic at those rates.  The CMRS providers considered there to be a de facto Bill and Keep arrangement, and were uninterested in costly direct connections and did not want to go through arbitration with the possibility that a rural exemption would apply.  The MITG companies are without power under the Act to force the CMRS provider to negotiate and interconnect.  47 USC 251(b) & (c).  Also, the CMRS providers do not have to establish reciprocal compensation arrangements, as they are not a LEC and, therefore, do not have that duty under section 251(b)(5) of the Act.  The MITG companies, however, do have a duty to establish reciprocal compensation arrangements under the Act and the Commission may find that the MITG companies have failed in this duty.  However, under the SWBT tariff and interconnection agreements with the CMRS providers, the CMRS providers were obligated to reach interconnection agreements with the LEC before sending the traffic.  In the Matter of Southwestern Bell Telephone, 7 Mo. P.S.C. 3d, at p. 51.  Even without such an agreement, the CMRS providers kept sending traffic,  See, Mark Twain, Report & Order, p. 16, and this traffic is the subject of this case.  

The CMRS providers do have the power under the Act to force the MITG companies into possible negotiation and arbitration for interconnection.  47 USC 251(a), (b) & (c).  The MITG companies may hold up a rural exemption, as opposed to negotiating, but the continued enforcement and extent of that exemption is the purview of this Commission.  47 USC Section 251(f)(1)(A).  The CMRS providers could have pushed for an arbitrated interconnection agreement under the Act and possibly this Commission could have considered the appropriate rate for termination long ago.  The Commission can readily find that neither party has done all it could do to further a decision this matter.

The Commission should find that a Bill and Keep arrangement did not exist between the parties and decline to find a de facto Bill and Keep arrangement.  However, as in the Declaratory ruling provided by the FCC, the Commission can leave the determination of what contract may have existed between the parties to a civil court.  As this Commission cannot order the payment of any amount, the parties may find themselves before a civil court for collection.  The FCC in the Declaratory Judgment found that while Sprint PCS could charge access to an IXC, but that the IXC was not under an obligation to pay for the charge absent a contractual obligation to do so.  If the tariff is considered the contract between the parties, and following the FCC’s logic, if the Commission finds that the MITG company tariffs do not provide any rates for termination of the traffic in question then either the MITG companies cannot collect or another court must find some contractual obligation between the parties.

Should SWBT be secondarily liable for this traffic?  No.  The originating carrier (here the CMRS provider) is responsible for payment of the traffic in dispute.  The Commission appears to have previously declared SWBT will be secondarily liable.  In the Report and Order in Case No. TT-97-524, the Commission stated, “. . . similarly, if SWBT knows it will be secondarily liable to the third-party LECs, it will have an incentive to enforce the provisions of its tariff and its interconnection agreements, which require wireless carrier to enter into agreements with third-party LECs.”  Id. at p. 21.  This Commission statement suggests SWBT will be liable if a wireless provider fails to adequately compensate MITG for terminating wireless originated traffic.  However, in Mark Twain, the Commission approved twenty-nine wireless termination tariffs and there is nothing in those tariffs suggesting SWBT should be liable for traffic transited.  In fact, the tariffs contemplate traffic blocking by SWBT.  The Commission recognized that an intervening LEC, generally SWBT, must assist the small incumbent LEC in blocking the traffic of a defaulting CMRS provider if the small LEC is unable to discontinue service at its own office.  The Commission also stated “. . . the requesting small LEC must pay SWBT the cost of blocking the traffic. . . ”  Id. at 43.  For these reasons SWBT should not be held liable for the traffic.

Should traffic studies be done and who should conduct them?  The First Report and Order discussed the difficulties in providing traffic studies as follows.  It is interesting that the First Report and Order contemplates that the small LECs would also measure the traffic.

1044. CMRS customers may travel from location to location during the course of a single call, which could make it difficult to determine the applicable transport and termination rate or access charge. We recognize that, using current technology, it may be difficult for CMRS providers to determine, in real time, which cell site a mobile customer is connected to, let alone the customer's specific geographic location. This could complicate the computation of traffic flows and the applicability of transport and termination rates, given that in certain cases, the geographic locations of the calling party and the called party determine whether a particular call should be compensated under transport and termination rates established by one state or another, or under interstate or intrastate access charges. We conclude, however, that it is not necessary for incumbent LECs and CMRS providers to be able to ascertain geographic locations when determining the rating for any particular call at the moment the call is connected.  We conclude that parties may calculate overall compensation amounts by extrapolating from traffic studies and samples. For administrative convenience, the location of the initial cell site when a call begins shall be used as the determinant of the geographic location of the mobile customer. As an alternative, LECs and CMRS providers can use the point of interconnection between the two carriers at the beginning of the call to determine the location of the mobile caller or called party.

1045. As discussed above, pursuant to section 251(b)(5) of the Act, all local exchange carriers, including small incumbent LECs and small entities offering competitive local exchange services, have a duty to establish reciprocal compensation arrangements for the transport and termination of local exchange service. CMRS providers, including small entities, and LECs, including small incumbent LECs and small entity competitive LECs, will receive reciprocal compensation for terminating certain traffic that originates on the networks of other carriers, and will pay such compensation for certain traffic that they transmit and terminate to other carriers. We believe that these arrangements should benefit all carriers, including small incumbent LECs and small entities, because it will facilitate competitive entry into new markets while ensuring reasonable compensation for the additional costs incurred in terminating traffic that originates on other carriers' networks. We also recognize that, to implement transport and termination pursuant to section 251(b)(5), carriers, including small incumbent LECs and small entities, may be required to measure the exchange of traffic, but we believe that the cost of such measurement to these carriers is likely to be substantially outweighed by the benefits of these arrangements.  

First Report and Order, p. 497 & 498, paragraphs 1044 & 1045.

However, SWBT agreed, in its transiting tariff case TT-97-524, that it would provide reports that enabled the LECs to bill for the traffic in question.  Testimony was given in this case that the CTUSR reports given by SWBT did not provide enough information to properly bill the traffic.  Transcript, p. 585, lines 1-5.  The CMRS providers have agreed to provide studies in their interconnection agreements with SWBT.  There was testimony in the hearing that either these studies were never done or are not of the detail to be useful here.  Cross-examination of Witness Tedesco, p. 788, lines 12-20.  However, at least one witness gave an example of overlaying service area maps and coming up with an intra-interMTA factor.  Cross-examination of Witness Clampitt, p. 1075 & 1076.  Staff agrees that this is a reasonable method of creating a factor.  The Commission should not order a call-by-call detail of the traffic and the First Report and Order paragraphs above contemplate using a sampling or other method.  A random sampling technique may be imposed, but as of yet the parties have not reached agreement as to what is meant by a traffic study.  Initially, Staff witness Scheperle recommended that, absent a study, that the Commission find all the traffic to be interMTA, meaning that access applied.  See Scheperle Rebuttal, p. 16, lines 19-21.  This was also argued for by the MITG companies. Transcript, p. 145, lines 5-23.  The parties simply did not have and still do not have a study.  In the hearing testimony was given that it is likely that some of the traffic in question in interMTA and that some of it is intraMTA.  Testimony was also given that it is likely that most of the traffic is intraMTA.  Cross-examination of Stowell, p. 585, lines 3-11.  With this testimony the parties at least have some idea as to the make up of the traffic and it may be inappropriate for the Commission to find that all the traffic is interMTA.  The discussion of the make up of the traffic in question further dilutes the argument of the CMRS providers that a Bill and Keep arrangement existed as the MITG companies can rightfully request access charges for interMTA traffic even if transited by SWBT.  The Commission should find that the tariffed rates for the transport and switching of the MITG companies are in effect for the intraMTA traffic and the rates in effect for interMTA traffic are the transport, switching and local loop rates for access.  Scheperle Rebuttal, Ex. 12, p. 14 lines 1 through 22.

The Commission should order that the CMRS providers conduct traffic studies as they have previously agreed to them, with the help of the MITG companies as contemplated by the FCC.  An overlay and creation of a factor seems to be a timely, cost effective analysis.  If the parties cannot agree on a method or factor they may have to come before the Commission again.  The Commission has authority to review the practices of telecommunications carriers that affect rates, as well as reviewing the books and records of the carrier.  Sections 392.2401.1 and 392.210 RSMo 2000.  The Commission could, after hearing, set the factor.

Finally, the parties were asked to address three questions in their respective briefs.  Those questions and Staff’s answer are as follows:

Can this Commission order negotiations between telecommunications carriers?  No, this Commission cannot order negotiations between telecommunications carriers.  Section 252(a)(1) addresses voluntary negotiations.  The Act does not contemplate involuntary negotiations.  If a party is unable to draw another to the bargaining table, the Act provides for a compulsory arbitration.  Under state law, section 386.410 provides that the Commission can adopt rules of procedure.  The Commission has adopted 4 CSR 240-2.125 Procedures for Alternative Dispute Resolution.  While the Commission rule allows for ordered mediation, it does not call for ordered negotiation.  Negotiation occurs only when the parties agree to it.   

Can the Commission order companies to have interconnection agreements?  The Commission has already approved the requirement that the wireless companies have an interconnection agreement before sending traffic to the MITG companies by approving the SWBT tariffs in Case No. TT-97-524.  The legality of the order was or should have been argued in the previous case and if not, the parties should be bound by the Commission decision as law of the case.  The parties are under an obligation in the 1996 Act to interconnect, Section 251 (a)(1), and to further interconnection by negotiating in good faith.  Section 252 (c)(1).  Section 252 (a)(5).  

Can the Commission unilaterally modify tariffs?  The Commission is given authority to accept, suspend and reject tariffs.  Section 392.230.3. While modification is not explicitly authorized, it would be expected that the Commission while rejecting would give its reasoning and what modification may lead to acceptance. The Commission does have the authority, however, to determine and set just and reasonable rates, Section 392.240.1.  When these sections are read together, it is reasonable that the Commission can unilaterally modify tariffs, whether pending or in effect, given its opinion as to what the just and reasonable rate for a service is after a hearing. 

Staff would like to address a few more questions.  

Can this Commission order a party to file a tariff?  The Missouri law provides that for every service rendered by a carrier that there will be a tariffed rate established.  Section 392.220.1 RSMo 2000.  If the carrier is offering a service and does not have a rate, the Commission, by ordering the carrier to file a tariff, would be enforcing the statute.  If the carrier refused, it would be violating Missouri law and be subject to same penalties as if it had broken a Commission Order.  Section 386.570 RSMo 2000.  Also, the Commission is given the ability, after hearing to provide a rate prospectively.  Section 392.240.1 RSMo 2000.  The ordering of the MITG companies to file a wireless termination tariff would be to their benefit as well as to the benefit of the other parties to this case.  While Staff recommends excluding the local loop charge for the traffic in question, a carrier through a wireless termination tariff filing may request the $0.02 adder that was approved for previous tariffs.  The filing of a wireless termination by all the MITG companies would also satisfy many of the questions and problems that arise from continuing to attempt to collect access on CMRS originated traffic that is transited by SWBT as this traffic would be charged under the new tariff.

Should SWBT block uncompensated wireless traffic for which it serves as a transiting carrier?  The Commission in Mark Twain has found that SWBT may block uncompensated traffic and has ordered SWBT to do so in Case No. TC-2001-20.  SWBT should block uncompensated wireless traffic when it serves as a transiting carrier only if the IA’s between the CMRS provider and SWBT permit it, or as ordered by this Commission.

Does the Record Support a finding that Petitioners are barred from collecting compensation for traffic in dispute under the principles of estoppel, waiver, or any other affirmative defenses pled by any of the Wireless Carrier Respondents?  The Commission should not find that the Petitioners are barred from collecting compensation for traffic in dispute under the principles of estoppel, waiver, or any other affirmative defense.  
Both waiver and estoppel are affirmative defenses in ordinary civil actions. Mo.R.C.P. 55.08.  Missouri courts have ordinarily followed the rule that the party asserting the affirmative of an issue has the burden of proof.  Brown v. Sloan's Moving & Storage Company, 274 S.W.2d 310, 313 (Mo.1954).  (For a discussion of applicability to Administrative Law, See In Re Kansas City Power and Light Company, 28 Mo. P.S.C. (N.S.) 228, 376 (Apr. 23, 1986).  Petitioners have introduced evidence that they have requested SWBT to cease sending them traffic from a CMRS provider without an existing agreement between petitioners and that CMRS provider.  The Commission has ordered SWBT to amend its tariff to add language that carriers are not to send traffic absent an agreement to directly compensate the terminating LEC.  Case No. TT-97-524.  The traffic in question was still originated and sent to the MITG companies absent an agreement to directly compensate the Petitioners.  This traffic was sent pursuant to interconnection agreements between SWBT and the CMRS providers.  The interconnection agreements between SWBT and the CMRS providers allow traffic to be sent.  The Commission can find that both the CMRS providers and the MITG companies have had a role in the failure to reach a compensation agreement, and therefore, the estoppel, waiver, or other affirmative defenses fail. 

CONCLUSION

WHEREFORE, the Staff requests that the Commission adopt the Staff’s positions as set out above and in testimony, and in particular find that the MITG companies are owed for the switching and transport of traffic delivered via SWBT’s transiting service from CMRS providers and that SWBT is not secondarily liable for the traffic.  If the Commission finds that the MITG companies current access tariffs do not allow for indirectly connected traffic, Staff requests the Commission order the MITG companies to file a tariff that provides a just and reasonable rate for termination and provide that as a rate was not currently in effect for the service offered, no amount is due and owing to the MITG companies unless a contractual obligation can be established for the traffic.
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