BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI

USW Local 11-6,

 

)







)


Complainant, 



)
 



)

v.





)
Case No. GC-2006-0060

)

Laclede Gas Company, 


)







)


Respondent.



)

USW 11-6’S RESPONSE TO LACLEDE’S MOTION

TO DISMISS AMENDED COMPLAINT


COMES NOW USW Local 11-6 and hereby submits its response to Laclede Gas Company’s Motion to Dismiss Amended Complaint:

USW Local 11-6 states that the Motion to Dismiss Amended Complaint filed by Laclede substantively mirrors the Motion to Dismiss filed by Laclede in response to the original Complaint filed by USW Local 11-6, which Motion was denied by the Commission.  In its Motion to Dimiss Amended Complaint, Laclede asserts primarily that USW Local 11-6 has failed to state a claim upon which relief can be granted because, it argues, even if USW Local 11-6's factual assertions were accepted as true, USW Local 11-6 has not and cannot "allege a violation of a law, or of any Commission rule, order or decision resulting from these facts."  (Motion to Dismiss Amended Complaint, ¶¶ 8, 15, 18.)  Although Laclede has extended its argument, it has not raised any new basis for dismissal.

However, the basis for dismissal on which Laclede continues to rely has already been rejected by the Commission.  In its Order denying the first Motion to Dismiss, the Commission stated that Laclede was arguing for  dismissal because 1) "it has not violated any law because it will not necessarily cease doing the types of inspections that were once required in its tariff," and 2) "that it cannot be considered in violation of the law because it  is complying with both state and federal safety requirements."  Despite these arguments, the Commission held that it was "apparent" that Local 11-6 had stated a cause upon which it could grant relief.

As Local 11-6 stated in its response to the original Motion to Dismiss,  Local 11-6  contends that Laclede’s action in curtailing safety inspections calls into question whether it will fulfill its statutory obligation under R.S.Mo. §393.130 to provide safe and adequate service.  Clearly, Local 11-6 has claimed the potential violation of a state statute.  Discovery in this case will demonstrate whether a violation has occurred or is likely to if Laclede continues with its automation plan under the tariff revision.  

As Laclede acknowledges, USW Local 11-6's factual contentions must be accepted as true for purposes of deciding its motion.  Local 11-6 has asserted that 1) prior to the tariff revision, meter readers annually visited customer homes and conducted safety inspections; 2) that two years ago meter readers began wearing gas detection devices when visiting customer homes; 3) that under the tariff revision, meter readers will no longer make an annual visit to customer homes and thus, will no longer perform any visual safety inspection or use the gas detection device; and 4) that the safety inspections and use of gas detection device were safety measures.  The articulation of these factual contentions distinguishes Local 11-6's complaint from the Ingle v. Case, 777 S.W.2d 301 (Mo. App. S.D. 1989) case cited by Laclede in its Motion to Dimiss, a case in which the court dismissed pliantiff's complaint because it did not allege "any fact" in support of its argument.  

Laclede then argues that the Commission should "disregard" the Union's argument that the facts stated above will adversely affect public safety in the same way it would if the Union argued that requiring Laclede's service people to wear yellow shirts would adversely impact public safety.  This argument irresponsibly attempts to link the eliminination of measures that Laclede has previously trumpeted as necessary to safety with the institution of a dress code.  In fact, the Union's contention about an adverse impact on safety as a result of the elimination of these very same safety measures is the very issue presented to the Commission for its decision and quite clearly, cannot be "disregarded."  

Laclede has, for safety reasons, required 1) a physical inspection of all gas appliances when service is conveyed from one customer to another and 2) meter readers to wear gas detection devices while performing inside reads for the past two years.  Eliminating these processes simply because the meter can be remotely read creates the question of whether such elimination is safe.  As Local 11-6 queried in its earlier response, if Laclede is now claiming that there is no safety benefit to its customers from the physical inspection and use of the gas leak detector either annually or at change of service, it apparently has been engaging in and charging its customers for unnecessary inspections for years.  Assuming  that Laclede does not engage in unnecessary inspections, there is a valuable safety component derived from the physical inspections at change of service.  

Because USW Local 11-6 has articulated viable, sincere concerns regarding whether changes proposed under Laclede’s proposed tariff revision constitute a violation of R.S.Mo. §393.130, Laclede’s Motion to Dismiss Amended Complaint should be denied.
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