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REPLY BRIEF OF STAFF

COMES NOW the Staff of the Missouri Public Service Commission and submits this Reply Brief in response to the Initial Briefs filed on behalf of Petitioners Mid-Missouri Telephone Company (“Mid-Missouri”), Alma Telephone Company (“Alma”), Chariton Valley Telephone Corporation (“Chariton”), MoKan Dial, Inc. (“MoKan”), Choctaw Telephone Company (“Choctaw”), Northeast Missouri Rural Telephone Company (“Northeast”) and Modern Telecommunication Company (“Modern”) (collectively, MITG companies), and Respondents Southwestern Bell Telephone Company (SWBT), Sprint Missouri, Inc., (Sprint) and several commercial mobile radio service (wireless) carriers including Sprint Spectrum L.P. d/b/a Sprint PCS, Ameritech Mobile Communications, Inc., CMT Partners, Ameritech Cellular, Verizon Wireless, Western Wireless Corporation, T-Mobile USA, Inc., United States Cellular Corporation, and Southwestern Bell Wireless LLC d/b/a Cingular Wireless.  Also, The Small Telephone Group filed an amicus curiae brief.


This reply brief will address several issues raised in other briefs.  They are as follows:

(1) Notion that a bill and keep arrangement exists, de facto or otherwise.  Western Wireless Corporation and T-Mobile USDA Initial Brief, p. 10.

The argument that a bill and keep arrangement existed was made before the circuit court in the Alma appeal.
  There Judge Brown found:

“Bill and Keep” is not an option.  Some of the wireless carriers argue that they have a “bill and keep” compensation arrangement with the small companies, yet the wireless carriers pay nothing to the small companies for the wireless traffic that terminate to the small companies’ exchanges.  The wireless carriers have not entered into any type of compensation arrangement with the small companies, and none of the small companies have agreed to a “bill and keep” arrangement with the wireless carriers.

Currently, the wireless carrier originates the call and passes it to SWBT, who then transits it for a fee and delivers it to the MITG company that terminates it.  The wireless carrier uses its own facilities in origination and pays SWBT for transiting, but considers the termination by the MITG company to be paid by a “bill and keep” arrangement.  With the traffic going from the MITG to a wireless customer, the call goes to an IXC, so the IXC pays for the origination, the transit and the termination.
  There is some difficulty reconciling the practice of wireless carriers, who charge their customers for minutes of use for calls going out and calls coming in, and that of wireline carriers, who charge their customers only for calls going out.  Wireline customers are generally not charged for calls coming in, unless they are called collect.  The wireline practice is otherwise known as Calling Parties’ Network Pays or CPNP.  In discussing bill and keep, the FCC, in its Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, 16 FCC Rcd 9610 (2001) (Intercarrier Compensation NPRM), stated: 

37.  CPNP regimes may be viewed as implicitly embracing the premise that the originating caller receives all the benefits of a call and should, therefore, bear the costs of both origination and termination.54  Under this reasoning, the originating LEC pays the terminating telecommunications carrier and presumably recovers the payment from the rates charged to the originating caller.  We question this assumption.  If a caller telephones a catalog merchant, surely that merchant benefits at least as much as the caller.  When a LEC terminates a call originating on the network of another LEC, it provides a benefit to both the originating caller and to its customer, the called party.  As a consequence, there may be no reason why both LECs should not recover the costs of providing these benefits directly from their end users.  Bill-and-keep provides a mechanism whereby end users pay for the benefit of making and receiving calls. Therefore, we seek comment on whether both the calling and the called party benefit from a call, and on the implications that cost causality has for choice of an intercarrier payment regime.

38.  An intercarrier compensation regime that involves termination payments may create the opportunity to exploit undesirable pricing power for the terminating carrier.  A terminating carrier has a sort of monopoly over the loop serving its end user:  any interconnecting carrier that wishes to reach that customer must use that carrier’s network.  While end users can choose carriers, an interconnecting carrier must use the carrier that the end user has selected if it is to deliver traffic to the end user at all.  Thus, the originating carrier cannot itself avoid unreasonable terminating charges.  Moreover, where the originating carrier is effectively unable to pass on to the calling parties any terminating charges because of flat rate pricing and rate averaging, then the callers see no market price signals giving them an incentive to avoid those costs.  In this situation, unreasonable termination charges may persist.  Furthermore, per-minute reciprocal compensation rates may also give carriers the opportunity and incentive to leverage their position by seeking end users with disproportionately incoming traffic.  Such artificial incentives may indeed have contributed to the current imbalances in traffic exchanged between ILECs and CLECs.55  We seek comment on these observations.

39.  Proponents of bill and keep claim that it can enable regulators to avoid two difficult problems.56  The first is the allocation of common costs among services.  The traditional approach to interconnection requires viewing intercarrier calls (local or long-distance) as services among the many others that carriers market to end users.  This makes most network costs (particularly loop costs) common costs to be allocated among these various services.  Markets make such allocations correctly, proponents argue.  Regulators, however, cannot know enough relevant detail about specific market conditions.57  This problem is intensified by the rule that the calling party’s network pays the entire cost of the call.  Because this cost includes an allocation of common costs, the calling party’s network pays a share of the common costs of the called party’s network.  There is no perfect solution to these cost allocation problems, largely because regulators cannot know how benefits are distributed between the parties.  That is, regulators cannot see individuals’ demand functions.  Any allocation that a regulator can make is arbitrary (in the economic sense), yet even a small allocation error can produce massive distortions.  Proponents argue that an efficient bill-and-keep regime spares regulators the necessity of allocating common costs.

54  We note, however, that with respect to LEC-to-CMRS calls, CPNP typically does not assign the full cost to the originating carrier and caller.  CMRS firms typically still charge their own subscribers for incoming calls.

55  See ISP Intercarrier Compensation Order at ¶¶ 75-76; CLEC Access Charge Order at ¶ 28-31.

56  Atkinson-Barnekov, supra note 43, at 4-6 ¶¶ 9-11.

57  Proponents argue that even if regulators could gather the relevant data, it would be out of date before they could assemble it.  The genius of markets is their ability to make rapid, decentralized decisions that are efficient.  See Friedrich A. Hayek, The Use of Knowledge in Society, American Economic Review, XXXV, No. 4 at 519-30 (Sept. 1945).

The FCC solicited comments on a rule that would provide a compensation regime for all carriers even outside of arbitration.  The FCC is expected to rule on the matter in late 2003.  The Commission should decline to enforce a bill and keep compensation regime in this case.  

The wireless carriers argue that the 47 C.F.R. § 51.705 only allows for three types of compensation for transport and termination, and as the two alternatives to bill and keep are based upon forward looking costs, or a default proxy,  which didn’t exist in this case, the Commission must assume a bill and keep arrangement.  However, these rules apply to arbitrated interconnection agreements.  Here there is no interconnection agreement before the Commission.  In the Mark Twain case the Commission found that the compensation rules for arbitrated interconnection agreements did not apply in reviewing the proposed rates in termination tariffs.
  The Commission should find that the compensation rules for arbitrated interconnection agreements do not hold the Commission to one of three compensation offerings in this case and rule on what rate was properly in effect.

In past SWBT cases where SWBT acted as an “end-to-end” carrier, the Commission ordered that the LECs could charge access for termination.
  There the Commission did not find a bill and keep arrangement and should decline to create a bill and keep arrangement in this case.  

(2) Is or should direct connection be a requirement when dealing with a small LEC?  Western Wireless Corporation and T-Mobile USDA Initial Brief, p. 5.

No.  The Act requires every telecommunications carrier including LECs, small or otherwise, to allow direct or indirect interconnection.  47 U.S.C. 251(a).  The question for this case seems to be if a wireless company indirectly interconnects with a small LEC, does that company owe access fees?  The answer is no, as this Commission allows a transiting carrier to carry the call, rather than an IXC.  A call that is transited by SWBT should still be considered a wireless originated call, therefore the MTA structure applies and an intraMTA call is local.  

(3) Can the wireless carriers circumvent requirements under SWBT’s tariff by sending traffic through the interconnection agreement with SWBT?  What about requirements in the order approving those interconnection agreements?  Is this issue “irrelevant?”  SWBT Initial Brief, p. 15.

The question is whether by interconnection agreement, two parties can change the requirements found in the tariff.  The answer to that question is yes, the two parties are basically coming up with their own agreement that other parties can adopt if they wish, and those agreements would trump the tariff.  Staff recommends that the Commission find that the wireless traffic may terminate on the MITG companies’ networks even absent an interconnection between the wireless carrier and the terminating LEC.   Where the discussion above may be relevant is as a rebuttal to the arguments for dismissal of the case by the wireless carriers.  Given SWBT’s tariff language and the language of the interconnections between SWBT and the wireless carriers, it is understandable that the MITG companies thought that the wireless carriers would formally seek interconnection with them before sending the traffic.  

(4) Are claims barred by statute of limitations?  Verizon Wireless Initial Brief, p. 

Verizon Wireless accurately restates the statutory section in 47 U.S.C. §415(a) calling for actions to recover charges to begin within two years from the time the cause of action accrues.  It may be argued by the MITG companies that their request for access charges began with the previous Alma case, see below.  This may be better resolved in the courts when payment is actually sought.  

(5) Are the MITG companies barred from bringing this matter as TT-99-428 is ongoing?  Verizon Wireless Initial Brief, p. 7.

No.  Section 386.550 RSMo 2000 provides that in all collateral actions or proceedings the order and decision of the Commission which have become final shall be conclusive.  The Commission’s decision in Alma is not final.  In Alma the question was whether a tariff for termination could be based upon access; this case is about traffic prior to a termination tariff.
  The sole issue in Alma was “whether the local telephone companies involved are allowed to amend their tariffs so that they can apply access rates to traffic originating on a CMRS that terminates in their territory.”  The question brought from Alma is, if the Commission would not allow amendment of their tariffs to include access, how can it find that currently the MITG companies’ tariffs lawfully allow access for this traffic?  Only five of the seven MITG companies were involved in Alma.
  Even if the Commission could find the decision in Alma as controlling the same issues in this case, the Commission could not make that finding for Northeast or Modern who were not in Alma.  Also, if the Commission could find Alma controlling, the statute of limitations on actions to recover charges argued above could be considered tolled if the Commission finds the argument pending.

(6) Are parties requesting retroactive ratemaking?  Sprint Initial Brief, p. 16. 

Sprint has stated that retroactive ratemaking is not allowed by this Commission, which is a correct statement.  Sprint Initial Brief, p. 16.  However, each of the parties, with the exception of the MITG companies, are requesting some sort of retroactive finding by this Commission using, to various degrees, the Orders and rulings of the FCC.    

The FCC First Report and Order

Both Staff and the wireless carriers are reading the First Report and Order to apply a federal ruling to the MITG companies’ tariffs.  The Commission has found in Alma that the First Report and Order disallows access for intraMTA traffic originated by a wireless carrier and therefore disallowed tariff amendments that would have applied access.  Staff argues that the FCC’s First Report and Order removed the ability of the MITG companies to charge full access for intraMTA traffic originated by a wireless carrier.  Staff proposed that the effect of the FCC Order was to disallow the Local Loop Charge portion of the tariff, and therefore Staff proposes the Commission provide that the rates currently in existance for transport and switching be applied to the traffic in question.  

47 C.F.R. § 51.705

The wireless carriers are arguing that the FCC’s rules only allow bill and keep.  Again, this would cause this Commission to impose an agreement/billing method for past traffic.  The existence of a bill and keep arrangement is not supported by the record.  

Alma

Why did the LECs, five of whom are in this case, file amended tariffs to allow for access rates for terminating calls originated by a wireless carrier?  If the answer is that the LECs had no existing language that would apply to this traffic, then the Commission may be forced to send the LECs to circuit court to seek some equitable remedy.  Not wishing to speak for the court, Staff 

will simply point out that the Missouri Supreme Court has found, “[t]he commission fixes rates prospectively and not retroactively.  Our courts do not fix rates.  Our courts may only review, and affirm or set aside or revise and remand the commission’s rate-fixing orders.  Our courts cannot make the Commission do retroactively and our courts cannot retroactively do that which the Commission, or other rate-making body, only does prospectively.”
  If the answer is that the LECs were trying to clarify language to make sure that there was no question that they could apply access, then the Commission may review the current tariff to find if there is a lawful rate in effect and should determine the effect of the above FCC Orders and Rules upon the tariff in question.  

(7) 
When the SWBT/wireless interconnections were approved did the Commission require direct connection by the wireless? MITG Initial Brief, p. 8.

No.  As Staff witness Scheperle provided in his surrebuttal testimony, p. 5 lines 17-21, Exh. 12, “…Staff reviewed the IAs between the CMRS providers and SWBT, and all strongly suggest that CMRS providers enter into their own agreements with third party providers.  However, only one IA (between Ameritech Mobile Communications, Inc. and SWBT) has language that prohibits third party traffic unless or until the CMRS provider has a traffic interchange agreement with the third party provider.”  For example, the Order issued by this Commission in Case No. TO-99-198 approving the interconnection agreement between Sprint and Sprint PCS states:  “Attachment 2 also states that each party acknowledges that it is the 


originating party’s responsibility to enter into arrangements with each third-party LEC or CMRS provider for the exchange of transit traffic with that third party.” While the IAs may suggest CMRS and terminating LEC interconnection, direct connection to the terminating LEC was not required by this Commission or by the IA.

(8)
Is Staff requesting the Commission impose a tariff upon the MITG companies?  Sprint Initial Brief, p. 33.

Staff recommends the Commission order the filing of a tariff if the service is being offered.  Staff is not asking the Commission to impose a tariff, but if the service is already being offered, it seems well within the Commission’s statutory authority to determine a proper rate for the service.  Section 392.240.1 RSMo 2000.  In Mark Twain the companies filed wireless termination tariffs.  At least one court has now disallowed a requirement by a Commission that a LEC file rates in a termination tariff that would “completely displace” interconnection agreements.  See, Verizon North, Inc. v. Strand, 140 F. Supp. 2d. 803 at 809 (W.D. Mich. 2000).  The Staff is not requesting the LEC file a termination tariff that will displace interconnection agreements.  As with any tariff, the company being charged under the tariff may seek an interconnection agreement, this is true even of the Commission’s approved wireless termination tariffs.      

CONCLUSION

WHEREFORE, the Staff requests that the Commission adopt the Staff’s positions as set out in testimony, and in particular, find that the MITG companies are owed for the switching and transport of traffic delivered via SWBT’s transiting service from CMRS providers and that SWBT is not secondarily liable for the traffic.  If the Commission finds that the MITG companies current access tariffs do not allow for indirectly connected traffic, Staff requests the Commission order the MITG companies to file a tariff that provides a just and reasonable rate for 

termination and provide that as a rate was not currently in effect for the service offered, no amount is due and owing to the MITG companies unless a contractual obligation can be established for the traffic.
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� Cole County Circuit Court Case Nos. 01CV323740, 01CV323803, 01CV323804, and 01CV323815, Findings of Fact, Conclusions of Law, and Judgment, issued November 26, 2001, p. 11.  


� There is some discussion as to whether the IXCs are charged for termination by the wireless carriers, see the FCC declaratory ruling.  In the Matter of Petitions of Sprint PCS and AT&T Corp. For Declaratory Ruling Regarding CMRS Access Charges, WT Docket No. 01-316 (2002).


  


� In the Matter of Mark Twain Rural Telephone Company, Case No. TT-2001-139 (Report & Order, iss’d February 8, 2001).  This Order is on appeal.





� In the Matter of United Telephone Company, Case No. TC-96-112 (Report & Order, iss’d April 11, 1997).


� In the Matter of Alma Telephone Company, Case No. TT-99-428 (Report & Order, iss’d January 27, 2000).  This Order is on appeal.





� Alma, MoKan, Mid-Mo, Choctaw and Chariton Valley.


� Lightfoot, et al. v. City of Springfield, et al., 236 S.W. 2d 348, 353 (Mo. banc 1951).
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