
BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 

In the Matter of Noranda Aluminum, Inc.'s Request ) 
For Revisions to Union Electric Company d/b/a )       File No. EC-2014-0224 
Ameren Missouri's Large Transmission Service )       
Tariff to Decrease its Rate for Electric Service. ) 
 

AMEREN MISSOURI’S RESPONSE IN OPPOSITION TO JOINTLY PROPOSED 
PROCEDURAL SCHEDULE AND PROCEDURES 

 
 COMES NOW Union Electric Company, d/b/a Ameren Missouri (“Ameren Missouri” 

or the "Company") and pursuant to 4 CSR 240-2.080(13) hereby file this response in opposition 

to the above-referenced proposed procedural schedule and, in this regard, states as follows: 

1. On April 1, 2014, in response to the Presiding Officer’s order that the parties file 

proposed procedural schedules by that date, the Complainants, the Office of the Public Counsel 

(“OPC”) and some but not all of the intervenors in this case (collectively, the Proposing Parties), 

filed a proposed procedural schedule under which all but the briefing in this case would be 

entirely concluded in less than two months from now.1   

2. As indicated in the Company’s April 1, 2014 Response to Order Directing the 

Parties to File a Proposed Procedural Schedule, it is premature to adopt any procedural 

schedule at all because the full Commission has not ruled upon the Company’s Motion to 

Dismiss, has not received the Company’s reply to the filings that opposed the Motion to Dismiss, 

which the Company is required to file on or before April 15, 2014, and has not heard oral 

argument on the Motion to Dismiss, which the Company intends to formally request in that 

reply.  As indicated in the Motion to Dismiss, there are significant legal questions regarding the 

propriety of the Commission entertaining the Complaint as a matter of law, and also as a matter 

1 The filing represents that the other intervenors “do not oppose” the proposed schedule.  On the (we believe flawed) 
assumption that the Staff  need not do anything in the two Noranda complaint dockets, the Staff has “concurred” in 
the proposed schedule.  Staff has made clear that if it does have to weigh-in on these matters it would not support the 
expedited schedules the Proposing Parties have filed.  
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of policy.  Adopting any procedural schedule now, much less one that contemplates rebuttal 

testimony in less than three weeks from now and evidentiary hearings next month, is premature.        

3. Aside from the fact that the Complaint should be dismissed there are other 

practical and legal reasons why the Proposing Parties’ expedited – indeed incredibly aggressive – 

procedural schedule should be rejected.  These include the need to respect the due process right 

of the Company to engage in reasonable and necessary discovery to determine whether the 

allegations in the Complaint are true, and to determine that even if there were some truth to those 

allegations, whether the massive rate shift sought by the Complaint otherwise has merit from a 

financial, policy and equity perspective.  The Company also has a due process right to be 

afforded sufficient time to review, analyze and follow-up on that discovery, and to prepare 

appropriate testimony and otherwise prepare for any hearing that might occur.  The investigation 

and hearing of a case of this magnitude, that involves many issues, cannot be completed in the 

time frame proposed while respecting those due process rights.   

4. As of the date of filing this response, there are a total of 127 data requests that 

Ameren Missouri has served on Noranda, all of the answers to which remain outstanding.  

Copies of these data requests are attached hereto and incorporated herein by this reference as 

Exhibits 1 through 6.  Full and complete answers to these data requests, among other 

investigation and data gathering, are necessary in order for the Company, and just as importantly 

the Commission, to determine the validity of Noranda’s allegations.  Those determinations are 

not the kind of determinations that fall within the core competency of the Company’s personnel, 

nor can they be made based primarily on data and information in the Company’s own books and 

records (as would be the case in a rate case where the Company would file rebuttal or surrebuttal 

testimony).  To the contrary, they are matters falling within the expertise of those with 
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knowledge and experience in investment banking and the aluminum industry.  While the 

Company has engaged assistance from such experts, they have only been working for 

approximately three to four weeks and they await full and complete responses to at least the 127 

data requests that have been served in order to advance their investigation. 

5. As can be observed from a review of the data requests, they seek a great deal of 

information that will have to be reviewed, digested, and analyzed, and from which conclusions 

will have to be drawn.  And it is very likely that follow-up data requests, depositions or other 

discovery will be needed before the data request responses can provide a useful basis for the 

eventual rebuttal testimony that the Company would file at an appropriate time, if a procedural 

schedule is, at some point, adopted.2  It is truly impossible for this important process to 

meaningfully begin, much less be completed, in just the next 53 days, as the proposed schedule 

contemplates.  The question of Noranda’s true need for the subsidy it seeks, or the extent of that 

need, is at least as complicated a matter as is the determination of a revenue requirement for a 

utility in a rate case.  One has to question why Noranda and others seem to think it possible or 

appropriate for the Commission to evaluate such a request in such a compressed time given that 

the Company has often been told by those same parties that processing a rate case in the 11-

month time frame set forth under Missouri law is itself a difficult undertaking.   

6. Aside from the impracticality of properly evaluating Noranda’s assertions and 

preparing testimony and for hearing in less than two months,3 concluding this case and changing 

the rates of every non-lighting customer of the Company by August 13 would be unlawful 

2 Perhaps the responses will be full, complete and appropriate, but history suggests that when parties in past rate 
cases where Noranda has claimed financial need for a lower rate have sought similar information, Noranda has first 
often failed to answer at all, or to answer incompletely, or has otherwise failed to answer in accordance with the 
Commission’s discovery rules or even discovery orders that were issued. The Proposing Parties’ proposed schedule 
not only assumes that there will essentially be no meaningful discovery at all, but it assumes that there will be a 
complete lack of any disputes about the completeness or responses to the discovery that does occur.   
3 The development of evidence would, under their proposed schedule, be totally concluded in just 53 days from now. 
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because it simply cannot be done based on a consideration of all relevant factors, as required by 

Missouri law.  The Missouri Supreme Court has made clear that before rates can be changed, the 

Commission must of course consider all relevant factors.  State ex rel. Missouri Water Co. et al. 

v. Pub. Serv. Comm’n, 308 S.W.2d 704 (Mo. 1957) (“[T]he phrase “among other things” [in 

Section 393.270.4] clearly denotes that ‘proper determination’ of such charges is to be based 

upon all relevant factors” (emphasis added)).  And while it may – and will – take considerable 

time to develop the evidence, analysis and testimony necessary to make sure the Commission 

can make a proper determination based on all relevant factors, the fact that this will take much 

longer than Noranda prefers has no bearing on the Commission’s duty to take the time needed 

and to consider evidence bearing on all of those factors.  “But however difficult may be the 

ascertainment of relevant and material factors in the establishment of just and reasonable rates, 

neither impulse nor expediency can be substituted for the requirement that such rates be 

‘authorized by law’ and ‘supported by competent and substantial evidence upon the whole 

record’.”  Id., citing Mo.  Const. Art.  V, § 33.   

7. Noranda will argue that the requirement that all relevant factors be considered can 

be ignored and doesn’t apply in this case because under Noranda’s proposal it is only rates that 

will change, and that the target revenue requirement used to set those changed rates will remain 

the same as it was when the Company’s rates were last changed in File No. ER-2012-0166.4  The 

problem with Noranda’s argument, however, is that it is completely unsupported by the statutory 

language of the Public Service Commission Law (“PSC Law”), as interpreted by the courts.  

Utility customers do not pay a revenue requirement.  Instead, they pay rates.  The utility’s 

revenue requirement is a target of total rate revenues that, if the assumptions underlying it turn 

4 See Complainants’ Suggestions in Opposition to Ameren Missouri’s Motion to Dismiss Complaint, p. 8. 
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out to be perfect in practice (they won’t), will produce precisely the targeted revenues – not a 

dollar more or less.  The targeted revenues are then divided by the assumed, normalized billing 

units for each rate class, from which rates for each class are derived.  We all know that the actual 

sales to each rate class will certainly not match the assumed ones.  But nonetheless, after the 

math is done each rate class has a rate that applies to it, and that rate is what each customer will 

be charged.   

8. The statute normally cited for the “all relevant factors” requirement (Section 

393.270.4) requires a consideration of all relevant factors in “determining the price to be charged 

. . .” for the utility service at issue (emphasis added).  The price is the rate, and under Noranda’s 

proposal that price -- every rate (except lighting rates) -- will change.  Moreover, the term “rate” 

as used in the PSC Law is defined as “every individual or joint rate, fare, toll, [or] charge . . ..”  

Section 386.010(46).   This too confirms that the price to be charged is the rate to be charged.  A 

revenue requirement is not a rate.  

9. We have examined all of the Commission’s “rate design” cases arising over the 

past approximately 40 years and, not surprisingly, find not a single one where a rate was changed 

in the rate design case without either a unanimous stipulation or a non-unanimous stipulation for 

which there was no objection and which therefore was treated as unanimous.  As we indicated in 

footnote 23 of our Motion to Dismiss in this case, had any person timely sought rehearing and 

then sought review of the rate changes in those instances where a stipulation that was treated as 

unanimous existed, the rates would have necessarily been found to have been unlawfully set due 

to the failure of the Commission to consider all relevant factors.  Here, the Company is unwilling 

to stipulate to a more than one-half billion dollar (at least) rate shift to its other customers 

without a full examination of the need to do so, and even then, the Commission is not authorized 
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to set rates that depart from cost of service for reasons other than the difference in the character 

of the service provided,5 or for reasons of economic retention or development.6 

10.  We pointed out in our Motion to Dismiss that at this point Noranda’s claims are 

just that – claims or assertions.  We do not know the extent to which they are true.  Even if 

Noranda is in financial difficulty – even significant financial difficulty – we do not know why 

that is so.  Noranda claims it is because of electricity costs, but there are plenty of indications 

that it is actually because its principal shareholder, Apollo, essentially has no equity investment 

in Noranda at all.  There are indications that it is because more than $450 million of cash has 

been taken out of Noranda by Apollo over the past few years.  There are indications that it is 

because of Noranda’s high debt load, which it appears exists at least in part because of Apollo’s 

lack of equity investment in Noranda.  We discuss in ¶¶ 12 through 16 of our Motion to Dismiss 

the questions surrounding these and many other issues that this Commission should be, and 

indeed must be, very interested in before deciding whether other customers should subsidize 

Noranda to the tune of nearly $50 million per year.  As noted, we are currently engaging in 

discovery in an attempt to ascertain answers relating to those questions.   

11. Another key point bears noting.  As we briefly discussed in our April 1 Response 

to Order Directing the Parties to File a Proposed Procedural Schedule, what Noranda seeks is, 

effectively, expedited rate relief that is closely analogous to the circumstance when a utility 

seeks an expedited rate increase.  The last time Ameren Missouri sought expedited rate relief 

(when it filed its 2009 rate case on July 28, 2009), Noranda, through its intervention in that case 

5 State ex rel. The Laundry, Inc. et al. v. Pub. Serv. Comm’n, 34 S.W.2d 37, 44-45 (Mo. 1931), citing Civic League of 
St. Louis et al v.City of St. Louis, 4 Mo. P.S.C. 412. See also Western Union Telegraph Co. v. Call Pub. Co., 181 
U.S. 92, 100 (1901). 
6 Civic League of St. Louis et al, 4 Mo. P.S.C. 412, cited with approval by State ex rel. The Laundry, Inc., 34 S.W.2d at 
44-45.  
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as part of the Missouri Industrial Energy Consumers ("MIEC"), forcefully argued that expedited 

rate relief should or perhaps can only be granted when there was an “emergency or near-

emergency.”7  Noranda’s and MIEC’s arguments made clear that this meant that the utility was 

going to be unable to pay its bills or would suffer proven, irreparable harm before the full rate 

case could be concluded.  Intervenors Missouri Retailers Association and Consumers Council of 

Missouri, during oral arguments on the Company’s expedited rate request in that case, took 

essentially the same positions, as did OPC and for that matter, the Staff.  Notwithstanding 

Noranda’s assertions, including those amplified a bit in the affidavit filed by Mr. Kip Smith on 

April 2, even if what Noranda and Mr. Smith say is true Noranda would fail to meet that very 

high standard.   

12. Noranda would not dispute that as of the end of 2013 it had nearly $200 million of 

liquidity.  It would not dispute that its liquidity improved in 2013 by $41 million, and that it 

improved at an even faster rate in the fourth quarter of 2013 than it had earlier in 2013.8  It 

would not dispute that aluminum prices on the London Metal Exchange have not deteriorated 

(they have increased modestly) since the end of the fourth quarter of 2013 when, as noted, 

Noranda improved its financial condition.9  It would not dispute that when addressing analysts 

during its earnings conference call about its 2013 financial results, Mr. Smith made absolutely no 

mention of the roughly ($47) in net income it experienced in 2013, but rather, told the analysts 

that it generated a profit (Mr. Smith’s words) of $93 million in 2013.10  While we agree that the 

$93 million of earnings is before interest, taxes, depreciation and amortization (i.e, is 

7 MIEC’s Post Hearing Brief in Opposition to AmerenUE’s Request for Interim Rate Relief, Case No. ER-2010-
0036. 
8 Noranda Earnings Investor presentations. 
9 http://www.lme.com/metals/non-ferrous/aluminium/#tab2 
10 Transcript of Noranda’s February 19, 2014 earnings call, p. 3.  
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“EBITDA”), the fact that Mr. Smith touted that figure in generally expressing positive 

sentiments about Noranda’s financial performance and condition indicates that it is a telling 

figure.  We would note that in trying to convice this Commission to rush to judgment in this case 

Mr. Smith was not similarly optimistic in his April 2 affidavit, nor did he mention the $93 

million of EBITDA he emphasized for the analysts or the other positive things he had to say 

about Noranda’s 2013 results on that earnings call.  Nor should the Commission be influenced by 

Mr. Smith’s threat to lay off workers at its New Madrid smelter.   That possibility was not 

mentioned by Noranda in the earnings call either, except after an analyst asked a question about 

it based upon Noranda’s Complaint filing in this case.  

13. As noted above, the Commission cannot change the rates of every single one of 

the Company’s non-lighting customers in this “rate design” case because it necessarily cannot 

consider all relevant factors having a bearing on the Company’s rates in this case.  It frankly 

can’t even know the real level of subsidy Noranda seeks since it does not know what the 

Company’s current cost of service is, nor does it know what a class cost of service study would 

show the cost to serve Noranda to be.  Because of the many issues and relevant factors about 

which we know little at this point, because of the inability to grant Noranda the relief it seeks 

outside a case where rates generally are reviewed and set, and because, even if Noranda’a 

allegations were true, Noranda has not shown that it is indeed suffering an emergency or near-

emergency sufficient to justify the extremely expedited relief they seek, the Proposing Parties’ 

proposed schedule should be rejected.  If the Commission does not ultimately dismiss the 

Complaint, the schedule proposed by the Company on April 1 should instead be adopted.  

Indeed, the only way to properly and practically consider all relevant factors required to set rates 
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in this case, the companion complaint case and in our soon-to-be-filed rate case is to consolidate 

those cases and adopt the schedule we have proposed, that would apply to all three cases. 

WHEREFORE, for the reasons outlined herein, the Proposed Parties’ proposed procedural 

schedule should be rejected. 

Respectfully submitted, 

 
 
 
/s/ Thomas M. Byrne 
Thomas M. Byrne, #33340 
Director - Assistant General Counsel 
1901 Chouteau Avenue, 
P.O. Box 66149, MC-1310 
St. Louis, Missouri 63101-6149 
(314) 554-2514 (Telephone) 
(314) 554-4014 (Facsimile) 
amerenmoservice@ameren.com  
 
ATTORNEYS FOR UNION ELECTRIC 
COMPANY d/b/a AMEREN MISSOURI 
 

SMITH LEWIS, LLP 
 
 
/s/ James B. Lowery 
James B. Lowery, #40503 
Suite 200, City Centre Building  
111 South Ninth Street  
P.O. Box 918  
Columbia, MO 65205-0918  
Phone (573) 443-3141 
Facsimile (573) 442-6686 
lowery@smithlewis.com 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that I have this 7th day of April, 2014, served the foregoing either 

by electronic means, or by U. S. Mail, postage prepaid addressed to all parties of record. 

 
  James B. Lowery 
  James B. Lowery 
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