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I. INTRODUCTION

In a proceeding which it initiated with a complaint seeking a
reduction in SWB’s revenues of $150M, the Staff begins its Brief by
stating that this case has been "litigated to the hilt" and wonders
"why?" Staff Brief,p.7 Staff’s Brief then goes on to imply that
the Commission should decide the issues in this case in such a way
as to "encourage parties . . . primarily the companies" to settle
issues and not bring them to the Commission for decision. This
argument echoes a theme in Staff’s opening statement in which
Staff’s counsel wondered who was responsible for SWB’s "lousy
settlement offers.” T.44 Staff’s ongoing references to settlement
discussions seem to violate the spirit if not the letter of 4 CSR
240-2.090(7) . Comments about settlement discussions on the record
do not encourage parties to seriously discuss settlement.

Staff brought this proceeding and raised the "sheer number of
revenue regquirement issu2s that have been put to you for decision.®
T.43 The Complaint initially alleged overearnings of $150M. When
Staff filed its testimony on February 1, 1993, its number ranged
from $176.9M to $190.7M. By the time the hearings were underway,
Staff’s number was back to $150M. Ex.244 In its cpening statement
Staff said it did not actually expect the Commissicon to order a
$150M revenue reduction, but warned that if the Commission does not
order a revenue reduction of $95M "gomething is really wrong."

T.41 Staff’s Brief now claims that SWB is overearning by $135M.

IThe defined phrases, terms, and acronyms used herein are as
defined in SWB’s Brief filed September 10, 1993.

-1-
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Staff Brief,p.181 The constant changes in Staff’s case made even
reconciliation difficult, let alone settlement of issues. T.16-
17,183-84,467-68,1040,1752-54,2355-56;Ex.7,p.2,4

Staff suggests that the Commission should exercise its
decision-making authority in this case to penalize and punish SWB
in order to send a message to the Company and other utilities that
dire consequences will flow from challenges to Staff’s audit
results or issue selection. SWB is not the only party with such a
perception. GTE is worried that FAS 106 will be rejected by the
Commission because of its displeasure with SWB for seeking
legislative changes. GTE goes so far as to suggest that if the
Commission wants to punish SWB, it should do so on some other
issue. GTE Brief,p.2 1Is this the message the Commission wants to
send? Are utilities in this State to understand that if they dare
disagree with Staff or exercise their right to seek legislative
change they risk sanctions from the Commission?
IXI. REVENUE REQUIREMENT

1. TEST YEAR ISSUES, ERRORS AND ISOLATED ADJUSTMENTS

Staff argues that there is "no dollar value associated" with
test year as a single issue in the reconciliation. Staff Brief,p.9
While this is true, test year does have a significant dollar
impact. Otherwise, why would Staff spend five pages arguing about
the issue? The Company summarized the amount in its Brief as $9M.
SWB Brief,p.6 The dollars in the reconciliation are not
indistinguishable, as the Staff implies, but are set out separate
and apart and clearly labeled "Test Period." Ex.244 The test year

issues and the dollars associated with these issues are not the




result of "SWB’s attempt to move the test year from December 31,

1991 to September 30, 1992," but are included to identify the
dollar impact of Staff’s fajilure to maintain the rate

base/revenue/expense relationship consistent with the test period

set out by the Commission in its order. Order Adopting Procedural
Schedule and Granting and Denving Interventjong, March 9, 1993
Based on that Order, SWB filed a full reconciliation of all
the issues in the case using 1991 data. The Order further stated
that updates "may be made to the test year for items where
significant changes have occurred." JId.,p.3 SWB updated the test
period for all the significant changes that occurred through
September 1992, whereas Staff adjusted its case through that period
for only certain items, excluding over $9M in significant changes
that had occurred as follows:
$4.293M - Nonwage Expense, Including RTU Fees, Affiliate
Transactions, and Other Expense. These transactions
include the most current ccst of supplies and services

necessary to maintain the test period rate base and
generate the test period revenues. Ex.43,p.55-63

$1.518M - Access and Billing and Collection Expense.
These expenses are directly related to the tcll revenue
annualized to the September 1992 1level by Staff.
EX.7,p. 93-94

$1.372M - Income Tax, Pre-1981 Cost of Removal and
Salvage. Cost of Removal/Salvage is the one and only
component in staff’s entire income tax calculation not at
the September 1992 level. Ex.37,p.77-92

$1.274M - Deregulated Services. This adjustment removes
the revenues and expenses for deregulated services.
Ex.7,p.56-60

$.639M - Salaries and Wages, TEAM and Other. Staff
adjusted all salaries and wages to the September 1992
level except these two small components. Ex.43,p.3-22

SWB Brief,p.6
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Staff also attacks SWB’s inclusion of "isolated adjustments”
which are known and measurable and occur after September 30, 1992.
Staff Brief,p.13 Yet, the test year Order, which was almost fully
included in Staff’s Brief, clearly supported the inclusion of these
pro forma adjustments.?

Isolated adjustments can be proposed for items beyond the

updated period. These are items which a party contends

are known and measurable and for which the adjusted

numbers should be used to calculate the company’s revenue

requirement.
Order,p.3-4

Staff aggregated all the isolated adjustments and recommends
these issues be disallowed by the Commission based on the
unsupported contention that each of the isolated adjustments ynder
disagreement is positive and that SWB has failed to include any
offsetting expense decreases. Staff Brief,p.13

This is not true; SWB’s case in fact included adjustments
which decreased the revenue requirement. Examples include the
removal of Step-by-Step and Crossbar depreciation expense,
eliminated 12/31/92 (Ex.7,Sch.6-1); Customer Premises Wiring
amortization, eliminated 12/31/92 (jd.); exclusion of Step-by-Step
and Crossbar amortization of reserve deficiency, completed 12/31/92
(Ex.24,p.25); and the inclusion of the full expense savings
associated with the EP retirement plan. Ex.43,p.78 Some issues

were settled prior to the hearings which included adjustments

The Order is consistent with previous Commission decisions
finding that post test year increases are appropriate when "the
increase is an expense that the Company will actually be
experiencing at the time the rates established herein go into
effect." 1In re: St. Louis County Water Company, 29 Mo.P.S.C.
(N.S.) 425,435 (1988)




decreasing expense. Staff’s only argument for disallowing isolated

adjustments is not persuasive or even accurate, since SWB included
adjustments which increased as well as decreased its revenue
requirement.

By reference to the recent St. Joseph case, Staff implies that
SWB disregarded the Commission test year Order. Staff Brief,p.9
This also is not true; the Company fully complied with the
Commission Order. The Company was instrumental in the preparation
of a reconciliation (Ex.244), making it possible to try the case on
an issue-by-issue basis and in no way prolonged the hearing. 1In
fact, the hearings were actually concluded ahead of schedule.

SWB has followed the March 9, 1993, Order regarding test year
which expressly provided for updates to the test period and the
inclusion of isolated adjustments for subsequent events. SWB has
proven that the adjustments included in its case are known and
measurable as required by that Order, and are necessary to maintain
the revenue/expense/ri.te base relationship. Therefore, these
adjustments are appropriate for inclusion in the test year.

2. SENATE BILL 380, STATE TAX INCREASE

Staff opposes the increased property tax portion of Senate
Bill 380 (SB 380) because it will occur after the end of the
September 1992 updated test period. Staff Brief,p.14 Staff
further faults SWB for assuming that all school boards will
increase tax levies to account for this change in state funding for

school budgets.® staff Brief,p.14 SWB witness Toti logically and

Jstaff then contradicts itself by admitting that many school
budgets will increase with the passage of SB 380. Staff
(continued...)

-5-
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reasonably calculated the new tax change; the change is known and
measurable with reasonable accuracy. Ex.5,p.3,11-12

Staff then goes on to support its opposition with factual

points that are not in the record. Staff states that some school
districts will increase their levy by "200%."* staff Brief,p.15
The transcript cite in staff’s Brief (T.211-12) doesn’t reflect any
math of that caliber. Staff then states that the levies for the
"massive and valuable" Callaway plant (a Kingdom Telephone Company
exchange) would nearly double.’ This might be a 100% increase, but
whether it is an unreasonable assumption is not borne out by the
Staff’s citation to the record. T.213

SWB’s assumption is not "patently flawed;" what is flawed is
Staff’s refusal to recognize this change and its attempt to
commingle SB 380 with its attack on "accrual accounting.® Staff
Brief,p.6 The SB 380 adjustment is a "known and measurable® change

unrelated to either "cash" or "accrual" accounting.

3(...continued)
Brief,p.183 This change will be significant -- what Staff is
suggesting, i.e., no recognition at all, is clearly the
unreasonable choice.

‘What staff has done is cite its own counsel’s questions as
statements of fact. 1In Case No. TC-89-14, the Commission stated
that "facts are only adduced from a witness. An attorney’s
guestions do not establish facts" and "should not be cited as

facts in parties’ briefs." Sstaff of the Mo, P.S.C. v. SWBT, 104
PUR 4th 381,431-32 (1989)

SEven so, the impact on SWB'’s cost of service is very
insignificant. T.214
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3. RATE OF RETURMN
A. COST OF EQUITY

The Commission’s Order in Case No. TO-90-1 approved a return
on equity (ROE) range for SWB of 12.61% to 17.25%. If earnings
fell below 12.61%, the Company received no automatic rate relief
but could file for rate increases with the Commission.® The
Company was authorized to retain all earnings up to 14.1% ROE, but
had to agree to automatically share earnings between 14.1% and
17.25%, and to automatically return all earnings above 17.25% to
customers. The Company also agreed to $82M in rate reductions,
$180M in specific network improvements, and to freeze prices on a
significant portion of its services for a three (extended to four)
year period of time.

The Commission has a good deal of discretion in setting a
range of return in this case.” 1In this proceeding, testimony
regarding SWB’s required minimum return on equity includes an
estimate as low as 10% 21d as high as 14.98%.' Ex.18,p.66 SWB has

*Numerous parties refer to the 12.61% as SWB’s last
authorized ROE. In Case No. TC-89-14 the Commission found that
SWB’s required ROE was 12.61%. That decision was appealed. 1In
its subsequent Order in Case No. TO-90-1, there is no designation
of 12.61% as SWB’s ROE. Rather, 12.61 was the floor below which
SWB could file for rate relief, and SWB was permitted to retain
all earnings up to 14.1% ROE before sharing. T.1278-79

In its Brief, SWB pointed out that in a recent order
involving Orchard Farm in Case No. TR-93-153, the Commission had
approved a change in rates without setting any return at all.
SWB Brief,p.12n.€ On September 10, 1993, the Commission issued
an order in Case No. TR-93-268 involving Citizens Telephone
Company in which it again approved a change in rates without
establishing a return.

Istaff incorrectly states at page 4 of its Brief that SWB
presented no evidence of an ROE as high as 14.1%. In fact, Staff
later cites such evidence at page 16 of its Brietf.

-7 -




proposed that, if the Commission will agree not to include Yellow

Pages’ earnings in calculating SWB’s earnings during an extension
of the incentive plan, the initial sharing point be lowered to
10.7% ROE, a figure within Staff’s recommended rate of return
range.’

The Commission is not required to set a fair return for SWB in
this case on the basis of a minimum cost of capital. Ex.18,p.13,
26-28,243,286-88,299-302 The Commission ~2u1 set a fair range of
return within which it will permit the Company to earn, in order to
accomplish specific goals, provide incentives, or to reward
management efficiencies, just as it did in approving the current
plan. In recognition of accomplishments under the current plan
(gee SWB’s Brief,p.177-81) and SWB’s commitmehts to additional rate
reductions, discretionary network upgrades and ongoing price
freezes, the Commission has the discretion to set a broad return

range. Another factor the Commission can consider in setting such

a range is SWB’s offer to share earnings automatically with
customers at various points within that range. Since price
freezes, discretionary network investment, and sharing of revenues
resulting from approved rates could not be accomplished in the

absence of such commitments by SWB, these factors should be taken

'staff witness Moore testified that in establishing a return
requirement for a utility he does not adjust the return up or
down as a result of Staff recommended expense or revenue
adjustments. T.321 Yellow Pages imputation is an accounting
adjustment to SWB’s revenues and expenses. T.323




into account by the Commission in setting a return range in this
case.!

SWB has proposed that sharing begin at 10.7% ROE. SWB would
return to customers 60% of all earnings between 10.7% and 11.1% and
would share 50/50 between 11.1% and 17.25%."! Ex.18,p.4 The
effective cap on the earnings which SWB could actually achieve
under the extended plan would be approximately 14% ROE (Ex.69,
p-41,47) because earnings above 10.7% would be shared.?

B.& C. COST OF DEBT AND CAPITAL STRUCTURE

Staff takes the position that use of SBC’s cost of debt and
capital structure, rather than that of SWB, is appropriate because
it is consistent with the Commission’s decision in Case No. TC-89-
14. Staff Brief,p.27 Staff states that SBC’s capital structure is
an appropriate proxy for SWB because S3C’s consolidated asset base
is dominated by the assets of SWB. If the Commission adopts
Staff’s proposal on capital structure and debt, it should then

9Tn the absence of SWB’s agreement, sharing would constitute
unlawful retroactive ratemaking. Likewise, the Commission has no
authority to order SWB to make discretionary investments or
freeze rates outside the context of an agreement with the
Company.

iThe 17.25% CAP would be calculated on the basis of SWB’s
actual capital structure, as is the case under the current plan.
Yellow Pages’ earnings were excluded from the calculation of the
CAP under the current plan. Ex.48,p.14

2In the third year of the current plan, SWB’s achieved ROE,
even with commission adjustments (including Yellow Pages’
earnings at 1985 adjusted levels) was only 12.9% (or only 9.5%
without Yellow Pages’ revenues). In its Brief Staff notes that
SBC’s achieved return declined from 13.06% ROE in 1989 to 12.14%
ROE in 1991, but states that the 12.14% was above the industry
average (10.9% ROE). However, Staff witness Moore conceded that
in 1987, 1988, 1989, 1990 and 1992, SBC’s achieved ROE was below
the industry average. T.289-90
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reject Dr. Johnson’s proposed adjustment to SBC’s return
requirement.

In Case No. TC-89-14 the Commission used SBC’s capital
structure and debt as a proxy for SWB, but did so because it also
used SBC’s required ROE as a proxy and rejected Staff’s proposed
adjustment to that return to arrive at a return for SWB.
Alternatively, if Dr. Johnson’s adjustment is adopted, the
Commission should reject Staff’s proposal to substitute SBC’s cost
of debt and capital structure for SWB, and consistently use SWB'’s
actual cost of debt and capital structure.

D. CONCLUSION

Dr. Avera’s risk premium analyses did not focus on SBC as did
Staff’s DCF analysis. Dr. Avera developed his range of 11.91% to
14.98% ROE by determining risk premiums for SWB itself. The
evidence thus supports use of SWB’s actual cost of debt and capital
structure and an initial sharing point of 14.1% ROE or 10.7% ROE
(excluding Yellow Pages’ earnings) under an extended incentive
plan. If the Commission decides not to continue with incentive
regulation, Dr. Avera testified that SWB’s return requirement under
a properly conducted DCF would range from 12.77% to 13.77% ROE, and
would average 13.04% ROE under his varicus risk premium analyses.
Ex.18,p.6,36,66-67 While there are lower return recommendations in
the record, the Commission should set a return range on the basis
of the goals it wishes to accomplish. The higher the allowed
return is set, the greater the incentive and ability for

discretionary investment in this State.
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4. DEPRECIATION

Staff introduces the depreciation section of its Brief with a
discussion of Case No. TR-90-98 wherein SWB’s depreciation rates
were last considered. By 'Staff 's account, SWB did something
improper by seeking new depreciation rates in a public docket -- an
act specifically authorized by statute. This criticism echoes the
introduction to Staff’s Brief which suggests that SWB should be
penalized for contesting, rather than settling issues raised in
Staff’s Complaint. Neither criticism is appropriate. The Company
did not attempt to deceive the Commission by publicly coming before
it to seek approval of the new (lower) depreciation rates insisted
upon by Staff at the 1989 Three-Way meetings. The hearing in Case
No. TR-90-98 occurred after Case No. TC-89-14 and after the
incentive regulation plan was approved. The new depreciation rates
would have reduced expenses and thus increased earnings and
sharing. The Commission rejected the new rates stating reduced
expenses through efficiency gains were a better measure of the
effectiveness of the plan. R&O,p.7

The more significant aspect of the order in that case, ignored
by Staff, is the Commission’s long term view of SWB’s depreciation
rates:

In addition, under current conditions technological

advances and modernization of Southwestern Bell’s network

indicate that depreciation rates should increase or

remain constant not decrease. The Commission cannot

approve of rates which are contrary to these conditions.
R&O,p.7 These conditions are even more prominent today, yet Staff

proposes rates which would reduce the pace of recovering

investments consumed by accelerated network modernization in direct




conflict with the signal sent to the parties to the prior

depreciation case.

Staff then criticizes the effort that brought about the
network modernization element of the incentive plan, claiming that,
but for the Commission, such changes would not have occurred.
Staff Brief,p.31 The Company cannot disagree with that statement,
but does not see the genesis of network modernization in the same
negative light that Staff apparently does. SWB was able to bring
the advantages of more than 100 new digital switches to its
customers in just two years only because the Commission provided an
environment conducive to such a massive undertaking. The relevance
of network modernization to the depreciation issue is the fact that
80 long as customers are to receive the advantages of services
available exclusively through network upgrades, capital recovery
must keep up. SWB’s proposed rates w;ll allow appropriate capital
recovery. Staff’s rates, which are lower than the existing rates
and based upon agreements from the 1986 Three-Way meeting, will
not.

Staff then charges that SWB’s proposed rates are based
exclusively on unknown future events.® They are not. Even Staff
witness Richey admits that known future events should be factored

into the rate setting process. T.427-28 The proposed rates in the

Bgtaff criticizes SWB for not making Staff aware of
information about future events. All information relied upon by
the Company in this case, with the exception of recent retirement
data, was contained in the depreciation study provided to Staff
at the 1992 Three-Way. The information regarding the most recent
retirements was contained in Mr. Ghanem’s Rebuttal testimony.
Ex.26,p.5,22 Staff did not address that information, or any
other aspect of Mr. Ghanem’s testimony, in its Surrebuttal
testimony.
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two Digital Accounts are derived from SWB’s study, which relied
upon both historical and projected retirements (including those
scheduled pursuant to the current network modernization schedule).
Retirements in 1992 turned out to be higher than the figures
underlying the study. Accordingly, SWB’s proposed rates are well
supported by the most recent data. Ex.27,p.5,22

Finally, Staff makes the argument that SWB’s amortization
proposal, which restores parity to interstate and intrastate rates,
is merely an attempt to usurp Commission authority. staff
Brief,p.31 The Commission need not disagree with the FCC just
because it has the power to do so. Instead, it seems logical that
disagreements would be reserved for situations when the FCC’s
policies simply do not work for Missouri. The depreciation rates
in this case are not such a situation. This Commission can set
whatever depreciation rates it believes will best match capital
recovery to the consumption of assets. SWB’s rates are better able
to provide a match becarse they are based upon the most current
information, rather than selective history used to develop 1986
parameters. The Company’s proposed rates, coupled with the
amortization, also recognize the reality that property used in the
two jurisdictions really has only one life. Ex.24,p.21-22;T.417
SWB, like the Commission’s Project Team, believes parity makes
sense and is a worthwhile goal. Ex.24,p.12

5. COMPENSABLE PROPERTY DEPRECIATION RESERVE

Staff faults SWB for the disagreement on depreciation reserve
and deferred taxes -- "because SWB doesn’t identify the reserve and

deferred taxes" for compensable property, although it has the

- 13 -
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ability to do so. Staff Brief,p.38-39 As a matter of “fairness,"
Staff then claims it had to develop a new "specific asset" method
because two pieces of property -- OBC & the new St. Louis Data
Center (the Data Center) -- are relatively new and a new approach
was needed. Staff Brief,p.39-40

SWB agrees OBC and the Data Center are relatively new -~
beyond that, most of Staff’s arguments are wrong and misleading.
First, SWB’s annual compensable property study (Staff Brief,p.38)
does identify reserves and deferred taxes, in addition to other
rate base and expense components. The results of the prescribed
method from Case No. TC-89-14 have been reviewed and accepted by
the Commission in each of the three annual monitoring reports
produced under Case No. TO-90-1. Ex.93,Sch.1-78,1-79

Second, all of SWB’s accounts are maintained using the
Commission’s group accounting and depreciation techniques which
impact both the depreciation rates and reserve levels in the
compensable property study. Ex.25,p.2-6,8ch.1,Sch.2 Staff’s

changes ignore this basic group accounting foundation.¥

“The annual SWB compensable property study represents only a
fraction of the total plant invested in Missouri. T.595-96
Because compensable property is made up of a significant quantity
of different items, the study has to incorporate the use of
averages. Ex.24,p.33,37-40 So long as averages are consistently
applied, it does not diminish the accuracy of the study - but
allows the study to be completed in a timely and consistent
manner. Staff’s new modified method ignores these averages.
Then, Staff’s selective specific asset identification method
further compounds the other errors in Staff’s method.
mo ;Exozs,p.:,-ﬁ

staff’s method also does not comply with Internal Revenue
Code Section 167 - normalization provisions - which makes SWB
ineligible for accelerated tax depreciation. See SWB Brief,p.42
Staff does not contest these points.
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Third, Staff’s "massive pew investment" contention overlooks
that OBC has been in service for 10 years (Ex.40,p.9;T.624),
proving the reserves are substantial, not the artificially low
level Staff’s modified method produces.!®

Fourth, Staff states "fairness" dictates that it apply the
Missouri FR16 (Intrastate) report reserve percentages to each
primary asset account (except OBC and the Data Center) because this
percentage represents the depreciation reserve paid by Missouri
customers. Staff Brief,p.39-40 Staff’s Brief overlooks its own
testimony that it did not use only this Missouri FR16, it also used
Kansas and Oklahoma’s FR16 (Total) and Texas’ MR16 (Total)
reports.” T.604-06 Staff then claims that OBC and the Data
Center should be treated differently because "it is not appropriate
to apply the FR16 reserve percentage for OBC or the Data Center."
Staff Brief,p.39 Staff tries to explain this inconsistency with a
casual reference to its "I know its wrong, but it’s the only fair
result® argument. sStaff Pvief,p.42-43 Staff’s method is not only
wrong, it is not a fair result as illustrated by a conspicuous

absence of any evidence cited for this different treatment.

¥staff cites to the Callaway and Wolf Creek cases, implying
some similarity with OBC & the Data Center in the relative impact
on total investment. The Callaway and Wolf Creek plants were
approximately $3 Billion each -~ a substantial part of total
investment. Re: Union Electric, 66 PUR 4th, 209 (Mo.P.S.C.
1985) and Re: Kansas City Power and Light, 76 PUR 4th, 49
(Mo.P.S.C. 1986) OBC and the Data Center combined represent a
fraction of total SWB investment -- less than 8% or about $350
million. T.596;Ex.41

"These are obviously not reserves paid by Missouri
customers.




Fifth, staff asserts that the Data Center’s "“computers were
new" and thus had very little reserve. Again, Staff overlooks its
own testimony. T.630-31 Staff witness Doerr first stated that none
of the computer equipment was transferred from 14 South Fourth
Street. T.618;Staff Brief,p.40 Next he confirms that no computer
equipment has been retired.! staff Brief,p.41 Finally, Staff
conceded these computers were transferred from 14 South Fourth
Street (T.631), thus they have the historical depreciation
reserves. T.618-19,645

Finally, Staff admits that its new simplified method is laden
with errors but it is "convinced that these errors are irrelevant."
Staff excuses its errors because "SWBT showed little interest in
resolving this issue." staff Brief,p.42-43 In reality, SWB showed
significant interest in correcting Staff’s method. Indeed, Staff’s
method contains a significant number of errors that have been
documented and subsequently recognized (albeit in part) in Staff’s
Surrebuttal testimony cnd during cross-examination. Ex.24,p.54-55;
Ex.39,p.1-2;Ex.4,p.14;Ex.25,p.6-9 There are still more errors as
the cross—-examination confirmed. T.602,603,605,608,610,614,618,
619,623-25 The Commission should continue with the current method
because it is the only accurate and fair proposal before it.

6. 8T. LOUIS DATA CENTER

The issue concerns the correct operating and maintenance (0&M)
expenses to include in cost of service. Staff admits that, while

it accounted for the new investment of the Data Center, it did not

BThe gobvious reason for "no retirement" is that the
equipment (along with the reserves) was transferred to the Data
Center and is still in service.
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recognize any of the associated O&M expenses. T.626-27; starf

Brief,p.43 Staff’s Brief now argues two reasons for its omission:

(1) that staff’s result is "close enough™ because it allowed for

the O&M at the 14 South 4th Street Facility (which is no longer in

service), and (2) the Missouri O&M expense has actually decreased
$3M, not increased $7M as SWB claims.! Both arguments are wrong
because Staff incorrectly states this issue is "closely related to"
the compensable property issue. Staff Brief,p.43-44 It is not a
compensable property issue ~- it is an issue of what O&M expenses
are to be recognized in SWB Missouri’s test period results.
T.627;T.645;Ex.24,p.58~59;Ex.24,p.62-64; Ex.29,p.4-5;Staff
Brief,p.43

The purpose of the compensable property study is pnot to
identify what are the amount of property and expenses on SWB’s
Missouri books of accounts. Net compensable property is an

adjustment to remove from Missouri’s book results, property and
oxpenlé benefitting other states. T.594-95;Case No. TC-89-14 R&O

P-16;SWB Brief,p.45 Before compensable property removes expenses,
those expenses must first be accounted for in Missouri operating
results. Staff has admittedly failed to do this accounting before
applying its compensable property adjustment. T.627 Staff’s
incorrect inclusion of the 14 South Fourth Street expense as a

substitute for the Data Center’s O&M expense is understates

Ystaff now states that SWB failed to adjust for 14 South
Fourth Street. Staff Brief,p.44 This is not correct. T.645
Further Staff claims SWB failed to account for "vacancies" at
other locations. Staff Brief,p.43. The vacancies (12 people &
32 people) would not impact O&M costs. T.642



expenses.® The total Data Center expenses, which are not
challenged by Staff, were identified by Mr. Edmundson as $7M.
Ex.42,p.2,S5ch.2 Mr. Barfield used that amount, less the $2M for 14
South 4th Street, to adjust O&M "upwards" by $5M, not the $7M Staff
asserts.? Ex.24,p.58-59;Staff Brief,p.43

Staff is correct that the 1993 compensable property study
shows $3M less compensable expense (because there were 18 fewer
cases in 1993). Ex.38,p.10 The 1993 compensable property study
only indicates the decline in total compensable service activity --
it does not indicate what should be the beginning Missouri O&M test
period expense. It is from this beginning balance that the
compensation study results are adjusted. The test period Missouri
O&M expense is $5M higher because of the new St. Louis Data Center
and Staff has not accounted for this increased test period expense.
Ex.29,p.5;T.626-27 Both the investment and the expense must be

recognized.

Wgtaff’s admission that its case included 14 South 4th
Street O&M expense (Staff Brief,p.43;Ex.29,p.5) is determinative
of this issue. Staff now recognizes some O&M must be put in the
test period beginning balance -- before any compensable property
adjustment removes that expense. Therefore, the correct O&M
expense must be included.

Ugtaff says SWB "proposes to adjust this amount upward by
roughly $7 million to reflect the St. lLouis Data Center . . . in
the 1991 Compensable Property Study." Staff Brief,p.43-44 Staff
incorrectly states the issue. SWB and Staff have agreed to use
the allocations from the 1991 study results, but have not agreed
on test period O & M expense ~-- namely the change to reflect the
Data Center. SWB and Staff have agreed on the Data Center’s
investment, with Mr. Edmundson testifying that the O & M expense
associated with that investment is $7 million. This is the issue
-- not how much investment znd expense is allocated through the
compensable property study by the 1991 study.




7. INTEREST DURING CONSTRUCTIOK (IDC)

Staff’s Brief principally restates its pre-filed direct
testimony; it overlooks Staff witness Riley’s admissions during
cross-examination. sStaff also incorrectly cites the actual facts
the only time it references the transcript. Staff Brief,p.47

Basically, Staff argues that construction was funded 100% from
depreciation and that depreciation is ‘"cost (free." Staff
Brief,p.45 On both counts, Staff is wrong. First, the unrebutted
record reflects that construction was not 100%¥ funded through
depreciation, since gross plant increased over $200M more than
depreciation expense. Ex.37,p.64-65 Mr. Riley first raised this
isgsue in his pre-filed direct and recanted this erroneous
conclusion during cross-examination.? T.557-58 Second, Mr. Riley
also admitted that depreciation is not cost free. T.550

Next, Staff argues that SWB attributes its "authorized equity
return (12.61%)" as the "cost" for IDC. Staff Brief,p.45 This is
also incorrect as reflected by the record which states that SWB is
recommending the same cost assignment as previously used by the
Commission -- the overall weighted cost of capital. Ex.37,p.61-
62,65-66

Staff contends that SWB has not had any new debt issue, equity
infusion, or new common stock during the applicable period. starf

Brief,p.45-46 This fact, however, faile to support Staff’s

BIn an attempt to override this admission by Mr. Riley,
Staff’s Brief cites Ex.30,p.17;Ex.36,p.14~15. These two cites
are not appropriate. Ex.30 deals with total company results, not
intrastate Missouri. The conclusion arrived at in Ex.36 was
based on Mr. Riley’s analysis of MR reports through 1991 (T.579),
which as SWB witness Barfield noted, are often misused.

Ex. 24,po 19-21
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argument. Since Staff argues depreciation is "“zero cost"™ and
represents SWB’s only source of funding construction, the issuance
of debt and equity are not relevant to Staff’s position.

Finally, staff concludes by stating that the FCC bases the IDC

"in part on the prime rate (i,e., common equity is not a part of
the equation. . . .)."® sStaff Brief,p.46-47 It incorrectly cites
the testimony of SWB witness Toti at T. 585-86 as the sole support
for this statement. A review of the record, however, clearly
illustrates that this cite does not support Staff’s conclusion.
Mr. Toti said:

Q. Okay, that’s fine. 1Is the prime rate a component of the
AFUDC rate calculated in accordance with current FCC
practices?

A. Well, The FCC’s Part 32 requires you to capitalize AFUDC
based on the cost of both debt and equity funds. And
that’/s the way we record AFUDC on our books.

Q. So am I to take it by that answer that you believe that

: the prime rate is not a component of the FCC’s AFUDC
rate?

A. Not for purmoses of booking in accordance with PartVﬁz.

T.584-85 Mr. Toti then stated again that "But as far as Part 32
books go, they [FCC] require both cost of debt and equity.® T}sas
This is also what Part 32 states. 47 CFR 32.2000(x)

Using the overall cost of capital is not only required by
Part 32, past Commission practice, and reason, it is also

consistent with how that same invesiment is treated when placed

BThis misstated reliance upon the FCC to support Staff’s
position is highly selective--even if Staff had quoted it
correctly. Note that in the TPUC issue, Staff does not show such
a keen interest in the FCC’s Part 32 procedure. The new proposed
FCC rule --if adopted--would use the cost of debt along with
inclusion of all TPUC in the rate base. T.584-87.




into service. If indeed, the construction is supported *100%" by
"cost free” depreciation, there should be no difference in the
"return® allowed when it is transferred to plant in service. If it
is a "cost free" source of investment, then it should be equally
cost free when placed into plant in service. Yet, when the plant
is placed into service, Staff suddenly assigns the overall cost of
capital to the same investment. T.536-37 Staff simply fails to
present any logical reason for assigning different costs for the
same investment dollars.

8. SHORT TERM - TELEPHONE PLANT UNDER CONSTRUCTION
(8T-TPUC)

Staff argues that inclusion of ST-TPUC (as Part 32 requires)
would create intergenerational inequities. Staff Brief,p.48 SWB
disagrees. There is a current period cost associated with ST-TPUC.
In fact, neither party is asserting that no cost should be assigned
to TPUC. The issue is determining when to pay for that cost. The
test period ST-TPUC projects are already serving current customers.
Ex.37,p.73-76;T.571 Intergenerational equity requires current
customers to pay for the costs incurred to provide service to them.
Since the ST-TPUC is already in service, current customérs should
pay the related costs. Inclusion of ST-TPUC in rate base would
promote better intergenerational equity than deferral of the costs
through the IDC calculation which would transfer the current cost
to future generations of customers.

Finally, the Staff concludes with the old "flood gate" cry;
that unless the Commission rejects SWB’s proposal, other LECs will
request inclusion of ST-TPUC in the rate base. Staff Brief,p.48~49




ﬁl«

This is not necessarily true.* The applicant would still be

obligated to comply with the typical standards which require the
investment is reasonable for the undertaking. But either way, the
current customer should be neutral to the question since the same
cost -- IDC or cost of capital ~-- applies.

9. CASH WORKING CAPITAL (CWC)

As SWB anticipated, Staff is arguing that the 28.46 day
collection lag calculation is "suspicious" and "could be" wrong,
but even if correct, it is excessive and unreasonable. Staff
Brief,p.50

There cannot be any serious question that SWB’s collection lag
is 28.46 days; Staff’s many attempts to calculate the lag all
resulted in similar time periods. T.1776-80 Nor can- there be
serious question that SWB’s collection procedures are unreasonable.
Staff has no factual basis to dispute SWB’s collection practices;
it has made no attempt to examine those practices or the practices
of other utiliti¥s.T.1810,1817 Merely because the collection lag
is longer than the minimnn residence payment due date (21 days) is
not a basis to conclude ahy practice -~ much less the lag period -~

is unreasonable.®

¥Most other states already permit ST-TPUC in the rate base
without apparent problems. Ex.37,p.72

Bgtaff witness Boczkiewicz even admitted that the collection
policies were not used as a basis for Staff’s 21-day proposal.
T.1817 Staff’s reliance upon this argument demonstrates an
after-the~fact approach to try and bolster a flawed position.

%gtaff now relies upon the claim (first and only raised
during cross-examination of SWB witness Wepfer) that the recent
SWB consolidation of the customer payment remittance operations
to Texas and the U.S. Postal system are to blame for this
(continued...)




Finally, as a counteroffer, Staff now suggests that SWB should

ingtitute a 1late payment charge. Sstaff Brief,p.50-51;T.1830
Staff’s rate design witnesses do not recommend this new rate, and
such a post-test period revenue change is not part of the revenue
requirement suggested by Staff; it is a tacit admission that
Staff’s 21-day proposal is simply not Jjustified by Staff’s
evidence.

10. POST EMPLOYMENT BENEFITS

Many of the arguments addressed in Staff’s and OPC’s Briefs
concerning FAS 87, 112 and 106 were discussed in SWB’s Brief and
will not be repeated here. Instead this Reply will focus on the
issues identified by those parties.

Staff introduces the FAS issues with a quote from State ex

"the ratemaking function must provide sufficient income to cover
the utility’s operating expenses and debt service . . . .® 706
S.W.2d 870,873 (Mo. Apo. 1985) SWB agrees; the question is what
are the Company’s expenses. The only issue remaining after the FAS
portion of the hearing was whether or not FAS 87, 106 and 112 could
reasonably measure current period expenses and thus serve as a
proper foundation for rates. Both Staff and OPC witnesses admitted
that if accrual accounting could provide the proper measure of
expense that it would be the preferred method. T.1495,1601-02

The measurement of the periodic post employment/retirement

%(,..continued)
excessive lag -- j.e,, it takes longer to mail the bill to Texas.
Staff Brief p.49-50 The record confirms that the 28.46 was
calculated before the consolidation and the post consolidation
lag data is similar. T.1776-80;Ex.43,p.35
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benefit expense is unquestionably an actuarial function. T.1520-23

The only actuary who testified in this case was Joseph Vogl and he
attested to the accuracy of SWB’s expense levels. Ex.166 Thus, it
is difficult to see how Staff’s or OPC’s unsubstantiated and
unqualified actuarial opinions can form the basis for a valid
denial of FAS 87, 106 or 112. Staff and OPC made no effort to
investigate their concerns through discussions with an actuary of
their own choosing or through meetings with SWB’s outside actuary.
T.1521 As a result, it has been impossible for the Company to
dispel staff’s concerns which are based solely upon an intense
distrust of actuarial processes. Jd. Because Staff failed to sit
down with Mr. Vogl to discuss the study, passed up the opportunity
to cross-examine him at the hearing, and admitted that a study done
by the Einstein of actuaries would not be acceptable, there has
been no room for education or compromise. T.1520-22

Many of the jurisdictions which have adopted FAS 106 have
found room for compromise by using a variety of ratemaking
safeqguards to ensure that the adoption of the new FAS pronouncement
would be fair to utilities and their customers. Ex.37,Sch.4 A
serious discussion of ratemaking safeguards cannot occur in this
State until a dialogue is openead. As long as the standoff
continues, utilities in Missouri whose true (ji.,e., booked) expenses
will be ignored and utility customers, who in the long run will pay

higher rates for deferred benefit expenses, will be harmed.?

ZEight to ten years from now when SWB’S revenue requirement
for OPEBs may actually be lower under FAS 106 than pay-as-you-go,
it will be interesting to see if Staff and OPC find the accrual
methodology suddenly more acceptable, as Staff did with FAS 87 in
1989 when it reduced customer rates by $19M.
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A. FAS 87 I8 THE PROPER MEASURE OF
SWB’S PENSION EXPENSE.

Staff makes the circular argument that funding is superior to
FAS 87 because accrued expenses do not correspond to contributions
to the pension fund. sStaff Brief,p.53 Staff misses the point.
Accrual entries and funding entries do not correspond because
funding is not directly related to the level of pension expense.
The need to fund is driven in large part by how well the pension
fund has performed and not by the day-to-day earning of benefits by
employees as they perform service for the Company. It is the
earning of benefits and the corresponding 1liability that the
earning creates, which is the true measure of the Company’s pension
expense. Ex.37,p.4-5,11-12 FAS 87 was an acceptable measure of
pension expense in 1989 when it drove SWB’s revenue requirement
down by $19M. That measuring device is no less accurate and
appropriate today.

Staff also claims that funding is a better method of
calculating pension expense because SWB cannot withdraw cash from
the pension fund to meet other expenses. The innuendo that the
Company would somehow misappropriate pension dollars in excess of
the funded amount is improper at best, particularly since it is
wholly unsupported by the record. The well-funded status of SWB’s
plan resulted from favorable earnings on the fund, not excessive
contributions. Ex.37,p.10-12;Ex.166,p.23 The reduction in revenue
requirement and resulting lower customer rates produced by that
well~funded status should be viewed as a positive feature of FAS
87, as recognized in the R&0 of Case No. TC-89-14, rather than some
improper hidden agenda. R&O,p.14 Finally, in order to clarify the
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record, it should be pointed out that withdrawal of funds, even

"excess" funds, from pension plans are not prohibited in all cases.
IRC 401(h) and 420 allow a transfer of pension funds to pay current
OPEB expenses. The evidence reflects that SWB has made a 401(h)
transfer in the past. T.1518,1647 Such transfers allow pension
funds to work twice as hard by covering pension expenses and paying
OPEB claims as well. JId.

Staff also states that "ERISA calculations will alleviate cash
flow problems." Staff Brief,p.54 SWB cannot imagine, in the
context of this docket and given the overall tone of Staff’s Brief,
that Staff is actually concerned about the Company’s cash flow.”?
If Staff were that concerned, it would recognize the problem SWB
will have if it is not permitted to recover booked pension expense
in rates because the obligation to pay such expenses will not
change with the ratemaking method.

Adoption of the ERISA minimum method Staff has proposed will
not achieve their stated goal of discouraging the funding of
pension plans in excess of the bare minimum. The need to fund
above the ERISA minimum exists as a matter of good business

judgment.”® The Company will continue to be concerned about the

A1t is ironic that Staff implies concern about SWB’s cash
flow while supporting a $150M reduction in rates ~- a substantial
portion of the Company’s cash flow! It is also contradictory to
staff witness Riley’s testimony that SWB’s cash flow was
"adequate” in the 1988~1992 time period. Ex.36,p.10 That time
period is when SWB was using FAS 87 to account for pension
expense.

BMaintaining pension assets in excess of the ERISA minimum
is a common practice of unregulated businesses because it
prevents poor earnings from adversely affecting a company’s
ability to meet its pension obligation. Ex.166,p.23




risk that minimum contributions will lead to inadequate funding.

The sufficiency of the pension plan for the past 10 years has been
exclusively due to earnings on the fund, which are outside of the
Company’s control. Ex.37,p.10-12;Ex.166,p.23

Staff opposes an amortization of the remaining pension asset
if the Commission adopts the ERISA minimum method, claiming that
the difference between FAS 87 and ERISA is only timing and will not
harm SWB. If timing is truly the only difference, then the example
in swB’s Brief (p.62), which demonstrates that choosing the lowest
revenue requirement method from rate proceeding to rate proceeding
as Staff has done in the past two cases, can and will hurt the
Company. In 1989, the adoption of FAS 87 reduced customer rates by
$19M annually as the pension asset (the reverse of the TBO on the
FAS 106 side) was returned to customers. T.1621-22 Now that
customers have received that $19M benefit for the past 4 years and
the pension-related revenue requirement under FAS 87 is positive,
Staff advocates switching back to a funding method, without any
credit for the remaining pension asset. That is just not fair.
The only way to remove the asset from the Company’s books is to
write it off or amortize it. Mr. Toti explained the necessity for
recognizing the asset in his Rebuttal testimony: '

In order to [continue] to record this asset, there must

be economic value to it. Under SFAS 87, the pension

asset has economic value because it will be recovered

when pension expense exceeds funding . . . . A Commisgsion

order in favor of Staff’s proposed method could

effectively prohibit recovery of the pension asset . . .

If a regulator affects the recoverability of an asset,

SFAS 71 requires the asset to be written off to reflect
that those costs will not be recovered in rates.

Ex.37,p.15




Finally, in deciding this issue the Commission should consider

why FAS 87 was adopted in the first place. In Case No. TC-8%-14,
Part 32 (including FAS 87) was found to bring

SWBT’s accounting procedures more in 1line with

competitive companies, thus making SWBT better able to

meet the requirements of a more competitive industry.
R&O,p.14. That statement is no less true today than it was 4 years
ago. With competitors like IXCs, cable companies and coin phone
providers all intervening to push their own agendas in this docket,
it is clear SWB’s need to meet such forces on even terms is more

important today than it was in 1989.

B. FAS8 106 IS THE PROPER NEASURE OF
SWB’S OPEB EXPENSES

Staff suggests initially that the problem with the calculation

of OPEB expenses was created by the FASB because it failed to take
. into consideration the needs of the regulatory sector when FAS 106
was adopted. Whether that is true or not, the utilities in
Missouri had no hand in causing the issuance of FAS 106, and have
had no choice in whether to adopt it for financial reporting
purposes. Thus utilities should not be punished because of "the
rock and a hard place" Staff acknowledges at page 63 of its Brief.
It does not serve any useful purpose to view the FASB as an
encroacher into this Commission’s Jjurisdiction (even if it
reasonably feels that way). It would be more productive to try and

find some middle ground where utilities and the Commission can £ind

a way to make the new financial accounting standards work in the
Missouri regulatory community.
The 38 of 42 jurisdictions which have adopted FAS 106 have not

expressed a belief that they were laying down their regulatory
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mantle to a conquering FASB.® Instead, their decisions reflect a
careful examination of the new standard and a realization that its
provisions (with some modifications in certain instances) are
consistent with sound ratemaking. After determining what their
concerns were, each regulator addressed those concerns through the
adoption of the new statement with safeguards, unique to their
needs. Ex.37,Sch.4 Missouri can do the same. If the concern is
whether the dollars to cover the OPEB liability will be there when
the liability comes due, the Commission can require funding like
Texas and Kansas have done. T.1639 If the concern is whether the
liability will be there years down the road, the Commission can
require periodic reports and advance notice of plan curtailments.
If the concern is actuarial manipulations, require standard
actuarial assumptions (as Rhode Island did), require staff to
engage its own actuary or mandate the immediate recognition of
gains and losses as a cross check of the accuracy of the actuarial
study. See Ex.37,Sch.4 There are many ways to make FAS 106 work
well within the regulatory framework.

Staff relies upon the alleged lack of a legal obligation to
provide OPEBs as a reason to deny the use of accrual accounting.
The Company addressed this point in its Brief and will not repeat

any of those arguments here. One new point should be noted,

¥opc’s tenacious reliance upon the few remaining
jurisdictions which have retained pay-as~you-go is misleading
because those cases advocated a regulatory asset approach. The
evidence in this case is markedly different. Staff witness
Traxler confirmed the unavailability of a regulatory asset for
FAS 106 expense. T.1558-59

%FAS 106 specifically addresses curtailments and how to
handle them at paragraphs 96-99,




however, where Staff tries to draw a distinction between OPEBs and
pensions. Staff correctly notes that SWB’s use of the 401(h)
transfer mechanism obligates the Company to maintain the current
level of OPEB costs for five years after a transfer, but suggests
that this obligation is not 1long term 1like ERISA pension
requirements.¥ Staff witness Traxler admitted on the stand that
the only part of the pension obligation which cannot be curtailed
is the vested portion. T.1511 A review of ERISA provisions
reveals that pension rights vest at five year intervals, no shorter
and no longer a period of time than the cost maintenance period
required by the IRC. See ERISA 29 USC 1053 The point is not that
pensions are also at risk, but instead that the same forces which
make the reduction or elimination of pension benefits unlikely are
operating in the OPEB area, too. Simply put, employees both union
and ' management, view pensions and OPEBs as an integral part of
their compensation package. T.1514-18,1641 A reduction or
curtailment of such benefits will lead to either an increase in
another area of compensation or extreme employee dissatisfaction,
potential strikes and ultimately a compromise in customer
service.® JId. The Company has no plans to reduce those benefits
and the Commission would be the first to know if a change in plans

were ever contemplated because of ongoing regulatory oversight.

Rgtaff’s Brief failed to note that the S-year cost
maintenance period is renewed with each transfer. This could
effectively restrict major plan changes through the end of the
century. T.1571-73,1613-14

Bror example, when certain reductions in medical benefits
were incorporated into the current CWA contract (Ex.169), the
changes were accompanied by an increase in another area of
compensation, the Success Sharing Plan. See Ex.183
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Staff also suggests that markets are indifferent to OPEB
expense recovery and notes a speech given by SBC Chairman Ed
Whitacre and SBC stock prices shortly after the TBO write-off. Mr.
Whitacre advised the investment community that the write-off of the
TBO (not ongoing FAS 106 expense) on the financial books would not
cause cash flow problems. That was true at the time and would
continue to be true today, if ratemaking treatment for OPEBs was
guaranteed in all six (including interstate) SWB jurisdictions.
Mr. Whitacre clearly contemplated ultimate recovery of the OPEB
expenses as two of SWB’s six regulatory jurisdictions had already
promised recovery and ultimately all but one has indicated it will
at this time. Ex.170,p.9 SBC’s stock competes primarily with
other utilities, particularly RBOCs. The Company’s equity
competitors wrote-off their TBOs at the same time as SBC, so the
effect in the investment community was a wash. See
Ex.170,p.9;Ex.18,p.39 Mr. Traxler admitted that interest rates and
other indicators, such as recovery in two SWB jurisdictions, may
have been a factor in the rise in SBC’s stock prices this spring.
T.1530-33 The more relevant time to determine whether failure to
recover FAS 106 expenses will harm SWB will come when investors
discover which companies have actually been allowed to recover
those expenses and which have not. See Ex.163 (CreditWeek Report)
To date, only utilities with major operations in the District of
Columbia, South Dakota, Louisiana and Arizona will be disclosing
their failure to obtain current recovery of those expenses. The
investment community has suggested that such a failure will harm

the affected companies with reduced cash flow and as a result,
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reduce ratings. JId.

Finally, Staff renewed its criticism of the Company’s
actuarial evidence. The focus on actuarial issues fails to take
into consideration SWB’s cap on retiree medical expenses.
Actuarial concerns will be eliminated as the DDB cap begins to
cover all retirees. T.1667-68;Ex.166;Ex.170 The cap will severely
mitigate any measurability concerns because SWB’s OPEB costs will
equal the fixed DDB amount and the FAS 106 calculation will be
superseded by the cap. Id. Even if actuarial concerns were still
a legitimate issue after the cap is considered, Staff’s criticism
is not based upon an indepth analysis. Staff has never been
interested in understanding SWB’s actuarial study. The testimony
at the hearing demonstrated that Mr. Vogl took all plan changes
into account when he performed the study and that the declining
health care trend rate reflects those changes, as well as
inflationary factors outside of the Company’s control. T.1666-
67;Ex.166,p.17

Staff cannot understand wvhy the study forecasts a 12% trend
rate for health care expenses when the Company’s experience in 1992
was 4.77% percent. First the 4.77% discussed in SWB witness
Zishka’s testimony represented the growth rate for active employees
and retirees, whereas the study itself focused on retirees alone.¥
Ex.170,p.6-8;T.1666-67 Second, the cOmpany's'ability to absorb

inflationary factors and contain expenses in any given prior year

¥plan amendments such as co-payments and caps are put in on
a going forward basis and do not reduce any existing benefits for
retirees. Instead, benefits stay the same, but employees, as
they retire, will be expected to share a greater portion of the
costs.,
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is not an indication of the trend rate going forward. 1In the year
a co-pay increase is introduced, for example, health care providers
may increase their charges by 10%, but the Company’s expense level
will not increase at the same pace because employees/retirees will
be sharing the higher expense. JId. 1In the next year however, if
health care providers increase their charges by an additional 10%,
the entire increase would be borne by the Company, unless yet
another program is introduced. An illustration using a straight

10% medical inflation rate per year demonstrates this point:

-A- -B- -c- -D- -E-
XEAR DR. BILLS CO-PAY €Q. EXPENSE TREND
1 $50 $0 $50 -

2 $55 $5 $50 0%
3 $61 $5 $56 12%
4 $67 $5 $62 11%
5 $73 $5 $68 10%

As the illustration suggests, in the first year a co-pay, or other
cost containment measure, is introduced the Company does not
experience the full effect of medical inflation. However, unless
similar measures are zided on top of the existing measure in every
subsequent year, the trend experienced by the Company will
correspond closely to the overall trend in medical inflation. 1In
year two of the example, when the co-pay is introduced, even though
inflation is 10%, the Company’s trend rate is zero. But by the end
of the five years it is right back at 10%. Mr. Vogl, in his
actuarial wisdom, knew that while SWB may be good at controlling
health care expenses, it cannot control inflation and thus, like

every other entity, SWB will experience increases in medical
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charges.¥ Even so, SWB’s study shows the trend rate receding from
123 to 6% over a 12 year period.

Although Staff has never proposed a disallowance of the TBO,
it now cites the past nature of the TBO as a reason to reject FAS
106. Good Grief! FPay-as-you-go igs the TBO and by definition pay-
as-you-go expenses are past expenses. At least after the
transition period, FAS 106 will provide perfect matching and
prevent the perpetuation of intergenerational inequity. Ex.167,
p.26

C. FAS 112 SEHOULD BE ADOPTED IF FAB 87
OR 106 IS ORDERED.

The first time anyone saw Staff’s position of FAS 112 was in
its Brief. staff’s prefiled testimony on FAS 112 was exactly 1/2
page and only stated that if FAS 112 is adopted it should be
recognized in 1993 sharing. Any order relying upon the position
revealed in Staff’s Brief would be lacking in evidentiary support.
SWB believes FAS 112, like FAS 87 and 106, provides a more accurate
measure of post-employment expenses. FAS 112 has a manageable
revenue requirement (approximately $3.8M) associated entirely with
the transition mechanism because pay-as-you-go and FAS 112 periodic
expenses are nearly the same. The Company did not adopt FAS 112

early to increase revenue requirement by $3.8M in a $150K case.¥

¥The health care trend rate as used in the FAS 106 actuarial
calculation attempts to capture the inflationary factors outszide
of a Company'’s control (Column B), not the way in which a Company
handles those expenses (Column E). Compare Columns B and E in
the example.

¥gtaff also ignores paragraph 12 of FAS 112 which encourages
early adoption of the new standard. SWB’s adoption in 1993 is in
full compliance with that provision.
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FAS 87, 106 and 112 make sense because they allow the Company
to account for significant expenses the same way the competitors
do. Additionally, though each statement has a positive revenue
requirement at this time, they can be adopted without a rate
increase in this consolidated proceeding.¥

11. DEREGULATED SERVICES

Staff’s Brief on deregulated services is a prime example of
contradictory reasoning. On one hand Staff confirms CAM as the
approved method to adjust deregulated service expense from the
operating results; while on the other hand, Staff questions the
validity of the CAM data. Staff Brief,p.64 In most instances
Staff supports the use of the most current 1992 data (i.e.,, revenue
annualization (Ex.27,p.6), salary and wage annualization (Ex.175,
pP.7-8)); while on the other hand, Staff proposes the use of 1991
CAM results as representative of the ongoing 1level. staff
Brief,p.64

staff suggests that "changes" in CAM results are reason enough
to reject 1992 data. Id. 7o the contrary, it is all the more
apparent that the occurrence of changes make it even more important
to use the most current information. Company witness Doherty’s
Rebuttal testimony fully supports the enhancements made to CAM.

Ex.32,p.23-26

YThe approximately $35M revenue requirement associated with
the FAS issues will drive SWB’s net income down even though rates
would not be reduced by that amount in SWB’s proposal. Customers
will benefit from the matching of expenses to the period in which
active employees earn the associated benefits rather than
deferring expenses to future periods when inflation will
exacerbate the problenm.
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Staff’s claimed inability to review the SWB external auditor’s

workpapers is unfortunate. Staff Brief,p.64 However, when the
workpapers did become available in July (prior to the hearing on
this issue), Staff’s review should have assured the appropriateness
of the CAM changes. After more than a year of auditing, Staff had
ample opportunity to evaluate all phases of SWB’s operations -- it
can hardly justify its lack of information on the absence of an
audit by others.

12. SEPARATIONS

The Staff argues that SWB’s B&C adjustment is an isolated
March 1993 separations factor change and that if adopted by the
Commission would distort an appropriate revenue/expense/investment
relationship. Staff Brief,p.65-66 This is not SWB’s proposal.
SWB’s proposal is based upon the FCC’s March 1993 Clarification
Order, and restates separations factors (Ex.7,p.22,Sch.10-2) for
the test period January through September 1992, to the correct
results by directly assigning 100% of the intralATA PTC Plan B&C
charges to the intrastate jurisdiction.® SWB is pot (as Staff
suggests) advocating use of separations factors that were developed
using data up through March 1993 for any expense category. Id.
SWB’s proposal simply restates the Staff and SWB agreed-upon
separations factors based on the March 1993 Memorandum Opinion and
Order, FCC 93-95. Ex.184 This March 1993 order clarified and
confirmed that 1992 B&C costs should be directly assigned 100% to

#1t is not a March 1993 Separations Factor as Staff argues.
It is the March 1993 FCC Order that clarified how the 1992 test
period factors should have been originally assigned. Ex.185,
p.28-32;Ex.7, pP.25
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the intrastate jurisdiction. SWB Brief,p.92 Staff witness Meyer
concurs that intralATA PTC B&C charges are 100% intrastate. T.1747
The direct assignment (100%) of intralATA PTC B&C charges to the
intrastate jurisdiction maintains the appropriate
revenue/expense/investment relationship.

Even if this issue is viewed as a March 1993 change, it is a
valid adjustment. This is an item which is known and measurable
and which should be used to calculate the Company’s revenue
requirement (Ex.185,p.28-32;Ex.7,p.22,Sch.10-2), because it
correctly reflects the appropriate intrastate test year expense
with the underlying account balances as of September 1992. SWB

Brief,p.92-93

Both SWB and Staff concur that 1992 is not a representative
period to determine the level of RTU/LTU fees includable in the
ongoing cost of service. The 1992 level was abnormally high, not
consistent with eithcr historical levels or levels expected in the
immediate future. Ex.7,p.47 Consequently, SWB used the 1993
budget for RTU/LTU fees because it is reflective of ongoing
operations and represents a significant change that should be used

to compute the Company’s revenue requirement. Order Adopting

*) - Case

No. TC-93-224,p.3~4

Staff argues that SWB failed to explain the "significant
variances" in LTU activity and that SWB has not shown that the
level is a "recurring" event. Staff Brief,p.68-69 As the evidence

ghows, SWB has the tracking data to confirm this increased budget
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amount (over 1991 actuals) is on target and that, as mechanization
increases, payments for LTU fees will only increase, not
decrease.¥® T.667-68;Ex.69,p.22-23

14. EMPLOYEE COMPENSATION

Nowhere in testimony or during cross-examination did staff
state that the SWB wage and salary expenses were "extravagant or
unnecessary" as Staff now contends in its Brief. Staff Brief,
pP.70;Ex.175;Ex.176

A. SENIOR MANAGEMENT INCENTIVES

Ironically, staff contends that "given all the corporate
reorganizations of SWB in recent times, it is difficult to imagine
that any incentive plan could increase the efficiencies of the
Company." Staff Brief,p.72 Those reorganizations, however, are
compelling evidence that SWB’s senior manager incentive plans work.
Staff is blindly ignoring business reality if it fails to recognize
that decisive, sometimes drastic, actions must be implemented by
senior managers to position this Company to effectively meet the
dynamic changes affecting this industry. Without a long term
focus, incented by SWB’s long term plan, such major changes could
be ignored or left for the future when it could be too late.

Gone are the days when telephone companies could count on
monopoly profits and a reasonably stable earnings or operating
environment. In order to preserve the financial viability of this

Company, both for its customers and shareholders, today’s leaders

¥staff’s reference that SWB "utterly"” failed to present
evidence on the LTU expense is not correct. Staff Brief,p.69
SWB witness Duncan discussed RIU expenses (Ex.138) -- SWB witness
Martin discussed LTU expenses and mechanization. Ex.69,p.22-23
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must be incented to look to the future, to make the hard decisions
today to ensure that SWB keeps pace with this industry, and to make
whatever adjustments are deemed necessary to better position the
Company to deal with a dynamic environment. These hard decisions
include continuing to modify the Company’s structure to ensure all
efficiencies are explored in order to effectively compete and at
the same time, effectively meet customers’ needs. Staff’s
complaints about the Company’s reorganization activities are
misplaced and demonstrate a lack of business savvy. SWB does not
apologize for its continuing efforts to tailor its organizational
structure to meet a rapidly changing operating environment.
Similarly, staff’s contention that the profit performance of
SBC and the price of SBC’s stock are too remote to Missouri’s
customers ignores important realities about how publicly held
companies effectively design executive compensation programs so as
to align management’s objectives with those of the Company’s
stakeholders, including SWB’s customers.® Ex.181,p.38 Linking
compensation to profit objectives is the only sensible way to
structure executive compensation. Moreover, staff’s position would
result in a plan that forfeits the valuable benefits derived from
SBC’s publicly-traded stock. Stock price captures the effect of
long term decisions on a present value basis and, therefore, stock
incentives are appropriate in an executive compensation plan.
Ex.181,p.45 This is primarily why so many companies have similar

long term plans. Stock price is also a valuable indicator of how

“1t also ignores Staff’s reliance upon SBC stock prices in
its Rate of Return and FAS 106 arguments. Staff
Brief,po 15, 21, 59-60
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the outside market evaluates the senior management of a company.
Ex.181,p.38-39
B. TEAN AWARDS

Staff’s Brief fails to explain the obvious inconsistency
inherent in its position on this issue. staff specifically finds
that the functions performed by GHQ employees are beneficial to
Missouri customers. Ex.182,p.12 Staff states that GHQ employees
perform centralized functions for SWB’s five states and Staff finds
that the centralized functions are more efficient than having
employees in each state perform these functions.® Ex.182,p.12
Recognizing the efficiencies and benefits of this approach, staff
seeks to disallow the GHQ TEAM expense which rewards GHQ employees
for and encourages these efficiencies and the centralized
contribution to Missouri operations. This makes no sense. Both
base salary and TEAM are part of the GHQ employees’ total
compensation. Staff has not found this total compensation package
to be excessive. T.1623 Therefore, Staff has provided no
competent evidence to disallow the GHQ TEAM award. As this
Commission did in case No. TC~89-14, it should appropriately allow
the expenses associated with the GHQ employees TEAM award.

In addition, the Company’s use of the 1992 performance year

“staff again in this section of its Brief criticizes the
Company’s reorganization. This criticism is puzzling since staff
apparently finds benefits in centralization and the Company’s
reorganizations have typically incorporated greater
centralization resulting in greater efficiencies. T.1720 Each
reorganization has fostered greater operating efficiency by
permitting SWB to further downsize its work force. Finally, it
should be pointed out that although organizations are becoming
more centralized, the goals associated with the TEAM awards do
not change. This is one of the strong attributes of a TEAM
program.
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TEAM award is reflective of September 1992 salary and employee
levels; Staff’s use of the 1992 payment (1991 performance year) is
not and does not maintain the appropriate revenue/expense/rate base
relationship. Staff is also incorrect when it states that
"...Staff’s version is a more accurate valuation of the cost of
TEAM awards." Staff Brief,p.75 Staff’s valuation understates
SWB’s revenue requirement by more than $600,000. SWB Brief,p.103
This is not reflective of ongoing operations given the 1991
modification of TEAM award parameters which increased the total
TEAM earnings potential. Ex.182,p.7-11
C. EXPENSE PERCENTAGE

staff’s exclusion of clearing account activity in the
computation of the expense percent is not reflective of "ongoing
operations." As conceded by Staff in cross-examination, costs are
continually charged to the CWO clearing account and for any given
twelve-month period there will always be a balance in the account.
T.1702 ,

Further, the 1level of CWO activity has steadily and
dramatically decreased, from $3.7M in 1991 to $.01M during tha
first five months of 1993. T.1702~04 One need only to look at
Staff’s own expense percent calculations to see that the level of
CWO activity is decreasing, the September 1992 CWO level is not
reflective of ongoing operations, and the expense percent has been
increasing since 1991. Ex.177 The Company’s expense calculation
is the more accurate valuation of the expense percent going

forward.
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D. SEVERANCE PAYMENT PLANS

Staff’s ‘“prospective" view of force reduction expenses,
current expenses matched with future wage and salary savings, does
not allow the Company to recover the reasonable costs which
directly produce the savings. Ever under Staff’s "prospective"
view of force reduction expenses and savings, 1991 severance
payment plan expenses must still be included in the ccst of
service. Staff’s use of September 1992 force levels in its payroll
annualization captured the future savings associated with the 1991
severance plan expenses. The September 1992 employee level
excludes recipients of severance payments between January and
September 1992, thus the future savings are included in staff’s
payroll annualization. SWB Brief,p.106 The future savings have
been included in the cost of service, but the current expenses have
been excluded. Staff’s rationale cannot be used to support its
proposed disallowance because Staff disallowed 1991 expenses and
annualized 1992 future savings.

E. ENHANCED MANAGEMENT PENSION (EMP) AND ENHANCED
PENSION (EP)

Staff’s exclusion of EMP and EP costs because they are non-
recurring contradicts its own testimony and that of the Company.
Ex.30,p.20;Ex.175,p.4~5;Ex.43,p.77;Ex.69,Sch.10-11;Ex.182,p.19-20
Further, as noted in the Company’s Brief and testimony
(Ex.182,p.20), although SWB’s specific force reduction plans were
unrelated to each other and conceived at different times for
different reasons, the fact remains that force reduction programs
have been ongoing at SWB since 1986. T.1714-16 Moreover, any
review of business publications provides overwhelming industry-wide
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evidence that downsizing is a common and continuing practice.
Ex.182,p.19,Sch.2;Ex.30,p.22-23

Staff also argues that no provision was made in their case for
future employee reductions. The fact remains, however, that
Staff’s use of September, 1992 employee levels takes full advantage
of the significantly lower 1992 wage and salary expenses without
allowing for the recovery of any of the costs which directly
resulted in the decreased employee force levels and associated
expenses .

b 8 COMPENSATED ABSENCES

Staff’s premise that the ten-year amortization reflects
expenses that SWB will never pay unless it goes out of business
reflects Staff’s unwillingness to accept accrual accounting for
compensated absences. The amortization represents 1988 vacation
expense, earned in 1987 and pajid in 1988, recognized over the next
ten years on the books of the Company. Ex.44,p.2-3 The
amortization averted recognizing two year’s of vacation expense in
1988 when Part 32 and accrual accounting for Compensated Absences
were adopted. Ex.44,p.2-3 The amortization did not prevent or
change the fact that 1988 vacations were paid in 1988; that is, the

cash transaction actually occurred.

“The inclusion of EMP and EP costs in the 1992 Customer
Credit calculations also does not justify Staff’s exclusion of
these costs. staff admitted during cross-examination that the
level of Right-to-Use fees precluded the sharing of 1992 revenue.
T.1713 Staff further stated that these costs would only be
recovered twice (even though they technically have not been
recovered once) if these "one-time" costs are built into rates.
But as cited above, these costs are not "one-time," they are
recurring and, therefore, part of the normal cost of doing
business and includable in the cost of service.
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The Company established a deferred charge in 1988 for the
unrecorded liability associated with the 1988 vacations and
amortized this deferred charge on the books of the Company in
accordance with Part 32. 47 CFR 32.24(b)*® The Company’s revenue
requirement reflects the continuztion of the amortization.
Ex.44,p.5 The Staff’s proposed disallowance of this amortization
changes the books of the Company and, as such, Staff has the burden
of proof on this issue. T.1834 The Company is not using
"accounting gimmickry" to recognize the amortization; the Company
is merely following the prescribed accounting procedures for
compensated absences mandated by Part 32 and adopted by this
Commission for ratemaking purposes in Case No. TC-89-14.

G. OTHER COMPENSATION ISSUES

Staff excludes SWB’s stock plans“ as well as its March 1,
1993 management salary increase arguing that such expenses are
isolated adjustments outside the test year and update period.
However, the stock plans were both established during Staff‘s
updated period. The Company appropriately accrued expenses
associated with those plans in accordance with GAAP and Part 32.
These expenses, therefore, are proper costs and should be
annualized and included in the cost of service with other wage and

salary expenses.

“part 32 was adopted for accounting purposes by the
Commission in 4 CSR 240-30.040 and for ratemaking purposes by the
Commission in Case No. TC-89-14, R&O, pages 13~-14.

“The Success Sharing Plan and the Stock Value Appreciation
Plan.
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As detailed and supported on pages 111-113 of SWB’s Brief, the

“known and measurable®™ March 1, 1993 management salary increase is
much more accurate and reflective of ongoing operations than
Staff’s 1992 level and, therefore, should be included in SWB’s cost
of service. sStaff simply argues it is outside the test year. As
discussed in SWB’s Brief, the Commission has found that known post-
test year increases are properly included in the cost of service
because "the increase is an expense that the Company will actually
be experiencing at the time the rates established herein go into
effect." See In Re St. Louis County Water Co., 29 Mo. P.S.C.
(N.S.) 425, 435 (1988) The March 1 increase has occurred, will be
in effect when the order in this case is issued, and therefore,
should be included in cost of service.

15. S8BC PARENT COMPANY COSTS

Staff claims its SBC adjustments are necessary to prevent
SWB’s monopoly service ratepayers from cross-subsidizing the
unregulated ventures of SBC. Staff Brief,p.85-87,95-96 This
argument ignores the fact that the rates of SWB’/s Missouri basic
local exchange service customers have not been increased in almost
a decade and would not be increased for at least another three
yeares under the Company'’s proposal in this case. Thus, SWB’s basic
local exchange service customers have not been and will not be
subsidizing anything, including any increased SBC charges. Staff’s
argument is without merit.®

“staff’s argument also ignores that SBC’s cost assignment
process is designed to and does assign a significant portion of
the SBC costs to its unregulated subsidiaries. This is shown by
the fact that increasingly more of SBC’s total costs have been

(continued...)
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Staff asserts it discovered a high percentage of problems in
the SBC material that was reviewed. Staff Brief,p.87,89-91 The
evidence does not support Staff’s claim.* Nor does the record
reflect that Staff made any detailed investigation into or engaged
in any statistically valid sampling of the 35,000 or more SBC
vouchers to determine whether there were in fact significant
misallocations or just a few simple reporting errors. To the
contrary, Mr. Schallenberg admitted that he did not even know how
many vouchers SBC processed and that he made no attempt to look at
vouchers or even at the total amount. T.2285 Staff acknowledges
that it has the burden of proof on this issue (Staff Brief,p.89),
and the absence of a detailed investigation or statistically valid
sanpling demonstrably denies any legitimate support for Staff’s
position. T.2285-86;2289
Staff also claims that the vouchers it references are evidence
of SBC’s failure to direct charge and alleges that such failure
calls into question all of SBC’s expenses. Staff Brief,p.89
However, the evidence shows SBC direct charges a large percentage

of its expenses (24%); that it has increased the amount of direct

4(,..continued)
directly assigned and/or allocated to the unregulated
subsidiaries, while SWB’s portion of such costs has steadily
decreased. Ex.219,p.10,29-30;p.II-6,V~55 and V-56

“gtaff found one error on a list of eighteen vouchers and
contends that is a high percentage. Ex.218,p.36~37 The error
which staff found was an isolated instance amounting to
approximately $130 on a Missouri intrastate basis. The
allocation was due to a coding mistake made by a temporary
employee. SWB Brief,App.C,No.8 SWB would submit that no cost
allocation system is perfect and that mistakes will be made. But
an isolated error is not a proper basis for questioning the
efficacy of the entire SBC cost allocation process.
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charging; and that most of its direct charges are to ite
unrequlated subsidiaries. Ex. 220,p. II-§,V-55,V-56 and Study
Ex.V-3 and V-5 Thus, SBC does direct charge costs to the
unregulated entities. Staff’s contention to the contrary is
incorrect.¥

Staff contends the use of the investment and employee factors
does not comply with the requirements of the FCC’s order in CC
Docket No. 86-111 and SWB’s CAM (Staff Brief,p.91,93). The use of
such factors is not only supported by industry practice and the
accounting literature, but is the method referenced in CAMs on file
with the FccC. Ex.220,p.II~4 and p.IV-1,et sgeq.;T.2221~-23%
Staff’s position on this issue is also contradictory. oOn the one
hand, Staff acknowledges that SWB is largely responsible for the
creation of most of the functions performed by SBC. However, in
this instance, Staff wants the Commission to ignore that SWB causes

the majority of the SBC costs. Staff Brief,p.1-2,85,93%

4SBC may not be direct charging as many costs to the
unregulated entities as Staff may want it to, but that is not a
legitimate basis for impugning the process or for changing the
SBC cost assignment process. When viewed in its entirety, the
SBC process is clearly a reasonable and equitable method for
assigning parent company costs. Ex.219,p. 10-11;Ex.220,p.II-
5,1I1-6,II-7 and II-8

“Although Staff claims that there is threadbare support and
no analysis to support the use of the investment and employee
factors, the record is replete with both analyses and support for
the use of those factors in each and every instance where they
have been employed. Ex.220,p.V-58 through V-82,Study Ex.V-47
This is in marked contrast to Staff’s business unit approach
which has no support either in practice or the accounting
literature, and does not even purport to assign costs according
to any cost causative basis. Ex.219,p.33-36

“Wnile staff claims the expenses in these cost centers are
largely fixed (Staff’s Brief,p.91-92), it admitted that some of
(continued...)
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Staff also urges the Commission to ignore the fact that SWB
pays less under this arrangement than it would on a stand-alone
basis, claiming this matter to be "irrelevant.® staff Brief,p.93
Yet, it was precisely because these costs would be incurred by SWB
on a stand-alone basis that they were allowed by the Commission in
Case No. TC-89-14:
The Staff has not been able to establish any of the
allocated costs which would not be incurred if SWB
operated on a stand-alone basis.... Since the involved
services need to be performed regardless of the corporate
structure, the proposed disallowance is unreasonable.
R&O,p.40
Staff further states that the other (non-SWB) subsidiaries and
SBC itself obtain the most benefit from the SBC activities in terms
of reducing costs from a stand-alone level, Staff cites no
evidence to support this statement because there is none. Staff
Brief,p.93 Were it not for S3C’s centralized performance of these
activities, SWB would have to perform most of them on its own and,
in that event, would not share the costs with the other SBC
subsidiaries. That arrangement would increase SWB’s costs.
Ex.219,p.13-15;Ex.221,p.VII-1 and VII-2 In addition, contrary to

Staff’s contention, the evidence shows the other subsidiaries,

because they are much smaller than SWB, would not have the same or

9(...continued)
the costs are variable and offered no quantification as to the
amount which is variable and the amount which is fixed. T.2245-
46 Whether they are fixed or not, however, is not the issue and
does not change the fact that SWB is predominantly responsible
for SBC incurring both investment (e,g., shareowner services) and
employee (e.9., benefits) related costs. The use of the
investment and employee factors properly recognizes the causes of
these costs and assigns them accordingly. Ex.219,p.19-23;Ex.220,
p.V-58 through V-82,Study Ex.V-47
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as great a need for these activities, and that SBC would have no
need for such activities on its own. Ex.219,p.19-24,36.

Finally, staff claims the exclusion of retained expenses from
the general allocator violates the FCC requirement that the general

allocator be computed using all expenses directly assigned or

attributed. Staff Brief,p.94 However, Staff ignores the fact that

therefore are properly excluded from the calculation of the general
allocator. Only by suggesting that retained expenses are directly
assigned expenses (when they are not) can Staff claim they should
be included in the calculation of the general allocator. This
fundamentally ignores that the allocation process is concerned with
parent company costs that are actually allocated or assjgned to
subsidiaries. Pretending, as Staff does, that the parent company
is a subsidiary has no factual or logical basis, and serves only to
distort and artificially manipulate the actual assignment of

costs.¥

%similarly, Staff makes the unfounded assertion that SBC
retains pone of its mergers & acquisitions (M&A) costs
(Staff,p.95), vhen almost all of those costs are retained.
BEx.220,p.V-46 and V-47 The only exceptions are for the Office of
the Chairman and Board of Directors activities which are
generally allocated because their activities are too broad to be
segregated and cannot be reasonably assigned based on either
direct assignment or an indirect cost causative measure of use.
Ex.219,p.27;Ex.220,p.V~-65 and V-66 Thus, it would be
impractical, a vaste of time, and of no material effect to
attempt to isolate the amount of time spent by the Office of the
Chairman or the Board on M&A activities or to change from the
current method of generally allocating their costs. Ex.219,p.26-
7:Ex.220,p.V-79 Under somewhat similar circumstances, it has
hoen held that a further segregation ot costs is not required.

See - AS
u.s. 635 645-16 (1945)




16. AFFPILIATE TRANSACTIONS

Staff’s Brief on this issue and its operational
recommendations are largely dependent on complaints regarding SWB'’s
alleged lack of an audit trail for affiliate transactions,
analogizing SWB’s documentation to a puzzle where the pieces lack
identifying numbers. 1In reality, SWB’s audit trail is more like an
unbroken, straight line, drawn in accordance with Company Operating
Practices (OPs) 125 and 112, two documents which were given to the
Staff in response to DR 42. In a very clear manner, those OPs
explain that affiliate transactions are generally conducted through
written contracts that reduce the terms and conditions of the
relationship to writing.’! A well-defined, detailed audit trail is
the result.” Ex.222,p.21-30,Sch.4

Essentially ignoring this foundation by failing to start with
the documents generated pursuant to those OPs and following
specific transactions through the process, TAI instead chose to ask
for all documents asscciated with affiliate transactions®™ and then

complained when it could not relate the components of that self-

S'Those OPs as well as the Affiliate Services Policy and
Procedure Manual are widely distributed among SWB employees.
Ex.242,p.9 These three documents more than adequately fulfill
Staff’s recommendation (3).

70 the extent that a puzzle analogy is at all helpful,
applying it to the review conducted by TAI is only minimally apt
if one also adds that TAI chose to do its review by mixing the
pieces of many different transaction puzzles in a single pile,
ignoring the numbers provided, and then complaining that the
puzzles are not already put together.

$see e.9., Ex.240,p.6 (quoted DRs demand information on all
services, rather than information on a service-specific basis)
TAI apparently compounded its own discovery problems by expanding
its review to affiliate transactions that Staff did not contract
with TAI to review. Compare Ex.229,p.1,2 and Ex. 235,p.1
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inflicted paper avalanche. As SWB witness Taylor demcnstrated, one
could find the audit trail and the necessary information if one was
only willing to 1look. Ex.243,p.19-21;Sch.4 TAI’s effort in
sorting through its own paper mess cannot be blamed on SWB when the
clear audit trail actually made and used for internal purposes was
ignored. SWB also cannot assure that the materials provided were
actually understood, nor confirm Staff’s level of understanding
especially when the first indication of confusion is in testimony.

Staff’s Brief also confirmed its hunt for "gotchas" instead of
an objective review of affiliate transactions against applicable
standards, as illustrated by Staff’s refusal to acknowledge factual
rebuttals and TAI’s use of unique, heretofore unknown standards.
Staff’s claims regarding the understatement of FDCs and its
erroneous belief that revenue has been used as an allocator have
been refuted by SWB witness Lundy and cannot be reiterated in the
space available. Ex.222,p.4-27 Staff’s charge that SWB cannot
substantiate the reasorableness of affiliate purchases rings hollow
when confronted with the facts, of which the purchases from the

Hotel Majestic® and Telecom™ are just examples. Likewise,

#SWB clearly established that not only is the room rate at
the Hotel Majestic in compliance with the FCC affiliate
transaction rules, but is also market-driven as confirmed by the
Runzheimer Report used by SWB to monitor that rate. In contrast,
Staff claimed that the Adams Mark Hotel "had a rate of $70 per
night." Staff Brief,p.102 Staff witness Cassidy’s testimony is
not so definitive - Adams Mark "was willing to offer a rate of
$70." Ex.139,p.15 1Inasmuch as the claim arises from a Staff
®investigation,” one is left with the distinct impression that
Staff got the unsubstantiated rate by calling the Adams Mark,
speaking with some unknown employee, and being given a ballpark
guote based upon undisclosed assumptions (e.g,, advance bookings,
every other Monday bookings, after midnight bookings).
Ironically, Staff itself uses the Runzheimer Report on travel and

(continued...)
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contrary to Staff’s allegations regarding sales tc affiliates, SWB
does perform market reviews when appropriate and where approprizte
market-comparable data is available for comparison purposes.
Ex.242,p.13 SWB uses the type of data recommended by Staff witness
Oligschlaeger in Case No. TC-89-14 in setting a market-like price,
data provided to Staff and TAI in this case.*®

In sum, SWB understands and appreciates the level of concern
associated with affiliate transactions. As reflected in its
testimony, SWB’s day-to-day practices ensure compliance with
applicable FCC and state affiliate transaction safeguards. Going
a step further and aggressively pricing its non-tariffed atfiliate
services, SWB generated over $2M in excess of the FDCs for those
services during 1991. In the face of that surplus, Staff’s

operational recommendations are simply unnecessary and costly,” as

%(...continued)
lodging to establish lodging and meal expense levels for

¥gcge SWB Brief,p.144-45 for the $690,177 in real, concrete
1991 savings garnered by doing business with Telecom, including
$228,600 on one item alone that absolutely could not have gotten
but for a price available to Telecom, but not SWB. Ex.243,p.23

¥Mr. Oligschlaeger stated in his deposition in Case No. TC-
89-14, that market information for the sale of services to
affiliates should follow the example set forth in DR 53 from Case
No. TR-86~94. He made more than 19 separate references to this
type of data as being sufficient.

fistatf ignores the real $1.08M cost of performing market
studies (54 services at an estimated $20,000 each) without any
assurance that increased revenues would result, while placing at
risk levels of contribution similar to the $10.1M generated from
1988 to 1991. Ex.242,p.20;SWB Brief,p.134-35
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well as redundant to current processes® and intrusive upon

management’s prerogatives.® Staff has not provided any
substantial and competent evidence supporting its claims, relying
instead on unproven and legally deficient suppositions and innuendo
on which to base its flawed recommendations.

17. KANSAS CITY DATA CENTER

There are two issues related to the KCDC. The first is
whether the KCDC should be "deregulated.” While Staff claims it is
"not sure” if it should be, it argues for inclusion as a regulated
service because of "flaws" in SWB’s proposal. Staff Brief,p.104

One alleged flaw is that the event is not known or measurable

because it did not happen until January 1993. SWB’s proposal is to
adjust the KCDC from the 1991 test period results. Staff’s
adjustment is also based on 1991 test period data; so both use 1991
data which is certainly "known and measurable" as the foundation
for the KCDC adjustment. Ex.7,p.26-32;Ex.29,p.27; Ex.28,p.2

The second issue is the correct adjustment value, Staff’s
initial adjustment was in error; the revenue portion was
subsequently corrected by Staff witness Rucker. Ex.28,p.2 The
remaining question is the expense valuation. Ms. Rucker said she

would "review™ the errors (which Company witness Martin listed),

%The testimonies of SWB witnesses Larkin, Powers, Lundy, and
Taylor demonstrate that SWB already performs the substance of
Staff recommendations (2), (4), (6), and (7). See
Ex.222,242,241,243

¥some of the recommendations appear to traverse the line
between the Commission’s jurisdiction and management discretion
{e.d,, formation of a centralized affiliate group). There is
also some question about the extent of the Commission’s
jurisdiction in the area of non-tariffed affiliate services.
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but she never corrected those errors.? SWB’s evidence that Staff
has undervalued KCDC expense by $1.8M ($17.0M less $15.2M) is
unrebutted evidence and cannot be disregarded. Ex.7,p.32 Whether
deregulated or not, the correct data center expense and investment
must be included in Staff’s adjustment.

18. INCOME TAXES

A. VACATION PAY

Staff quotes the Commission’s Order in Case No. TR-79-213 that
provides "the Company should flow-through the benefits of the tax
timing difference relating to relief and pensions, social security

taxes, cost of removal and salvage, and yacation pay accrual.”
Staff Brief,p.107 (emphasis added) sStaff then claims that this

same Order did not ordexr SWB to use flow-through
treatment for vacation pay tax timing differences. staff
Brief,p.106

Staff does not explain why it takes the position that the
words of the Order mean something exactly opposite its plain
language.S! sStaff adds confusion to the issue by stating that the
book and tax treatment of vacation pay "both changed" and therefore
flow~-through treatment should have ended before Case No. TC-89-14.

Staff’s confusion may be due to the fact that the basis for

its "changed" argument was shown to be incorrectly stated by Mr.

“gtaff says it is a "test year" difference. Staff
Brief,p.105 There is no evidence by Staff on any "test year"
differences. Staff’s reference is not supported by any Staff
testimony. The onlv evidence is Ms. Martin’s statement on
expense calculation errors.

figtaff says the Order only relates to an "item™ =-- not "all"
vacation pay -- an interesting thought, but one that is at odds
with the Order in Case No. TR-79~213.
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Schallenberg in his Surrebuttal testimony. There, Mr. Schallenberg
based the "change® on the TRA of 1986. During cross-examination he
agreed that was incorrect. T.2352 staff now admits the 1987
Revenue Act was the basis for the timing "change.® Staff
Brief,p.108 The 1987 Act, which applied to tax years beginning
1988, coincided with the 1988 adoption of Part 32 vacation pay
accounting. These two simultaneous changes -- tax and book -- for
vacation pay continued the book/tax timing difference.

There was no period of time prior to the June 1989 Order in
Case No. TC-89-14 where flow-through was not applicable for the
book/tax timing difference. That Order for the first time adopted
normalization.

Staff notes that SWB "admits" the Commission ordered tax
normalization in Case No. TC-89-14, but misstates the extent of the
admission. SWB’s admission excepts the transition amount (the Part
32 10-year amortization) that provided flow-through treatment.
Ex.37,Sch.8-~3,8ch.7-1 to 7-3 Even Staff witness Schallenberg
admits that there was a vacation pay adjustment reflected in the
Case No. TC-89-14 tax schedule. T.2353

Finally, Staff depicts a chart as portraying annual book and
tax treatment of vacation pay expense. Staff Brief,p.110 Staff’s
chart shows that SWB has recejved a tax deduction of only $27M
annually. Yet Staff now proposes that for ratemaking purposes SWB
should compute tax expense assuming $29.7M in annual vacation pay
tax deductions (110%). There are no tax laws or prior Commission

precedence which support Staff’s inequitable proposal.




The Commission should reaffirm its decision in Case No.
TC-89-14 and again approve SWB’s tax treatment of vacation pay
expense.

B. & C. AMORTIZATION OF INVESTMENT TAX CREDIT (ITC)
AND EXCESS DEFERRED INCOME TAX ANMORTIZATION
(EDITA)%

Staff claims that SWB’s calculation is incorrect (Staff
Brief,p.112); however, it is the same methodology approved by this
Commission in Case No. TC-89-14. SWB’s methodology does pot assume
that all compensable property investment generated ITC, nor does it
assume that the New Data Center generated ITC as Staff claims.
Staff Brief,p.112 Likewise, SWB’s calculation does not assume that
all compensable property was placed into service before the 1986
TRA. Staff Brief,p.113 SWB developed a ratio of compensable
property depreciation expense divided by total booked depreciation
expense and applied that ratio to ITC and EDITA to remove the
compensable property portion. T.2337

Removal of the ccapensable property that did not generate ITC
or EDITA from the numerator of this ratio would also require
removal of all "booked" property that did not generate ITC or EDITA
from the denominator. But, the key is that the IRS requires that
if any estimates are used for plant adjustments, the same estimates
must be used, consistently, for ITC and EDITA. Ex.227,Sch.2 SWB
uses consistent estimates (ratio); staff does not follow this IRS

requirement.

g5taff’s Brief at page 112 states that SWB was "deceived
into using a ratio approach." This statement is not supported by
the citation listed or by any other evidence presented in this
case and should therefore be disregarded. This may be a
typographical error in Staff’s Brief.
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Staff claims that SWB’s methodology is incorrect, yet provides
no evidence to support that claim.® Sstaff witness Meyer eﬁen
admits that SWB’s method is similar to the method supported by
staff witness Doerr to adjust Staff’s rate base for compensable
property. T.2335

Staff also claims on page 111 of its Brief that its proposed
adjustment is no longer in violation of the IRS normalization
rules, yet Staff witness Meyer stated under cross-examination that
he does not even know whether his adjustment is consistent with the
IRS rules (the average rate assumption method [ARAM]).%* T.2340
Staff’s arbitrary adjustment of $50,000 to ITC and EDITA is not
based upon any Staff analysis or workpapers (T.2326-28,2338), and
Mr. Meyer admits it is not the right number. T.2339

D. COST OF REMOVAL/SALVAGE FOR PRE-1981 PROPERTY

About all Staff can say in its Brief is that it "won the
issue" in case No. TC-89-14. SWB agrees -- but additional facts
revealed in Mr. Me er’s cross-examination indicate that the
foundation for the Order in Case No. TC-89-14 is not present in
this case.

Mr. Meyer agreed there was a flow-through for pre-1981
property. T.2306,2311 Mr. Meyer also agreed the flow-through is
related to book/tax timing differences.® T.2297-98 Mr. Meyer

@gtaff alleges the adjustment to remove deregulated ITC is
different than what was reported to the FCC. Staff Brief,p.l112
There is nothing in the record to support this allegation.

“congistency with ARAM is a requirement of the IRC
normalization rules. Ex.227,p.4-11

“Not book COR/salvage differences, upon which Staff’s
premise is based. T.2317-18
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® 9
also agreed he was recognizing the flow-through in his test period
income tax calculation. T.2306 Therefore, the rate base
recognition proposed by SWB should also be adopted.

Staff’s Brief conspicuously says nothing about its 1991 "fliow-
through® income tax proposal (e.g., why this is the only tax
adjustment not based at a 1992 level; why it is proposed without a
corresponding rate base flow-through; why the "positive" adjustment
is inconsistent with historical results). T.2305,2314-15,2321-22
The facts do not justify the same result in this case.

B. NONPROPERTY RELATED DEFERRED TAXES

SWB offered the only evidence on this issue. Staff’s Brief
either arqgues from facts which are in the record, but which are not
tied to nonproperty deferred tax,% or from "facts" which are not
in the recorad. Staff Brief,p.114-15 Thus, Staff’s arguments
should be rejected by the Commission.

The accumulated deferred income taxes included in SWB’s rate
base are based upon iLalances on its September 30, 1992 general
ledger, not upon "estimates" as Staff claims. Ex.37,p.87-89
Staff’s claim that the balance *varies and fluctuates® is also not
supported by anything in the record. Staff Brief,p.114-15

Staff concludes by stating that the deferred tax is related to
RTU expense and then asks the Commission to examine this issue on
the *basis of income tax concepts.® staff Brief,p.115 Ironically,
it fails to provide any evidence of income tax concepts used by

Staff itself nor does it rebut Mr. Toti’s tax basis for the

“For instance, Staff cites Mr. Flaherty’s testimony. That
testimony deals with SBC cost center allocations to SWB -- not
with nonproperty deferred tax.
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adjustment -- the only tax concept which is in the record.
Ex.37,p.87-89

19. BUSINESS MEALS

Staff’s Brief mistakenly alleges that the "types of problems
that are referred to by the Commission in Case No. TC-89-14 still
exist today." staff Brief,p.115-16 This allegation is based
solely on selective SWB auditor’s opinions that are contained in
Exhibit 46P. Staff’s contention is indeed ironic because staff
witness Meyer, when asked during cross-examination about the types
of problems that existed in Case No. TC-89-14, admitted that he had
not looked at those problems.® T.680

Audit results since Case No. TC-89-14 reflect significant
improvement in documentation necessary to substantiate business
meal expenses. SWB Brief,p.156;T.675-81 For instance, the
auditor’s opinion from the December 17, 1991 Audit Report states,
"When compared to a similar audit conducted last year, the
exception rate improvcd to 14% from 49% in the previous audit."”
T.679 Even Staff witness Meyer admitted that improvement has been
shown. Id.

SWB controls, such as OP 56 (Bill Payment Practice), the
Management Employee Expense Guidelines, and the detailed reporting
requirements (Employee Expense Reimbursement Form, Ex.47) are
responsible for the improvement. SWB Brief,p.155-57 Since

Mr. Meyer did not audit any meal expense vouchers and did not

%1t is impossible to claim that "problems still exist" if
you don’t know what those problems were to begin with! Ms.
Martin -~ not Mr. Meyer -- is the only witness that reviewed both
events.




¢ )

review specific items in the Audit Reports to determine the type of
exceptions noted, he has no factual basis to claim othervise. SWB
Brief,p.155

Finally, Staff has characterized SWB’s current position as a
"blatant disregard® for the previous Commission order. starf
Brief,p.119 This is inaccurate.® SWB witness Martin analyzed the
current audit results in order to determine the nature of the
exceptions found. Not only were the results improved overall, but
Ms. Martin concluded that the type of errors found were primarily
clerical, not documentary. Ex.7,p.80 The one occasion of fraud
discovered in the October 4, 1991 audit was not, as Staff suggests,
taken 1lightly but produced a follow-up audit and management
corrective action. Ex.7,p.81 Staff’s continued insistence on a
100% adjustment is unreasonable.

20. YELLOW PAGES

If the Commission elects to continue with incentive
regulation, SWB has proposed that the 1985 adjusted level of Yellow
Page earnings, which is used in measuring SWB’s earnings under the
current plan, be frozen in the extended plan by reducing the
initial sharing point down to 10.7% ROE. SWB Brief,p.18%3-%0 The
1985 adjusted level of Yellow Page earnings is already reflected in
current prices for SWB services.

If the Commission elects to end incentive regulation, SWB
requests that the Commission consider not imputing Yellow Pages

earnings in determining SWB’s revenue requirement in this case, in

“pgain, since Mr. Meyer has not examined any of the OPs or
the voucher process itself, Staff has no basis to suggest in its
Brief anything about SWB’s compliance with past Commission order.




which there is no proposal to either increase the Company’s
revenues or local exchange rates. Additionally, only the largsst
rate reduction proposed by Staff would result in a reduction in
local exchange rates. Protection of local exchange ratepayers has
been advanced as the primary reason why Yellow Page operations were
left with the RHCs at divestiture and why the ability of the
Commission to impute is needed in the regulatory process. This is
not a proceeding in which the Commission needs to exercise its
discretion to impute in order to protect 1local exchange
customers.®

If the Commission elescts not to continue with incentive
regulation and decides to impute, SWB recommends the use of SWBYF'’s
results from the twelve-month period ending September 30, 1992,
which on an unadjusted basis are better than the 1985 adjusted

results imputed in Case No. TC-89-14.®  SWB proposes ‘twc

®gtaff states in its Brief that in December, 1983 SWB
committed that the fornation of SWBYP as a separate company
"would not harm positions of Staff and Public Counsel with
respect to the continued use of directory revenues and expenses
in the ratemaking process.® Staff Brief,p.134 At the December
18, 1983 on the record conference in Case No. TM-84-85
(Ex.zoo Sch.6), SWB officials stated to the Commission that
formation of a separate subsidiary would not preclude the
Commission from imputing Yellow Page results to SWB. It still
does not. But the current law does give the Commission the
discretion to impute or not. SWB is asking the Commission to
exercise its discretion not to impute under the facts of this
case.

Mstaff also asks the Commission to reconsider the
uncollectibles adjustment that was adopted in Case No. TC-89-i4,
because Staff believes the level of uncollectibles used in that
case was abnormally high. staff Brief,p.i127-29 1In fact, it was
the level of revenues for that year which turned out to be
abnormal, which is why the uncollectibles adjustment was
appropriate - namely, to reflect the fact that SWBYP never
collected the recorded amount of 1985 revenues. It is true that

(continued...)
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adjustments to those earnings levels and also proposes that, for
ratemaking purposes, the Commission allow an equity return on
SWBYP’s Missouri investments that produce the imputed earnings.
Staff recommends rejecting one of the adjustments and the return
allowance, but Staff’s Brief does not discuss why they should be
rejected.”” sStaff Brief,p.131 If the Commission adopts SWB’s
adjustments and allows a return, the imputation amount would be

only slightly below the adjusted 1985 results,” but the precise

™(...continued)
SWBYP'’s uncollectibles have changed since 1985, but so have its
other expenses and revenues. If post-1985 changes are to be
considered, then to be consistent, all such changes should be
considered and not just a change to uncollectibles. Ex.213,p.13-
14 SWB also disputes Staff’s contention that the amount of the
uncollectible adjustment in Case No. TC-89-14 ($5.9M) was
improperly calculated. Staff Brief,p.128 The $4.6M referenced
by staff is not a correct figure. The $4.6M was developed by
using an 8.75% allocation to Missouri (Ex.196HC,p.82), which is
based on the years 1984~1986 and is not the appropriate allocator
to use for 1985 specific uncollectibles.

TISWB’s return proposal would allow a return on the assets
that produce SWBYP earnings. SWB Brief,p.162-64;Ex.7,p.67-70
SWB’s proposal does no* involve placing SWBYP accounts
receivables in the rate base as Staff states on pages 56 of
Exhibit 202, therefore, Staff’s testimony regarding a cash
working capital requirement (Ex.202,p.56-62) is not appliicable.
SWB’s adjustment uses state specific accounts receivables and
prepayments, which constitute the largest portion of SWBYP
investment, merely as a method of allocating a portion of SWBYP’s
total sharehclder’s equity to Missouri. Ex.7,p.68;SWB
Brief,p.163-€64 Also, SWB’s adjustment starts with equity, which
is why Staff’s arguments (Ex.202 and 202HC,p.63-66) regarding
SWB’s cost of equity methodology are not applicable. Staff
recognizes that its adjustment, which includes only the level of
prepayments (deferred directory charges) in the rate base
(Ex.195HC,Sch.1), is not sufficient, which is why Staff attempted
to calculate more Missouri-specific assets. Ex.202HC, p.55
Allowing a return on SWBYP’s equity is no different than the
Commission allowing SWB a return on its investment and assets
used to provide telephone service. SWB Brief,p.162

The amount imputed would be $39.6M (Ex.7,p.63) based on the
twelve months ending September 1992 at a 14.1% ROE. The
(continued...)




amount will depend on the return level approved in this case. SWB

Brief,p.162-64

Staff, OPC, and MCTA assert that the Yellow Pages are a
natural extension of and are essential to the provision of basic
telephone service. OPC Brief,p.18;Staff Brief,p.137;MCTA Brief,
p.18-19 Most courts which have considered this issue have
overvhelmingly rejected that claim, and have held that the
publication of Yellow Pages advertising is not essential to or part

of the provision of public service.™

7(...continued)
adjustment to Staff’s 1985 number would be $5.1M and $6.8M to
Staff’s 1991 proposal. Ex.7,p.69

K

S.W.2d 520 (Mo. App. 1957),

Commission, 745 P.2d 563 (Wyo. 1987);

Subgcribers Association v, PSC, 383 F.2d 510 (D.C. Cir. 1967); A-
, 670 S.W.2d 733, 735

(Tex. App.-Austin 1984); nnu_mmmmmnxm.

549 P.2d 903 (Kan. 1976); K a

366 F. Supp. 307 (W.D. Ark. 1973);
216 F.2d4 26 (24 Cir.

McTighe v, New England Telephone & Telegraph
1959); University Hills v, Mountain Statesg, 554 P.2d 723 (Colo.
App. 1976); Executive Services v. Southern Bell Telephone &
, 514 F. Supp. 430 (S D. Fla. 1981), and Modern
: ) ' ppany, 440 F. supp.
1242 (D. Puerto Rico 1977) CQpias of these cases are included
in Tab A of the Appendix to this Reply Brief. MCTA‘s reliance on
vVideon v. Burton, 369 S.W.2d 264 (Mo. App. 1963) as contrary
authority is misplaced because: (1) the Missouri legislature
changed the law expressly to remove Yellow Pages
advertising and listings from the Commission’s complaint
jurisdiction, thus contradicting the reasoning in Videon that the
Commission can regulate the terms and conditions of buying Yellow
Pages advertising; (2) the Yideon decision, when issued, was
contrary to another Missouri Court of Appeals’ decision on the
same subject, see Mitchell, supra; (3) the Videon decision
erroneously concluded that there were no alternatives to Yellow
Pages advertising which, if true then, is not true today
(Ex.209,p.2-5,14;Ex.197-98); and (4) Videon does not represent a
correct interpretation of the current law in Missouri and is
contrary to the interpretation given similar laws by the
overwhelming majority of Courts.




21. ANNUALIZATION/YEAR-ENDING

A. REVENUES

Staff’s Brief ignores Staff witness Rucker’s cross—-examination
testimony on this issue. Staff’s Brief merely repeats Ms. Rucker’s
original prefiled testimony. During cross-examination, Ms. Rucker
agreed that seasonal trends do exist in both toll and access
revenue. T.490-01,505 Graphs presented in SWB witness Martin’s
testimony for business and residential toll and for access minutes-
of-use demonstrated beyond question the seasonal nature of this
data. Ex.7,Sch.11-1,11-2 Staff ignores this acknowledgement of
seasonality in its Brief.

For seasonal revenues such as access and toll, Staff’s Brief
incorrectly argues that both Staff and Company use end-of-period

.' units multiplied by a rate (revenues/units) and "the sole
difference between the Staff and the Company is the Company’s use
of the average rate versus the Staff’s use of the end-of-period
rate.® Staff Brief,p.158 The scle difference is staff’s fajilure
to recognize seasonality and trends. Ex.7,p.43

The Company does not, as Staff suggests, oppose using
forecasted data. What the Company opposes is the use of forecasted
data to validate an annualization for revenues gnly. The Company
does not deny the existence of future growth, but the growth in
revenue is always accompanied by growth in telephone plant and
growth in expense, both wage and nonwage expense. Ex.7,p.46 As
Ms. Rucker conceded during cross-examination, she did not perform
the same analyses against forecasted expense and investment changes

. as she did for revenue changes. T.513 Since the forecast reflects
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growth in these areas as well (Ex.74P), the rate base/ravenue/
expense relationship was not maintained by Staff. It is not only
the reasonableness of Staff’s overall revenue annualization which
is important, but the reasonableness of Staff’s overall revenue
requirement jincluding investment and expense relationships.
Ex.7,p.19;T.197 Maintaining this appropriate relaticnship was a
principal goal of Staff witness Meyer (Ex.2,p.2-3) which is not
achieved with Ms. Rucker’s revenue proposal. T.512
B. NONWAGE EXPENSE

Staff argues SWB’s proposal is "no more than an inflation
adjustment. . . ." Staff Brief,p.165 Staff mischaracterizes this
issue.® SWB adjusts nonwage expense for the significant changes
that occurred through September 1992. SWB Brief,p.6-7;SWB Reply
Brief, p.3;Ex.7,p.12,19 SWB then "year-ended" the activity using
the GNP change that occurred during the test period. SWB is not
requesting an inflation adjustment -- SWB annualizes the test
period results using the test period GNP-IPD.”

Staff also states that "inflation factors" are regularly not
allowed by the Commission. Staff Brief,p.165-66 This is not
totally correct. As proposed by SWB, the use of indices to adjust
test period (not future period) results has been alliowed. §See In

MThe adjustment is (a) $4.3M to adjust test period and (b)
$2.5M to year end using the GNP-IPD. Ex.244

Bstaff argues that SWB’s "year-end" adjustment is based on
an outdated study. Staff Brief,p.166 The study identified the
specific products measured and used to compute the GNP-IPD index.
T.665 The nonwage expense items included in SWB’s nonwage "year-
end" and test period adjustments, and identified and accepted by
both SWB and Staff in their respective CWC calculations, namely
gasoline, office supplies, rent, etc. (T.660;Ex.43,p.61), are all
items included in the study and GNP-IPD index.
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Matter of Midwest Motor Freight Bureay, 24 Mo. P.S.C.(N.S.) 202
(1981) (PPI to Adjust in Period Data); See also, Jn the Matter of

Application of Natjonal Bus Transportation Association, 23 Mo.
P.S.C.(N.S.) 545 (1980) The use by SWB of the GNP-IPD to "year-

end" test period results is not objectionable.

Staff casually alleges the nonwage expenses are ¥probably
unknown." Staff Brief,p.166 All components of nonwage expense,
including the component of "other," are known and were examined and
accepted by Staff for its CWC calculation. Ex.182 staff has no
basis to now contend that those expenses are “unknown."’

C. ACCESS AND BILLING AND COLLECTION EXPENSE

Staff’s Brief simply states SWB’s adjustment to annualize
access expense and billing and collection expense "suffers from the
same flaws as toll revenue." Staff Brief,p.164-65 It is not clear
what “same flaws" means since Staff failed to offer any testimony
on its access expense adjustment. Staff failed to review this
expense, to understand its direct relationship to PTC ravenue, and
has failed to include the most current level of expense in the
revenue requirement calculation. Ex.7,p.93 Access expense will
increase as toll revenue increases. Id. staff deces not deny that
fact. Since revenues are adjusted forward to September 1992, as
Staff proposes, then the associated expense must be consistently

adjusted. Leaving the expense at December 1991, while the

staff also incorrectly asserts that the increase in
affiliate transaction expense from December 1991 to September
1992 for EMP relocations is a gne time event and should be
excluded from the cost of service. Staff Brief,p.167 SWB
witness Wepfer confirmed these costs were accrued in 1921 and
reversals offset the actual vouchered expenses in 1992, thus
netting to approximately zero. T.663
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associated revenues are moved forward to September 1952, doss not

maintain the rate base/revenue/expense relationship.

22. ACCRUAL ACCOUNTING

In the introduction to its Brief, Staff notes that Commission
resolution of certain accounting issues will set ®new® policy
related to the use of accrual accounting in this case. Staff
Brief,p.6-7 Staff is wrong. OPC witness Robertson admitted that
accrual accounting is normally used for ratemaking. T.1601 Staff
witness Traxler agrees that accrual accounting per sze is normally
accepted for ratemaking purposes. T.1481 Staff itself supports
accrual accounting for pensions, cost of removal, depreciation,
income taxes, as well as many other issues in this very case. The
Commission has recognized the propriety of accrual accounting for
ratemaking for SWB in its Case No. TC-89-14 R&0O, p.13-14.
Ex.37,p.3,8,9 The use of accrual accounting in this case will not
set new policy, but merely re-emphasize the positive aspects of
principles previously recognized and adopted by this Commission. |

It is Staff, not SWB, which has proposed the "willy-nilly" use
of accrual accounting. SWB supported accrual accounting as
required by Part 32 consistently throughout its case. Staff picks
and chooses when to use accrual accounting, much like it chose to
accept FAS 87 in Case No. TC-89-14 when it reduced SWB’s rates by
$19M per year; however, now that the FAS 87 revenue requirement has
turned positive, staff has done a flip-flop.

Staff suggests that the Commission refer to a lawyer’s
textbook to gain an understanding of accrual accounting. Staff

Brief,p.7 With all due respect to the legal profession, Staff’s




definition is lacking and inaccurate. It is lacking because it
fails to describe the matching concept inherent in accrual
accounting.” It is inaccurate because it states "even though no
event in respect to cash or an gbligation happened during the
period." Staff Brief,p.7 (emphasis added) Accrual accounting
requires recognition of an obligation even if there is no cash
event; there is no required recognition if there is no obligation.

The Commission should look to accounting experts for the
proper definition of accrual accounting. The FASB defines accrual
accounting as follows:

Accrual accounting attempts to record the financial

effects on an entity of transactions and other events and

circumstances that have cash consequences for the entity

in the pericds in which those transactions, events and

circumstances occur rather than only in the periods in

which cash is received or paid by the company. It

recognizes that...events that affect enterprise

performance often do not coincide with the cash receipts

and payments of the period.
Statement of Financial Accounting Concepts No. 1, para. 44.
Ex.37,p.22

The FASB also states that the goal of accrual accounting is to
"relate the accomplishments and the efforts so that reported
earnings measures an enterprises performance during a period
instead of merely 1listing its cash receipts and outlays."
Statement of Financial Accounting Concepts No. 1, para.4s

Accrual accounting requires that costs incurred during the

period (whether there is a cash event or not) be matched with the

T'GTE witness Blanchard describes the matching concept in
relation to FAS 106. Ex.174,p.3-5 The matching concept for
accounting is equivalent to intergenerational equity concepts in
ratemaking.
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benefits resulting from the costs. This is obviously consistent
with ratemaking theory. Ratemaking is designed to charge customers
for the cost of providing service to those same customers (not
future customers). Each "accrual accounting® issue listed by
Staff, with the exception of SB 380,™ involves an obligation
earned by employees that should be recognized as earned, rather
than when paid so that intergenerational equity can be achieved.
Therefore, accrual accounting which is already pervasive, remains
the most appropriate method for ratemaking. Ex.37,p.22-24 Even
so, failure to adopt FAS 106 and FAS 87 (as Staff suggests) would
not constitute an indictment of accrual accounting.
III. INCENTIVE REGULATION

If the Commission elects to significantly reduce SWB’s
earnings in Staff’s Complaint proceeding and change the sharing
grid to begin sharing at 12.61% ROE, including Yellow Pages
earnings, the Commission’s decision on incentive regulation beccmes
easy. SWB is unable to commit toc price freezes, its'proposed TF2
discretionary investments, or 6ngoing sharing of revenues under
those conditions. In that event, the Company would elect to return
to traditional regulation under which it is able to retain all
earnings between rate proceedings, has the option of seeking rate
increases on all services, and can make its investment decisions
strictly on the basis of its earnings opportunities and franchise
obligations. Staff itself notes that, depending on the level of

Bsp 380 is not in fact an accrual accounting issue as staff
implies. See Section II (2) of this Reply Brief.
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rate reductions in this case, SWB may be better off financially by

returning to traditional regulation. Staff Brief, p. 184

SWB is not asking the Commission to trade rate reductions for
investment. The Company itself has proposed rate reductions. It
simply takes the position that the earnings levels achievable under
Staff’s proposed reductions would be unreasonable and would make
significant additional investment commitments imprudent. To
demonstrate that it would in fact make significant investments in
this State if permitted a fair earnings opportunity, the Company
has proposed discretionary, incremental investments of $140M to
$150M over a three-year period if it has the opportunity to retain
all earnings up to a sharing point of 10.7% ROE,”™ and to share
earnings from that point up to a CAP of 17.25% ROE.¥

Nor is SWB taking the position that it will not invest wmoney
in this sState in general, or in its TF2 proposals specifically, if
the incentive plan is not approved as proposed by the Company.
T.800-01,849 Investment levels, particularly discretionary
investment levels, will depend on earnings opportunities under
either traditional or incentive regulation. If the Commission
wishes to return to traditional regulation under staff’s Complaint,
it obviously can do so. Frankly, the way "traditional® regulation
is applied to a majority of the LECs in this state (that being

earnings are not subject to review if a company does not file for

®This assumes Yellow Pages earnings are not used in
calculating SWB’s earnings under the plan.

Ypecause earnings above 10.7% ROE would be shared, the
actual cap on what the Company can earn under the plan would be
approximately 14% ROE.
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rate changes) may be preferable to "incentive"” regulation as SWB
has experienced it under the current plan. No other LEC has had to
contend with annual earnings reviews, monitored network investment,
and shared earnings over the last three years.

1. LEGAL ISEBUES INVOLVING INCENTIVE REGULATION

Several parties, including Staff, OPC, and MCI, have taken the
position that the law precludes the Commission from approving an
extension of the current incentive plan until it first rules on the
merits of staff’s Complaint. Others, MICPA, MCTA, CompTel and the
Attorney General maintain that portions of the current incentive
plan are unlawful and cannot be extended under any circumstance.
Finally, OPC also takes the position that incentive regulation can
be extended by the Commission only if all parties agree to all
provisions of any extended plan.

A. THE COMMIZBION CAN EXTEND THE CURRENT PLAN DESPITE
THE STAFF’8 COMPLAINT.

SWB has pointed out in its Brief that the Staff did not have
the authority to file its Complaint and that the only case properly
before the Commission for decision is Case No. T0-93-192, involving
the proposed extension of the current incentive plan. SWB Brief,
pP.3-4 Even if the Commission determines that it has jurisdiction
to consider the merits of Staff’s Complaint, the Commission has the
authority to adopt SWB’s proposal for extending the current
incentive plan as a resolution of that Complaint.

SWB is not asking, as several parties suggest, that the
Commission adopt its TF2 proposal in 1lieu of a $150M rate
reduction. First, it is not entirely clear what revenue reduction
Staff actually seeks in this case. In its opening statement, Staff
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stated it did not really expect a $1i50H rate reduction. It
mentioned $95M. In its Brief, Staff claims overearnings of $135M.
Staff Brief,p.181

SWB’s response to Staff’s Complaint and its testimony
indicated no overearnings exist if the Commission uses the 14.1%
ROE sharing point in assessing the Company’s revenue requirement.
The same would be true if the Commission uses a 10.7% ROE and does
not include Yellow Pages earnings in computing SWB‘’s earnings.
Additionally, SWB has proposed $22M in rate reductions which would
reflect the decrease in capital costs which the Staff alleges has
occurred since the decision in Case No. TC-89-14.

Regardless of whether the Commission proceeds with incentive
regulation or returns to traditional regulation, rate reductions of
more than $22M are unwarranted. This is in part based on the
Company‘s proposal that the Commission adopt an ROE range
sufficient to encourage ongoing aggressive investment by SWB in
this state, including the more rural areas. Such a forward looking
concept is well supported under Missouri law. In an early Laclede
Gas case, the Supreme Court acknowledged "[i]t is well settled that
a utility is entitled to earn a return reasocnably sufficient to
keep it abreast of advancements affecting the business it

conducts."®

Commission, 110 S.W.2d 749, 776 (Mo. banc 1937) That is all SWB is

seeking in this case -~ to keep up with changing times - something

the Commission should facilitate. In State ex rel, Public Service
Ccommission v. Frass, 627 S.wW.2d 882, 886 (Mo. App. 1981), the

appellate court noted:
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Despite that hazard [of predicting future inflation], the

Commission must make an intelligent forecast with respect

to the future period for which it is setting the rate;

ratemaking by necessity is a predictive science.

TF2 gives the Commission the vehicle to accommodate future changes
in a way that is fair and reasonable to customers as well as the
Company .

Nor is SWB proposing, as some parties suggest, that the
Commission engage in single-issue ratemaking by evaluating earnings
solely on the basis of an ROE established for an extended incentive
plan. Nor is it requesting that customers pay rates established on
the basis of future investments committed to under the plan, or
that customers be required to contribute payment for aid to
construction. Under the current and proposed plans, SWB’s earnings
levels would continue to be measured on the basis of its actual
revenues, expenses and rate base as reflected on its books and
adjusted pursuant to the provisions of the plan.? These three
items are the same as those evaluated in a traditional rate
proceeding. In State ex rel. UCCM v. Public Service Commission,
585 S.W.2d 41 (Mo. banc 1979) ("UCCM"), the Missouri Supreme Court
struck down a fuel adjustment clause (FAC) because it focused on a
single item of cost - purchased gas - and adjusted rates
accordingly. The TF2 proposal, like the existing plan, looks
instead at a}l items of investment, cost and revenue and provides
for SWB to share revenues, rather than rates, according to earnings
calculated from all three. As a result, a "maximum®" rate is set

and it never varies. Additional expenses, or lower revenues, would

SiThese adjustments are those adopted by the Commission in
Case No. TC-89-14.




never increase customer rates or entitle the Company to a
surcharge.

Staff has recommended the monitoring provisions be updated to
include additional adjustments recommended in its Complaint.® The
Company has reccmmended that the Commission ccntinue to use the
adjustments adopted in Case No. TC-89-14. Surely the Staff, which
is recommending that the Commission continue to impute the adjusted
1985 level of Yellow Page earnings (data six years prior to the
test year), does not take the position that the Commission cannot
continue to use the other adjustments approved in Case No. TC-89-~
14, both to measure the Company’s current earnings and earnings
under an extended plan. Unlike the Yellow Page adjustment,; which
involves the ongoing use of 1985 data, all the other adjustments
included in the plan are applied to current SWB operating results.

In assessing the reasonableness of SWB’s current rates as a
prelude to an extended incentive plan, the Commission can assess
the impact of the Company’s proposal:

® To use 10.7% ROE, both as an initial sharing
point and as a basis for rates if Yellow Pages
::zgtngs are not included for purposes of this

e To reduce rates by $22M;

® To forego its COS revenue requirement ($6M);

f2gstaff alsc proposes applying interest to customer credits.
SWB believes this is inappropriate because it treats sharing as a
refund, which it clearly is not. Ex.7,p.111-12 Should the
Commission adopt Staff’s recommendation, such interest should be
treated similarly to interest on customer deposits which is
recovered from customers as part of the Company’s revenue
requirement. Ex.7,Sch.6-2 It would be wasteful tc establish
such a "pass~-through" expense.
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e To adopt SWB’s depreciation proposals {$11.5%)
and FAS 106 ($28M);® and

e To continue to apply the adjustments included in the
current plan (adjustments from Case No. TC-89-14) to the
Company’s actual books and records for 1991, or updated
through September 1992, or during the course of an
extended incentive plan.
Considering these factors, the Commission could determine that an
extension of the plan as proposed by SWB would result in just and
reasonable rates for customers and a fair return for SWB.

B. THE COMMISSION HAS THE AUTHORITY TO EXTEND THE
CURRENT PLAN.

Some parties take the position that any extension of the
incentive plan that includes sharing would constitute retroactive
ratemaking. It has also been suggested that extension of the plan
for a three-year period would constitute an unlawful moratorium or
an abdication by the Commission of its responsibility to insure
rates remain just and reasonable. It has also been alleged that a
sharing plan results in unlawful variable rates and that SWB’s TF2
proposal involves customer contributions in aid of construction.
Finally, it has been argued that recent legislative actions
preclude or limit the Commission’s ability to consider SWB’s TF2

proposal.

“The current plan specifically states the Commission may
consider and approve updated depreciation rates. Ex.93,Sch.1l-
57(b) It also provides that the impact of FAS changes can be
incorporated unless the Commission rejects their incorporation
after a challenge by OPC or staff. Id.,Sch 1-592(h)
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(1) SHARING AND RETROACTIVE RATEMAKING
If the Commission were to order SWB, against its will, to
share revenues resulting from approved current rates, it would
constitute retroactive ratemaking. But neither the current plan
nor SWB’s proposed plan permit the Company to raise prices to
recover past losses retroactively from customers. Rather, SWB has
offered to prospectively share revenues within a proposed range of
return if its TF2 proposal is approved. The Company can agree to
share its revenues without violating the ban against retroactive
ratemaking.* The concept of retroactive ratemaking prohibits
charging customers for past losses of the Company or requiring
refunds based upon an after-the-fact finding of overearnings. See
e.d,, UCCM, supra at 58-59. The TF2 proposal, like the current
plan, does not result in automatic rate changes; rather it aliows
SWB to commit to share revenues based upon the Company’s ROE
performance. Though SWB has a right to retain such efficiencies
under traditional regulation, it can forego that right in exchange
for a reasonable earnings potential.
{(1i) THE INCENTIVE PLAN DOBS8 NOT REQUIRE THE
COMMISSION TO ASBDICATE ITSE ROLE OQF INSURING
THAT RATES REMAIN JUST AND REASONABLE.
The current incentive plan resulted from an agreement among
all parties to the appeals of Commission decisions in Case Nos. TC-

89-14 and TO-90-1. The signatories to the agreement committed not

“although an Illinois court has held that a sharing plan can
constitute retroactive ratemaking even if the utility consents,
there has been no such finding by a Missouri court and the
current incentive plan has included a sharing arrangement for
almost four years. (e}

Comnmission, 561 N.E.2d, 426 (Ill.App.1990).
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to seek changes in the plan untili it had been in operatiocn at least
three years. That agreement and the Commission’s Order approving
it did not preclude entities who were not a party to the agreement
from filing a complaint concerning aspects of the plan. No such
complaints were filed, however.

The current proceeding has not resulted in an agreement among
all parties. sStaff and SWB have suggested that if the Commission
continues with incentive regulation it should extend the plan at
least three years and, thereafter, the plan would continue until
someone seeks a change in its operation. Just as with the current
plan, any party who does not concur in any extended plan approved
by the Commission would have the right to file any complaint
allowed by law. Assuming that party had standing tc pursue the
relief sought, the Commission would determine whether and how to
proceed. Because the approval of an extended plan would not
preclude the Commission from considering complaints, the agreement
of all parties to all provisions of the plan is not required, as
suggested by OPC. As other parties are quick to highlight, the
Coumission is charged with ensuring rates are just and reasonable;
the concurrence of OPC and other intervenors is not necessary
before a Commission Order setting just and reasonable rates becomes
effective.

Section 392.140 envisions the Commission investigating rates
"whenever" they appear unjust and unreascnable. For some companies
that occurs rarely, if ever; whereas for companies like SWB, it
occurs like clockwork. The statute does not set a schedule, but

instead provides the Commission with discretion. Incentive
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regulation actually allows the Commission to establish parameters
for the exercise of its own discretion to initiate a complaint.
That is a power it has always possessed under traditional
regulation. See State ex rel, lLaclede Gas v. Public Service
Commission, 535 S.W.2d 561, 566 (Mc. App. 1978)% TF2 merely
establishes ceilings and flocors to manage the Company’s earnings
within a reasonable range. At the same time, it does not affect
the rights of customers and other qualified entities to challenge
SWB’s rates. The Commission is in no way abdicating its
jurisdiction.

For its part, if the TF2 proposal is adopted, SWB would commit
to not seek any changes in the plan, either through legislation or
regulatory proceedings, during the first three vears.

(111) TEE SHARING PROVISIONS OF THE CURREKT AND
PROPOSED PLANS NO NOT RESULT IK VARIABLE
RATES

Rates were reduced by $82M at the onset of the current plan.
SWB has proposed additional rate reductions of $22M as part of its
proposed extension of the plan. Additionally, SWB has committed to
continue to freeze local exchange rates during the course of the
plan, and no rates would change during an extended plan except as
approved by the Commission; any such change would be on a
prospective basis only. Shared earnings from approved rates do not
involve rate changes, variable or otherwise, because tariffed rates

do not change unless authorized specifically by the Commission on

¥The Laclede case discusses the Commission’s broad
discretion under the file and suspend method of ratemaking where
every tariff filing need not lead to a protracted rate
proceeding.
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a prospective basis. SWB’s rates will not change without a rate

proceeding or tariff filing as contemplated by the statutes. The
statutes may require fixed rates, but they do not requires a fixed
rate of return. The Supreme Court noted "...the law of the State
only provides for the fixing of rates and does not fix the maximum
return thereunder.®" Straube v. Bowling Green Gas Co., 227 S.W.2d
666,671 (Mo. 1950)

(iv) S8WB’8 TF2 PROPOSAL DOES NOT REQUIRE CUSTOMER
CONTRIBUTIONS IN AID OF CONSTRUCTION

SWB has not requested that the Commission trade rate
reductions for investment. As set forth in Section III.,A.,1 of
this Reply Brief, supra, SWB takes the position that whether the
Commission elects to continue with incentive regulation or return
to traditional regulation pursuant to Staff’s Complaint, rate
reductions in excess of $22M are unwarranted. If the Commission
agrees, and if it then approves an extension of the incentive plan
as proposed by S8WB, the Company has committed to certain
investments over the next three years. Those investments have not
been included in rate base in the Company’s response to Staff’s
earnings Complaint. Nor have such investments been used as the
basis for the level of:any rate or price recommendation in this
case.

Assuming the incentive plan is continued, as investments are
'implemented over the next three yeafs, such investments would go
into rate base and, in conjunction with revenues and expenses
associated with such investments, would impact the level of SWB’s
earnings as measured under the plan. That is exactly how
investments under the current plan are treated, and exactly how
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they are treated under traditional regulation. Customers’ rates
would not be increased to cover such investments for at least the
next three years and then only if the Company filed for increased
rates and the Commission found them appropriate.

SWB is not requesting "excess earnings® to fund its TF2
investment. SWB has committed to make the TF2 investment if it is
permitted a fair opportunity to earn on that investment
prospectively.

(v) LEGISLATIVE ACTIVITIES

MCTA suggests that because certain legislation did not pass in
1992 the Commission is precluded from approving any form of
incentive regulation. The current plan was implemented in 1989,
prior to the legislation to which MCTA refers. In its Order in
Case No. TC-89-14, the Commission did express doubts about its
ability to approve an incentive regulation plan that included price
caps, and the 1992 proposed legislation would have clearly given
the Commission the authsority to adopt a price cap plan. Whether
the Commission can in fact adopt a price cap plan under current law
is academic since no price cap provisions are included in either
the current plan or SWB’s proposed extension.

Legislative proposals which do not subsequently become law do
not always suggest that the existing law does not permit what the

proposed amendment would have explicitly authorized. See State ex
rel. Missourj Power & Light Co. v. Riley, 546 S.W.2d4 792, 797 (Mo.

App. 1977) 1In any event, statutory construction is not necessary

when a gtatute is clear.

Director of Rev., 742 S.W.2d 141 (Mo. 1987) SWB is asking for
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nothing more than a continuation of the plan tacitly deemed lawful
by all parties in 1990. Thereafter, Staff’s August 1521 Network
Modernization and Incentive Regulation Report concluded that
although the current statutes do not specifically address incentive
regulation, they contain no prohibition against the type of
provisions included in the current or proposed plans.% The
statute is no less clear now than it was at that time.

Alternatively, MCTA, as well as the Attorney General, and OPC
suggest that the Commission should defer any consideration of TF2
because of the passage of House Bill 566 (HB 56§) in the last
Missouri legislative session. Among other things, that bill
created a Commission on Informational Technology within the
Department of Economic Development. That commission is charged
with developing a State telecommunications strategy to enhance and
equalize educational opportunities for Missouri students by
facilitating expanded access to information; to enhance the State’s
delivery of health care; and to enhance economic development
opportunities. The first report of that commission to the
legislature is not due until January 1995.

SWB’s TF2 proposal is consistent with and supportive of all
the goals and objectives set forth in HB 566. Representatives from
the educational and medical communities have stated their support
for the proposal on the record of this case, as have business

representatives seeking to enhance economic development

¥see Section VI of the report which is included in Tab B of
the Appendix to this Reply Brief. The analysis also concludes
that price cap regulation may be permissible under current law.
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opportunities." SWB’s proposal addresses not only the
technological requirements discussed in the bill, but also funding
concerns.

MCTA implies that the commission created by HB 566 in some way
usurps this Commission’s authority to consider SWB’s proposal.
This Commission has sole responsibility for telecommunications
policy in this state and has sole authority to deal with SWB’s TF2
proposal. §€386.250 If anything, HB 566, by recognizing the
importance of delivering rural health care and education, should
encourage Commission action to begin bringing the types of
technology envisioned by this legislation to the State of Missouri
as soon as possible. HB 566 does not eliminate the Commission’s
jurisdiction over telecommunications development in the State.
Rather, it seeks only to facilitate what is being propcsed for
SWB’s territory in this case throughout the entire State.

As noted above, HB 566 envisions a "report" by January 1995.
Under SWB’s proposal, Distance Learning and Telemedicine will be
wvell underway in SWB’s territory by 1995. HB 566 encourages
expanding this technology on a statewide basis. It is quite ironic

¥The Regional Consortium for Education and Technology of
Southwest Missouri, a group of public schools, colleges and
universities supports SWB’s proposal and noted that one of the
primary advantages of SWB’s plan is that %"it’s ready to go now seo
the waiting will not have to last that much longer®. T.97
Others expressing support for the Company’s proposal at the
hearing include the Missouri Industrial Development Council
Coalition (consisting of eight statewide or regional
organizations) (T.105), Jackson County Economic Development
Council (T.139), Freeman Hospital, St. Louis Children’s Hospital,
Jeffereon Hogpital (T.99-104), the St. Louis County Chambers of
Commerce (T.108-111), and the Intervenors for Independence
Options (T.89-94). MCTA’s suggestion that the support of SWB’s
TF2 proposal by these groups was "bought" by SWB would be
humorous if not so pathetic.



that opponents to SWB’s proposal would use HB 566 ~ a bill designed

to encourage just the type of infrastructure development envisioned
by TF2 - to delay bringing such technology to Missouri. The
Commission, therefore, should reject any suggestion to delay
consideration of SWB’s proposal, which will facilitate achieving
the very objectives of the legislation. Delay will only serve to
cause the State to fall behind other states in moving forward in
these areas.

Although Staff realizes the benefits of TF2 for Missouri
students and health care patients, Staff half-heartedly submits
that the additional interoffice network investment portion of TF2
may eventually cause unlawful cross-subsidization for
transitionally competitive or competitive services that may
potentially use such facilities. Staff’s view disregards the
procedures and requirements established by the Commission and the
legislature to assure there is no improper cross-subsidy for these
services.

After several years of study, the Commission has implemented
the safeqguards set forth by the General Assembly which
appropriately calculate the costs and ensure that transitionally
competitive and competitive services are not being cross-
subgidized. §392.400 R&0O,Case No. TO-89-56. These safeguards
include the submission of Cost Accounting Procedure studies to the
Commission every three years for each service so classified. Any
stated concerns of Staff relating to costs or cross-subsidy already

are accounted for by the safeguards in place today.
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2. CHANGES SUGGESTED BY OTHER PARTIES IK TEE ETRUCIURE OF
THE SHARING GRID

OPC suggests a tapered sharing grid under which customers
receive a greater share of earnings in the lower portion of the
grid and the Company retains a larger share of earnings in the
upper portion of the grid. OPC believes a grid designed in this
way will provide better incentives for SWB to be efficient. MCI
and CompTel made similar proposals.

The current grid and the grid proposed by SWB for an extended
pPlan both incorporate this concept. Customers receive a greater
share of earnings between the first and second sharing point
(60/40), and then the sharing is 50/50 between the second sharing
point and the CAP. But the further proposal made by OPC, MCI and
CompTel, that sharing begin at a "base ROE" and not at some point
above it (currently 1.49 basis points; the difference between 14.1%
and 12.61% ROE), would be more restrictive than what occurs under
traditional regulation. Under traditional regulation, SWB would
typically be able to retain all earnings within a zone of
reasonableness ahove its base return. Under MCI and OPC'’s
proposal, a portion of all earnings above such a base return would
be returned automatically to customers. Since such proposals are
more stringent than traditional regulation, they should not be
incorporated into any extended incentive plan.

3. THE RELATIONSHIP OF INCENTIVE REGULATIOR Bﬂb COMPETITION

MCI takes the position that incentive regulation is not a
"tool for dealing with increased competition,™ but "merely a way of
improving traditional regulation of a monopoly provider."

Incentive regulation in Missouri and in a majority of the other




states in the country is not designed to wmake traditional
regulation of "monopoly telephone companies® more effective. It is
designed to allow state regulators more flexibility in the way they
regulate an industry that is in a transition from one of monopoly
to competition. In fact, this Commission has previously recognized

that incentive regulation does provide an incentive to increase

operating efficiency and the ability to compete. Case No. TC-89-
14, order concerning Motjon for Stay, p.3, June 30, 1989

There can be no dispute that as a direct result of state and

federal legislation and regulatory decisions, SWB is facing growing

competition in more and more of its markets. There is but one area

of its market where competitors cannot easily obtain a certificate
of service, basic local service, or two-way switched voice service
within a local calling scope.® Thus, the Commission finds itself
attempting to adjust its regulatory policies to deal with an
industry in transition. It must continue to insure quality service
and reasonable prices for basic local exchange services, but also
permit LECs to deal with the competitive pressures being
experienced in all its other markets. This includes not only
pricing flexibility (which is not an issue in this case), but also

earnings flexibility and incentives to promote investment

#Even so, a recent Staff report in Case No. TA-92-145
indicates some carriers do in fazct provide such services on an
incidental basis (gee copy of Staff Report in Tab C of the
Appendix to this Reply Brief). Nor is it currently clear what is
and what is not two-way switched voice service, and this
ambiguity will continue to exist until the Commission defines
such a term in a rulemaking. T.1293-97 Additionally, cellular
carriers, which are not subject to this Commission’s
jurisdiction, are rapidly expanding their coverage areas allowing
them to increase the number of local exchange customers they
serve.
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throughout the State, including the more rural areas that are
largely shunned by competitors.

MCI is wrong when it says alternative regulation is needed to
provide incentives to a monopoly market. If complete monopoly
prevailed there would be no need to deviate from traditional
regulation. It is the introduction of competition and the ongoing
transition away from monopoly markets that has caused state
commissions to move away from traditional forms of regulation
towards alternatives such as incentive regulation.

SWB is not seeking incentive regulation as an "artificial
incentive to become efficient." It seeks such a form of regulation
in order that it can benefit from increased efficiencies, 1like
competitive companies. MCI states that if there truly were
competition, cost reductions and efficiencies would lead to price
reductions. In fact, SWB has proposed $22M in price reductions in
this case. This is in addition to $82M in price reductions in
1989. Price reductions of $100M in a S5-year period are significant
by any measure. In contrast, MCI does not lower its prices on the
basis of its earnings. T.863 It sets its prices on ihe basis of
its costs and the market.®

4. THE RELATIONSHIP BETWEEN INCENTIVE REGULATION AND
INVESTNENT

MCI and OPC argue that SWB’s network modernization proposal
should not be tied to incentive regulation and contend that the

Commission cannot expect to stimulate accelerated network

¥If MCI’‘s annual report to shareholders touted returns to
its shareholders that are in excess of SWB’s, would such earnings
mean MCI is overearning or that its prices are excessive?
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modernization by adopting an extended incentive regulation plan.
However, the evidence clearly indicated that incentive plans in
most states do tie earnings opportunities to committed network
upgrades. Ex.61,p.25,Sch.1 The accelerated network investments
completed under SWB’s current plan substantiate the relationship
between incentive regulation and accelerated network modernization.
As SWB witness Crossley explained in his testimony, citing data
requests produced to Staff in Case No. TC-89-14, the capital
expenditures under the current plan were over and above budgeted
business as usual projects. Ex.76,p.25

Absent the current agreement, rural Missouri customers would
not have the additional services and quality of service available
today. As Mr. Crossley emphasized, the network modernization
program -- 100 central office upgrades, upgrades of approximately
750 miles of interoffice facilities, and the elimination of 690,000
party lines -- would not have been undertaken by SWB in this
accelerated time frame. Ex.76,p.24-25 There were no plans to
expend capital resources on these rural infrastructure improvements

at the time the current plan was adopted.”

%The Attorney General (p.21 of its Brief) argues that
infrastructure investments must always be economically justified.
If that were the case, most rural network investments would never
be made and outstate Missouri would not have access to its
present modern telecommunications network. Certain improvements
such as party line elimination could never be accelerated. In
Case No. TC-89-14, this Commission itself recognized that there
are factors other than economics, such as expanded service to
customers, improved quality of service and attraction of
customers, which must be weighed in determining whether
technology should be deployed. R&0O,p.56 Further, Rule 4 CSR 240-
32.100 defining basic local service standards appears to require
certain investments by LECs without regard for any economic
justification.

- 87 =




The Commission can £find further confirmation of the
relationship between incentive regulation and accelerated
infrastructure improvements by comparing the network modernization
plans filed by the next two largest Missouri 1local exchange
companies in response to 4 CSR 240-32.100, the Commission’s new
rule defining basic local service.” These filings indicate that
the network investments completed under SWB’s current plan resulted
in its customers receiving the benefits of an upgraded network and
many new services on a significantly expedited basis and without
any rate increase.” Ex.76,p.24-25,37-38

As with the current plan, SWB is now proposing with TF2 to
make significant incremental capital investments in Missouri’s
infrastructure over and above the Company’s business as usual
infrastructure plans. Mr. Robertson explained that these
incremental investments are part of an incentive regulation
package. T.711 SWB’s Brief at pages 182-83 provides details
regarding these investments. Such agreements or packages are
premised on the idea that proper incentives stimulate companies to
accelerate or increase infrastructure development.

Parties in this case who suggest that SWB’s proposal to make

At the time SWB made its investment commitment for the
current plan, there was no Commission rule requiring any such
upgrades. The fact such a rule was later deemed necessary itself
demonstrates the failure cf traditional regulation to incent
sufficient modernization.

“While some smaller LECs may not require rate increases to
modernize pursuant to the rule, the evidence indicates most of
them actually operate under a form of incentive regulation -
price regulation, under which their earnings are by default not
subject to staff audit or Commission review unless they file for
price increases. T.285




these discretionary investments as part of its TF2 package
constitutes "blackmail®” are either being disingenucus or absolutely
ignoring business realities and the necessity of making prudent
investment decisions. None of these investments are regquired by
the Commission rules or are necessary to meet franchise service
obligations. This Company has and will continue to meet its
franchise obligation and provide quality service to all of its
customers. Prudent business management, however, obligates SWB to
invest its discretiocnary capital where it will receive the best
return. This is not "blackmail;" it’s how any reasonable and
responsible company conducts business.®

S. FIBER IS NECESSARY FOR EFFECTIVE INTERACTIVE APPLICATIONS

OPC’s and the Attorney General’s claims that copper
transmission is adequate, greatly exaggerates the capabilities of
copper and exhibits a lack of understanding of the educational and
medical activities inherent in Distance Learning and Telemedicine
programs. OPC has admitted that the guality of live interactive
video over copper 1s not equivalent to broadcast quality but
contends that this would only be a detriment for an activity that
requires a loct of motion. OPC Brief,p.32 Distance Learning and
Telemedicine are just such activities. Distance Learning is not
limited to classrcom lectures as apparently envisioned by OPC.
Interactive Distance Learning can and should allow and encourage

live interaction not only between teacher and student but between

%swB is not alone in this regard. MCI responded in a data
request that as it rolls out new services and infrastructure
developments, it evaluates the profitability that such services
and developments are likely to return. T.715
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students in different classrooms using charts as well as other
video and multimedia applications. Ex.84,p.7

Limiting the technology to copper necessarily limits the
applications available to teachers and students in the Distance
Learning environment. Classroom instruction today involves many
activities requiring motion -- science experiments, cooking
classes, using maps and charts for geography classes, performances
and plays for drama class, illustrating math problems on the
chalkboard, to name just a few. As SWB witness Crossley
emphasized, classroom instruction is using more and more multimedia
applications. Computer graphics and animation will become part of
the curriculum. Ex.76,p.16-17 These activities simply would not
be etteétive on a copper network.

Despite OPC’s contentions, quality and speed is even more
important for medical applications. Despite the fact that OPC is
"dubious" about the ability of a doctor to diagnose from a remote
location, it is done and it may lead to the survival of rural
hospitals. T.101-04 Remote diagnosis is one of many applications
medical providers are planning to use with Telemedicine.™ Aas
explained by SWB witness Tung, the increased bandwidth and the
resultant increased quality and speed associated with fiber are

necessary for an effective Telemedicine application. Ex.84,p.5

%other examples include: Sharing databases and resources
transmission of x-rays, cost containment, doctor consultations,
etc. T.99-104
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Iv.

RATE DESIGN
In the event the Commission does not adopt SWB’s proposal to
continue with incentive regulation under the TF2 proposal, SWB
supports the rate design stipulation submitted as Exhibit 159. SWB
opposes the four additional rate design issues recommended by
MICPA, OPC and the Federal Executive Agencies as explained below.

1. PRIVATE PAYPHONE INTERCONNECTION RATE

MICPA’s Brief makes self-serving and unfounded assertions not
derived from either the record or reality. The underpinning for
MICPA’s perceived concerns appears to be a self-inflicted feeling
that SWB’s current payphone interconnection rate structure somehow
has inhibited the growth of private payphone (aka Coin Operated Pay
Telephone or COPT) providers in Missouri. This simply is not true.

The current payphone interccnnection rates were approved by
the Commission following a 1989 joint stipulation submitted by
Staff, SWB and MICPA in SWB’s last complaint case (Case No. TC-89-
14) which significantly reduced the charges imposed on private
payphone providers. Since then, the number of COPT lines have
increased from 835 in 1989 to 2752 in 1992, an increase of 2308%.
In addition, the number of COPT providers certificated by this
Commission increased from 25 in 1989 to 78 in 1993, an increase of
212%. Ex.133,p.12 During this same period, total gross intrastate
revenues for private payphone providers increased from $773,980 in

1989 to $5,839,355 in 1992, an increase of over 650%.% .1356-58

%The MICPA members themselves have done particularly well.
For example, KNS Enterprises has increased annual intrastate
revenues from $104,612 in 1989 to $696,884 in 1992 (566% growth).
During this same period, World Communications (Mr. Gary Pace)
(continued...)
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In spite of such tremendous growth, MICPA asserts that it is
“entitled” to a complete elimination of usage-sensitive rates and,
instead, the application of the single line business rate in a
resale environment. This rather bold proposal would grant private
payphone providers the most favorable rate offered to any reseller
within the state.*® MICPA equates its desire for 1lower
interconnection rates with the need and rationale for residually
priced basic local service (characterized as a Category II service
under Case No. 18,309), which specifically was designed to enhance
universal service for basic residential and business local exchange
service customers. Suffice it to say, the social value, goals and
principles that have directed subsidies to basic local service
rates do not and should not apply to the interests of MICPA.

The present COPT interconnection rate is reasonable and fair
in relation to the rates charged other resellers. SWB’s position
consistently has held that access-like services that are resold, in
whole or in part, should be priced on a usage-sensitive basis.
Ex.133,p.6 Contrary to MICPA’s claim, the purpose of the usage-
sensitive charge is not simply to send a signal. The measured rate
actually is designed to recover the costs which genuinely are
incurred on a usage-sensitive basis. While SWB realizes that
neither the Company nor the private payphcne provider can charge

for local coin service on a per-minute basis, the solution is not

%(...continued)
increased annual revenues from $460,444 to $2,752,976, (nearly
500% growth). T.1356-57

*MICPA’S proposal also would grant itself one of the most if
not the most favorable interconnection scheme in the country.
T.1359
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eliminating a cost-driven per-minute COPT charge. Usage-sensitive
costs will continue to be incurred and any flat-rate scheme will
simply result in a mismatch between cost causation and rate design.
As such, COPT usage charges are econonically efficient and
appropriate. Ex.133,p.7

Moreover, MICPA’s own testimony undermines its plea for flat-
rate interconnection. MICPA witness Harvey provides an example of
what she says is a typical bill for a private payphone provider.
Ex.134,Attachment A In this typical bill, the average duration for
a local calli was only 4.3 minutes. Ex.133,p.14 This produces an
average usage cost of $.0738 per call to the private payphone
provider. With a $.25 1local coin rate, however, the private
payphone provider receives a margin on the usage cost of over $.17
per call. In contrast to MICPA’s hollow cry for help, the existing
interconnection rate is not a problem for the private payphone
industry and, therefore, does not deserve consideration.?

MICPA also argues that it is being treated unfairly in
relation to other resellers. This is far from the truth. Although
MICPA uses the present shared tenant services (STS) rate as the
sole example for flat-rate pricing,® not even STS providers

receive the most beneficial basic local business rates sought by

YMICPA’s claim that SWB’s payphones do not benefit the
Company also is not supported by MICPA’s own evidence. By its
own admission, MICPA’s analysis contains "apples to oranges"
comparisons and contains numerous flaws such as excluding
significant revenues. Ex.157,p.15;Ex.133,p.15-20

®MICPA also argues private payphones should be treated more
like hotels, motels and hospitals. This analogy is flawed
because these other entities are specifically excluded by law
from regulation and consideration as a reseller. §386.020(40)
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MICPA. (STS providers are required to pay PBX trunk rates, not
basic 1local business rates.) Furthermore, the Commission
implemented flat-rate pricing for STS providers for very unique
reasons. In Case No. TO-86-53, the Commission reasoned that since
non-resale PBX users are charged a flat PBX rate, so alsc should
STS providers. R&0O,p.23 In addition, the Order expressed that the
Commission would reconsider its pricing decision when STS
arrangements began to significantly impact the cost of telephone
service for other telephone service customers. JId. In the seven
years since STS was authorized in 1986, there have only been 10
providers certified, and two of those are no longer in business in
spite of the Commission’s generous rate treatment. Ex.133,p.8
This rather anemic growth rate is much different from the
significant COPT growth rate in Missouri.

Furthermore, the existing COPT interconnection rate is already
very reasonable in relation to the charges applicable for other
resellers. COPT providers currently pay significantly lower usage
rates than both interexchange carriers and enhanced service
providers. For instance, the COPT charge is 65% less than
interexchange carriers pay and 40% less than what enhanced service
providers pay for usage.” Ex.133,p.9-10 This existing and
already generous COPT discount becomes even more obvious and more

favorable to the COPTs as the call duration becomes longer. Id.

YMICPA’s argument that private payphones rates contain
greater contribution than switched access is based on cost
information that is off by a full decimal point, thereby
undermining its analysis by over 500%. MICPA Brief,p.28
Nonetheless, MICPA’s flawed contribution analysis would support
lowering the significantly higher IXC and ESP access rates to
levels closer to COPT rates, not lowering COPT rates further.




MICPA also argues that the per call charge should be
eliminated because the charge allows payment to SWB twice for some
calls that have been converted from toll to local due to the
implementation of Case No. TO-92-306. This logic is flawed, first,
because MICPA’s explanation of how this alleged result occurs
misrepresents SWB’s calculation of its expanded calling revenue
impacts. Second, even if MICPA’s description of the calculation
were accurate, the result would be that the $6.1M expanded calling
revenue impact estimate would be incorrect; it would not lend
support to the position that the per call charge should be
eliminated.

MICPA explains its rationale based on a sample call where SWB
would 1lose $.20 in access revenue from IXCs due to the
implementation of T0O-92-306. MICPA states that SWB included that
entire $.20 in its estimate of expanded calling losses, but then
will charge the pay phone provider $.07 for the call when it
becomes local (thus resulting in $.07 of double charging).

However, due to time and data limitations in Case No. TO-92-
306 and the relatively small volume of this kind of traffic in
relation to total traffic, SWB included nothing in its expandod
calling revenue impacts for the type of call MICPA describes. That
is, using MICPA’s sample call, SWB included zero loss for that call
in its expanded calling estimates, not $.20 as MICPA contends.
Furthermore, since SWB will receive $.07 on the call when it
becomes local, then the loss that should have been estimated, if it
were possible, is the difference between the $.20 toll revenue and

the $.07 local revenue, or $.13.
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Ideally, SWB should have included this $.13 loss in its

expanded calling impacts, not zero as was actually done or $.20 as
MICPA erronecusly contends was done. This would result in expanded
calling losses greater than the estimated $6.1M, but once again
MICPA provides no rationale to support the elimination of the per
call charge.

In summary, there is neither evidence nor any rational basis
to support the elimination of the present usage-sensitive charge
paid by COPTS. MICPA’s proposal would no longer provide the
assurance of cost recovery for a resold service. In addition,
MICPA’s proposal would entice other resellers such as interexchange
carriers and enhanced service providers to press for similar flat
rate only pricing for their access services. SWB joins Staff in
opposing any change in the present COPT interconnection tariff.

2. CALL TRACE RATE

OPC substantially modified its proposal in its Brief to the
point where OPC goes well beyond its prefiled testimony and SWB was
not able to reply to this new proposal in the record. OPC witness
Thompson clearly characterized his recommendation in rebuttal
testimony as a proposal "that the price be lowered from the current
$8.00 per activation to $1.00 per activation." [Ex.106,p.38,42
Company witness Bailey’s Surrebuttal testimeony refuted OPC’s
initial proposal by illustrating that it would require provision of
this service far below incremental cost and it could severely
overload both SWB personnel and law enforcement with less serious

complaints of improper telephone use. Ex.91,p.36-37
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OPC’s Brief, on the other hand, makes two new procposals

relating to SWB’s Call Trace service. First, OPC suggests the
activation charge should be unbundled so that the customer is
charged $1.00 per activation and $7.00 more if the customer
thereafter requests the Company to provide the trace information to
the police. OPC Brief,p.41 As this proposal was not presented in
OPC’s testimony, SWB did not respond to it.!® In addition,
nowhere in OPC’s testimony is there a recommendation to eliminate
all nonrecurring charges associated with the service. Nonetheless,
this proposal also is presented in OPC’s Brief. OPC Brief,p.44

Lastly, it should be emphasized that SWB has received no
customer complaints regarding the present rate for Call Trace
Service. OPC merely is attempting to continue to wage its battle
against Caller ID service by urging modification to other services.

3. CELLULAR INTERCONNECTION SERVICE RATE

OPC attempts to reintroduce a cellular interconnection issue
that was litigated extensively twice in the last six years.!®
Both Case Nos. TC-86-158 and TR-90-144 specifically analyzed SWB’s
cellular interconnection tariff after consideration of significant
evidence from numerous expert witnesses regarding the appropriate
rate application.

The same rationale against OPC’s proposal exists today as it

%Mr. Bailey stated during cross-examination: "But I didn’t
see that in the testimony and I did not rebut that in my
surrebuttal testimony." T.1378 While pursuing further, it
became evident that OPC’s proposal would add costs, complicate
marketing and reduce sales for the service. T.1380

ipefer to the joint Brief of CyberTel and McCaw (p.1-3) for
a complete history of this issue.
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First, the FCC has indicated the application of an

did previously.
access tariff treating cellular companies as interexchange carriers

would be inappropriate. Ex.91,p.31,App.B In addition, Mr.

Dunkel’s proposal simply is not workable. Ex.91,p.29 SWB has no

way of determining the exact location of the mobile phone. SWB
would have to rely completely upon the self-reporting of the
cellular carrier and, in many instances, the cellular user. Even
OPC admits that cellular areas (cells) that overlap various
landline calling scopes would cause problems with its proposal.
OPC Brief,p.48-9 In short, OPC’s proposal is unnecessary and
unworkable.

4. DIRECT INWARD DIAL (DID) TRUNK RATE

The Department of Defense and Federal Executive Agencies
(FEAs) generally support the Joint Stipulation on Rate Design
submitted by several of the parties. FEAs’ offer cne additional
rate design recommendation, however, relating to DID rates.

The FEAs proposal lacks any evidentiary support whatsoever.
FEAs witness Gildea recommended that "jif the present rates are
excessive relative to costs, a high priority should be given to
rate reductions for [DID)." Ex.9,p.6 The FEAs, however, candidly
admit that there is no record evidence regarding costs, usage or
revenues upon which the Commission can adopt any modifications for
DID service. FEAs Brief,p.4 Furthermore, there is no evidence
that the number of service units "should be sufficiently small" or
that the revenue effects would be "relatively minor." JId. In
addition, the FEAs proposed rates of $20.00 monthly per trunk and

$5.00 per group of numbers are absent from witness Gildea’s
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testimony or any other place in the record. In summary, the FEAs
proposal inherently lacks any evidentiary support.
S. SWB’S LIFELINE PROPOSAL
MICPA is the only party opposing SWB’s expanded LifeLine
proposal. Contrary to its views, the proposal complies with
Missouri law since it is rationally related to promotion of the
goal of universal service and treats all customers falling within
the federal government’s poverty guidelines as appropriate
recipients of a preferred rate. MICPA’s other arguments and
citations to the record also are mistaken. Private payphone
providers will not be funding this proposal. T.1425 In addition,
meaningful attempts to target and assist needy customers should be
fostered.
v. CONCLUSION
Southwestern Bell urges the Commission to proceed as follows:
e Adopt the Company’s proposal to continue with incentive
regulation and use 10.7% ROE (excluding Yellow Page
esarnings) both as the initial sharing point and in
assessing the reasonableness of SWB’s current rates.
Additionally adopt SWEB’s actual cost of dekt and capital

structure for use in an extended plan;

¢ Adopt SWB’s proposed depreciation rates and amortization
of the reserve deficiency;

e Adopt FAS 106 and retain FAS 87;

e Continue to apply the adjustments (with the exception of
the Yellow Page earnings adjustment) adopted in Case No.
TC-89-14, both in judging the reascnableness of current
rates, and in measuring SWB’s earnings under an extended
plan; and

e Adopt the Company’s proposals to reduce revenues by $22M
and forego its COS revenue requirement ($6M).

When the impact of adopting these proposals is applied to the

Company’s 1991 or September 1992 operating results, the Company’s
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earnings level and its rates are reasonable.

Adoption of such proposals will also enable the Commission to
accomplish the following goals:
e An ongoing freeze in the prices of liocal exchange rates;

e Incremental discretionary investments in SWB’s Missouri
network of $140M to $150M over and above SWB’S normal
construction budget, making possible both Distance
Learning and Telemedicine applications that will help
boost economic development opportunities, particularly in
rural Missouri; and

e The ongoing opportunity for customers to automatically
share in Company earnings over the course of an extended
plan.

Adoption of SWB’s TF2 proposal will permit the Commission to put
Missouri into the forefront of the information age. The
alternatives suggestad by Staff and OPC are repressive in nature,
cannot accomplish the above goals, and will leave Missouri behind
. other states which are aggressively seeking teo encourage additional
infrastructure development.
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APPENDIX A
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at the time of the robbery, nor was the
money being conveyed.

For the reasons stated, it is the recom-
mendation of your Commissioner that the
judgment be reversed

PER CURIAM.

The foregoing opinion of WOLFE, C,
is adopted as the opinion of the court.

The judgment of the circuit court is
accordingly reversed.

ANDERSON, P. ], MATTHES, J.
and JAMES D. CLEMENS, Special Judge,

concur,
-]
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Cecll C. MITCHELL, Vora Ritehell, George
Croft and Lena Croft (Plalatiffs),
Appeilants,

V.

SOUTHWESTERMN BELL TELEPMONE
COMPANY, a Corporation (Deferdaat),
Respondent,

No. 29599,

8t Louis Court of Appeala,
BMissourl
Feb, 5, 1857,

Subscribers brought action against tele-
phone company for damages for breach of
advertising contract because one of the
telephone numbers in advertisement was
not the correct number and subscribers al-
legedly lost business because of such error,
and company counterclaimed for contract
price of other advertisements which were
correctly printed. The St. Louis Circuit
Court, James E. McLaughlin, J., entered
judgment adverse to the advertisers, and
they appealed. The Court of Appeals,

Waoife, C., held that proof of alleged logs o
profits was insufficient to entitle subscriber
to damages for loss of profits, but that ev:
dence was sufficient to justify a nding th,-
advertisements were worthless and that sy%
scribers were entitled to award of damage:
in amount paid for advertisemerts.

Judgment reversed and cause remand.
ed

1. Courts €231(52)

The Court of Appeals is not restricte-
to pleadings in determining its jurisdictior
oa appeal. V.AM.S.Const. art. §, § 3.

2. Courts €2231(51)

Where prayer of plaintiffs’ petition ask.
ed for $50,000 as damages, but record dis.
closed that maximum damages claimed by
plaintiffs were $3,714.08, Court of Appeal:
had jurisdiction of appeal by plaintiffs
V.AM.S.Const. art. §, § 3,

3 Damages $&40(1)

In action for loss of profits, recovery of
speculative or conjectural profits cannot be
had )

4. Telocommunications €284

In action by subscribers against tele-
phone company for damages for breach of
advertising contract, because one of the
telephone numbers in advertisement was not
the correct number and subscribers alleged-
ly lost business because of such error, proof
of alleged loss of profits was insufficient to
entitle subscribers to recover for loss of
profits., :

§. Telecommeunleations €277

In action by subscribers against tele-
phone company for damages for breach of
advertising contract, because one of the
telephone numbers in advertisement was not
thie correct number and subscribers alleged-
Iy lost business because of such error, cost
of radio and newspaper advertising said by
subscribers to have been used to minimize
their loss of profit because of the error, was
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Cite as 298 8.W.24 320

pot allowable, where there was no proof
that the radio and newspaper advertising re-
duced the loss, and such advertisements
were for the most part quite remote in
point of time from date when telephone di-
rectory was issued.

8. Telecommunications €280

Running of advertisements in classified
section of a telephone directory is not a
public service but a matter of private con-
tract between subscriber and telephone com-
pany, and a contractual limitation of liabil-
ity for breach of such contract is a valid
limitation.

7. Telecommunlications ¢=284

In action by subscribers against tele-
phone company for damages for breach of
advertising contract, because one of the
telephone numbers in advertisement was not
the correct number and subscribers alleged-
1y lost business because of such error, evi-
dence was sufficient to justify finding thab
advertisements were worthless, and was suf-
ficient to support an award of damages in
amount paid by subscribers for the adver-
tisements.

e n—

Not to be reported in State Reports.

Kappel & Neill, Walte- S. Berkman, St.
Louis, for appellants.

John Mohler, Gearge J. Meibutger, St
Loais, for respondent.

WOLFE, Commissioner.
This is an action wherein the plaintiffs

seek to recover damages for breach of an -

adverstising contract. The advertisement in
question was in the classified section of the
defendant’s telephone directory. One .of
the telephone numbers in the advertisement
was not the correct number, and the plain-
tiffs contended that they were damaged by
the error to the extent of $3,741.08. The
defendant counterclaimed for the contract

price of two other advertisements which -

were correctly printed. One was in the East
238 8.W.24—33%

St. Louis classified directory and the con-
tract price was $23; the other was in the St.
Louis County classified directory and the
contract price was $288. It was stipulated
that the defendant was entitled to a judg-
ment for the two amounts last mentioned,
and the court directed a verdict for the de-
fendant on the two claims and further di-
rected a verdict in favor of the plaintiffs in
the sum of §1. From the judgment that fol-
lowed, the plaintiffs prosecute this appeal.

The plaintiffs were in the business of
renting trailers and concrete mixers. As
partners they cperated under the name of
“Croft Reatal Company”. They contract-
ed for advertisements in the St. Louis
classified phone directory. One advertise-
ment took up a quarter of a2 page under
the classification of trailers. It carried
their name, pictures of various types of
trailers that they rented, picture of a con-
crete mixer, and stated that they were
members of a nation-wide rental system
which permitted the renter tc leave the
trailer at the city of the renter’s destina-
tion when rented for s one-way trip. The
other advertisement was under the classi-
fication of concrete mixers. It was smaller
and merely advertised the rental of the
mixers.

In the larger advertisement classified un-
der “trailers”, two phone numbers were

. listed. One was Evergreen 1-9384 for a

rental lot on North Broadway and the oth-
er was Garfield 1-314 for the main office
and renta! lot on Salisbury Street. The
last number was wrong and it should have
been Central 1-3144. The same error was
made in the small ad for the rental of con-
crete mixers which carried but one number.
The term of the contract was for twelve
months and the plaintifis agreed to pay
the defendant $1,344 on which amount
they had paid 3112. The correct number
of the company appeared in that part of
the directory where all subscribers are
listed alphabetically.

Mrs. Vera Mitchell, one of the plain-
tiffs, who took phone calls at the Salisbury
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Street address and kept the books cf the
company, was the only witness who testi-
fied. As most of the facts above stated
were admitted, her testimony was chiefly
confined to that which the plaintiffs con-
sidered proof of their damages. She testi-
fied that the Croft Company was open for
business seven days a week, and that their
busiest time was on weckends. The num-
ber in the classified section (Garfield 1-3144)
was the number of the Senack Shee Com-
pany, and she said that after it appeared
in the advertisement instead of their prop-
cr number (Central 1-3144) she called the
Senack Shoe Company te have them refer
cails, erroneously made to them, to the
right number. She said that she did not
receive full assistance from the shoe com-
pany in this respect and that the shoe com-
pany was not open on Saturdays and Sun-
days.

The witness stated that she had never
counted the number of phone calis the
Croft Company received prior to the is-
sues of the 1954 directory, and, over the
objection of the deiendant, she estimated
that on Monday, Tuesday, \Wednesday,
Thursday, and Friday the calls had aver-
aged twenty-five a day. She also estimated
that an average of forty calls had been re-
ceived on Saturdey and fifteen on Sunday,
She said that after the 1954 directery was
circulated she made a count of calls re-
ceived on Saturday and Sunday but not
on a weekday. The witness then estimated
that the calls dropped from fifteen on
Sunday to five, on Saturday from forty
to fifteen, and on the other days of the
week from twenty-five to ten. She also
estimated that fifty per cent of the calls
received resulted in rentals. She said that
about eighty per cent of the rentals were
for two dollars and twenty per cent of the
rentals were for four dollars. The per-
centage of profit on a rental was said to
be forty-five per cent. The witness furiher
testified that under the Nationwide Trailer
Rental System, of which they were members,
they occasionally rented trailers for cross.
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country use for which they received from
$7.50 to $125.

The witness stated that they had ad.
vertised by radio and television to of set
the mistake in the directory and for t>iy
they had expended $1,236.88. The comzany
earned more in 1954 than it had the prev:.us
year when its number was correctly carsad
in the directory. The witness attritoted
this to the fact that they had more trailers.
She also stated that when the 1955 direc:sry
came out, with the correct number in it,
their phone calls increased immediaely,
being almost double the number rece.ved
before.

[1.2] The defendant questions ou: ju-
risdiction of this appeal because the prayer
of plaintiffs’ petition asks for $30.00%) as
damages. The defendant states that since
the appellants seek a new trial upon this
petition the amount in controversy is $37..00
and that consequently it is in excess of
$7,500, to which our jurisdiction is limited,
Mo.Const. Art. V, Sec. 3, VAMS. The
defendant has overlooked the fact tha: we
are not restricted to the pleadings in ceter-
mining our jurisdiction. We may lock at
the record, and here the record disc:zses
that the maximum damages claimed are
$3.714.08, and the jurisdiction of this appeal
is properly with us. Beasley v. Athens,
Mo, 277 SW2d 538; Baer v. Baer, 364
Mo. 1214, 274 S.\W .24 298.

It is contended by the plaintiffs thas the
court erred in diiecting a verdict for
nominal damages and they maintain that
the various estimates made by their wizness
presented a reasonable basis for fixing
the damages. They estimate that 0% of
their phone calls resulted in sales arnd they
estimate that they lost 4,430 calls during
the year. They estimate that 80% of zheir
rentals are for $2, and 205 for $4, az=d by
this they arrived at an estimated gross
loss on rentals of $3,316, upon which they
claim a net loss of 45%, which would
have been their prott. To this they add
the sum paid for other advertising and
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the $112 paid on the contract in question
to reach the total of $3,741.08 which they
claim as damages. Against this contention
and in support of the trial coust’s ruling
the defendant, respondent, maintains that
such evidence did not afford the jury a
reasonable basis for determining that plain-
tiffs would have had a greater net profit,
or if they would have had a greater net
profit no proper proof of the amount of
such additional profit was made.

The plaintiffs, in support of their con-
tention that there was a sufficiency of proof
of damages to make a submissible case, state
that a plaintiff should not be denied sub-
stantial recovery if he has produced the best
evidence available and it is sufficient to
afford a reasonable basis for estimating
his loss. We are cited to a number of
cases but those upon which the plaintiffs
principally rely are Faire v. Burke, 363 Mo.
562, 252 S.W.2d 289, Smalley v. Wunder-
lich, Mo.App., 62 S.W.2d 919, and Master-
son v. Chesapeake & Potomsc Telephone
Co., 55 App.D.C. 23, 299 F. 890.

The first case, Faire v. Burke, had to do
with crop damages due to faulty spraying.
There was proof of the condition of the
crop before and after the spraying took
place and proof of the extent of the dam-
age done. There appears to be no similarity
between this and the situation before us.
The same may be said of Smalley v. Wun-
derlich, which had to do with wae breach
of a contract to supply gravel and the
proof of the profit lost was clearly shown
by the evidence,

The case of Biasterson v. Chesapeake
& Potomac Telephone Co., comes somewhat
closer in point of fact than the first two
cited, inasmuch as it has to do with the
complete omission of a doctor’s name from
a telephone directory. There was evidence

_that his calls fell from an estimated twenty-

five a day to five or scven by reason of the
omission. There was evidence that a pa-
tient seeking his office could not reach him
by telephone and there was also evidence
that he suffered an actual loss of $5,000,
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which could have been attributed to no other
reason than the omission cf his name from
the directory. This was a proven loss of
profit.

{3,4] None of the foregoing cases noe
the others cited present facts that are
analogous to the facts before us®We must
weigh the evidence under the established
rule that a recovery of speculative or con-
jectural profits cannot be h2d@1n Tnemec
Co. v. North Kansas City Development Co.,
Mo., 290 S.W.28 169, 174, our Supreme
Court had under consideration a suit for
loss of profit by reason of delay in paving a
street next to plaintiff's factory. In passing
upon the sufficiency of proof it had this
to say:

“In order to prima facie prove plain-
tiff’s case, evidence im the form of re-
liable data should have been forthcom-
ing so that a jury could reasonably find
& lcss ot a lesser profit for the stated
months was due to the delay and could
also make a reasonably accurate esti-
mate or approximation of the amount
of the loss. It seems that plaintiff was
relying solely upon the estimate given
by its secretary-treasurer as proof of
loss of profits (and of the amount there-
of) due to deiendant’s delay, ¢ * ®
This court and the courts of appeal of
this state have been strict in evaluating
the sufficiency of the evidence warrant-
ing a recovery of damages for loss of
profits. Our courts have refused to
permit a jury to speculate, without sub-
stantial basis, as to what might be prob-
able or expected profits as an element
of damages.”

@App!ying the foregoing to the evidence be-
fore us, it appears that the proof of loss of
profits was insufficient. In the first place
the earnings of the company were greater
than the year before and the estimated loss
was reached by estimate upon estimate,
which left the whole matter in the reaim of
conjecture or speculation. Shealy's Inc., v.
Southern Bell Telephone & Telegraph Ceo,

D.C.S.C., 126 F.Supp. 38@
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(5) As to the cost of radio and news. cn the contract, but the defendant Mmain.
Paper advertising said to haye been used to tains thae before they can recover the
Minimize plaintiffs’ jo¢4 of profit, this might &mount paid there must be shown , tota]
have been ap item of damage if there had failure of consideration. W' are cited ¢o
been proof of a loss of Profit, proof that Western Outdoor Advenising Company of
these advenisements did redyce the loss and Nebraska v, Berbiglia, Mo..-\pp.. 263 S
were expenditureg Necessary to do ¢g. 2d 2ps, That case had to do with adveryys.
There was nq such proof and the advertise. ing by the erection of signs o bilibnards.
Ments for the mose Part were quite remote These were crected but there was evidence
in point of time from the date when the di. that some of them were not Mainta:ned
Tectory was issued. For these reasons they Properly as provided by the contract Th,
were not allowable as damages, Kansas City Court of Appeals held thay

(6] The question is alsg raised as ¢o the sideration, the advertiser could not fecover
validity of the clause in the contract be- the amoune paid for the signs,
tween the parties limiting the liability of the
telephone €ompany. It is a5 follows ; {7) Thisis quite different from the faceg
“The applicant agrees that the Tele. here under consideration, The purprse o

phone Company's maximum liability for the advertisement Was to inform the pubdlic
of the Plaintiffs’ telephone number. It i

sions in the directory advertising to be ) ;
Provided shall be limited to the amount Tental lot wag correctly printed, but the evy.
‘o be charged for such directory a4. dence was that the business done from this

vertising.”

The plaintiffs contend that thig clause jg erly listed in bogh advertisements. Ths
invalid and Tely upon Jacobs v. Western Presented sufficient evidence from which
Union, 196 Mo.App. 300, 196 S.W.31. This could be found that the advertisements were

validd\JFhe funning of advertisements in Mendation of the Commissioner that the

a ccx;smal limitation of liability wag ;7.  For the reasons stated, it is ghe recorm.
the classified section of a telephone direc. Jjudgment be feversed and the cayse re.

the telephone Company a};:d a cc;.ntr;ctua,l PER CURIAM.
limitation of liability for the breach of such L .
3 contract is 3 yaJig limitation. Bajrq v. The forgoing opinion of WOLFE, C.is
Co, 208 adopted as the opinion of the coyrt,

Md. 245, 117 A-Zd 873;' LICTIghe \ A NCW The judgment of the Circult court is ac-

England Telephone & Telegraph Co., 2Cir o cordingly reversed ang the cause remanded.
216 F.24 25; Russel] v. Southwestern Bef);

ANDERSON, P, I, MATTHES, J. and
The plaintiffs contend that they g feast JAMES D. CLEMENS, Special Judge, con-
were entitled to the $112 that they had paid ¢y,
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OPINION: [(#564) THOMAS, Justice.

The question raised in this case is whether the Public Service Commission
(PSC) has been authorized to regulate the publication of an advertising
directory by The Mountain States Telephone and Telegraph Company (Mountain
Bell). PSC concluded that it has been invested with such authority, and it
ordered Mountain Bell to rescind a transaction, pursuant to which Mountain Bell
had transferred the directory publishing division of its business to a sister
corporation, and thereafter to submit the directory publication to competitive
bidding. The significant publications are the yellow pages portions of Wyoming
telephone directories. The decision of PSC was presented to the district court
f:r review which certified the question to this court. We reversa the decision
of PSC.

In the summer of 1984, Mountain Bell filed an application for a general rate
increase (#565] with PSC. In considering the application for a rate




745 P.2d 563, €565
increas=z, the consuuegopronntativo staff of rsc “‘!aiud the question of the

transfer of Mountain Bell's directory publishing business to an affiliated
corporation named U S West Direct Company (Direct). PSC proceeded to hold a

separate hearing on the matter of the transfer and determined that it was not i
. the public interest. PSC then ordered Mountain Bell not to renev its contract

with Direct for publishing Mountain Bell's directories in Wyoming and to either
resume publishing the directories itself or to receive competitive bids for the
publishing of the directories. Mountain Bell filed a petition for rehearing wit
PSC which was denied. Mountain Bell then filed a petition for reviev in the
District Court of the First Judicial District of the State of Wyoming, in and
for Laramie County. Direct also filed a petition for review asserting that it
wvas an aggrieved party entitled to seek review under Rule 12.01, W.R.A.P. These
petitions were consolidated by the district court, and the case then was
certified to this court pursuant to Rule 12.09, W.R.A.P.

In its brief, Mountain Bell presents the following issues:

1. The Public Service Commission order dated December 24, 1985, in this
matter exceeded the statutory power and authority of the Public Service
Commission.

2. The Public Service Commission order is in excess of the power and
authority of the Public Service Commission since it was directed at non-utility
functions of The Mountain States Telephone and Telegraph Company.

"3, The Public Service Commission order is in excess of the pover and
authority of the PSC in that it involves the 'management' function of The
Mountain States Telephone and Telegraph Company rather than the 'regulation'
function of the Public Service Commission.

%4. The Public Service Commission order is violative of the commerce clause
of the Constitution of the United States." '

Direct sets forth the issues in its brief in this way:

. "1, Should the Order of the Wyoming Public Service Commission dated December
24, 1985 be set aside under 16-3-114(c) (ii) (C), W.S.1977, as being in excess of
the statutory jurisdiction and authority of the Commission, in that it purports
to regulate non-public utility activities? f

2, Should the Order of the Wyoming Public Service Commission dated December
24, 1985 be set aside as violative of the Commerce Clause of the United States
Constitution?

"3, Should the Order of the Wyoming Public Service Commission dated December
24, 1985 be set aside as violative of the due process clauses of the United
States and the Wyoming Constitutions, in that it purported to impose obligation
upon petitioner U S West Direct Company, a non-party to the proceedings below,
without proper notice and opportunity for hearing?

n4. Should the Order of the Wyoming Public Service Commission dated December
24, 1985 be set aside in that the remedy imposed (a) constitutes a taking of
property from appellant U S West Direct Company without just compensation in
violation of the United States and Wyoming Constitutions, and (b) is arbitrary
and capricious and not in accordance with law?*®
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In responding to t,briotl of Mountain Bell a:m. 'iirect, PSC asserts that

these questions must be resolved:

»I. Does the Public Service Commission have authority to requlate and
supervise Mountain Bell's directory publishing cperations? °

“II. Was the remedy imposed by the Public Service Commission proper?

“III. Was the Public Service Commission correct in its determination that ttr
transactions at issue were within the statutory prohibition against unreasonabl
discrimination and undue preferences?

"IvV. Does the Public Service Commission's order violate U S West Direct's
right to due process or constitute an unlawful taking?

(*566]) "V. Does the Public Service Commisszion's order violate the Commerce
Clause of the United States Constitution?®

As of January 1, 1984, American Telephone and Telegraph Company (AT&T) was
required to withdraw froa furnishing local telephone service. That vas
"accomplished by transferring its local telephone service to seven regional
companies which encompassed the United States. One of these regional companies
is U S West, Inc. This divestiture was ordered by the United States District
Court for the District of Columbia in United States v. American Telephone and
Telegraph Company, 552 F. Supp. 131 (D.C. Cir. 1982), appeal dismissed by Unite
States v. Western Electric, 250 U.S. App. D.C. 23, 777 P.2d 23 (1985), cert.
denied U.S. West, Inc. v. United States, 480 U.8. 922, 107 8. Ct. 1384, 94 L.
Ed. 2d 698 (1987).

Prior to the divestiture order, Mountain Bell, as a wholly-owned subsidiary
of AT&T, serviced Wyoming and other states in the Rocky Mountain region. After
the divestiture, it continued to provide the same services as a wholly-owned
subsidiary of U S West, Inc. Prior to the divestiture, Mountain Bell published
its own telephone directories which consisted of both an alphabetical listing c
the published telephone numbers of its subscribers, the white pages, and a |
topical business listing with advertising space available on request, the yellc
pages. The directory publishking operations were subdivided into a listing
service and a publishing service. The listing service provided a current
alphabetical list of all telephone subscribers having a published telephone
number, which was available to anyone desiring to purchase a subscriber list.
The publishing service performed the actual function of printing both the white
and yellow pages, and as a part of its business, it solicited advertising for
the yellow pages. The publication of the telephone directories traditionally wa
a profit-making aspect of Mountain Bell's business which served to subsidize tr
service rates of telephone subscribers. The revenues which were derived were
included by PSC in calculating permitted rates for telephone service.

Sometime prior to the effective date of the United States district court
divestiture order, Mountain Bell considered the creation of a subsidiary
corporation to assume the function of publishing the telephone directories. Thi
was accomplished by a series of transactions which were effective on January 1,
1984, pursuant to which Mountain Bell transferred the assets utilized in
publishing the telephone directories to a newly created subsidiary, Landmark
Publishing Company (Landmark), for all of the stock of Landmark. The agreement
for that transfer made it contingent upon state approval where necessary, but
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apparently, prior appgal wvas sought only in ﬁw%tc of Colorado. Immediatel
following the transfer, Mountain Bell declared a dividend of the shares of
Landmark to its parent and sole shareholder, U § West, inc. The assets for
publishing the telephone directory then vere transferred by Landmark to Direct.
Direct is a wholly-owned subsidiary of Landmark. The arrangement was completed
by a contract, negotiated between Mountain Bell and Direct, pursuant to which
Direct agreed to publish the telephone directories which Mountain Bell
previously had provided to its telephone subscribere. The contract's teram was
for three years, 1984 to 1986, and it covered the seven-state area serviced by
Mountain Bell. Under the contract, Direct agreed to pay Mountain Bell § 2315
million for Mountain Bell's promise to provide the listing service information
to Direct, its billing and collection service and the exclusive right to use th
Mountain Bell logo. In addition, an agreement for the transition period was mad
pursuant to which Mountain Bell assigned the rights under certain other
contracts to Direct. It is clear that the only negotiation for the publication
of the telephone directories was between Mountain Bell and Direct.

After completing this arrangement for Direct to publish its telephone
directories, Mountain Bell sought the approval of PSC to increase its rates for
telsphone service. A hearing on that application was set, but, upon the
suggestion of the consumer representative staff, a separate proceeding was
conducted concerned with the possible [#567) hara to the public interest
attributable to the transfer by Mountain Bell of its publishing assets to Direc
together with the agreement made with Direct to publish the telephone
directories. Following that hearing PSC found that Mountain Bell had failed to
demonstrate that the Publishing Agreement, as it presently sxists, achieves the
greatest economic benefit wvhich may reasonably be achieved for Wyoming
ratepayers, or is in the public interest = # #;” that the agreement "unjustly
discriminated against Direct's competitors and has granted Direct an undue
preference;" and that the agreement constituted "gsubsidization of an affiliate’'.
publishing endeavors through favoritism and special considerations.”

. The first paragraph of the operative portion of the order entered by PSC
provides:

"Insofar as they affect Wyoming assets, services or revenuee, Mountain Bell
shall immediately undertake to meet all of the conditions on its asset transfer
to Landmark and Publishing Agreement with Direct as set out in para graph 30
above. In the alternative, Mountain Bell shall immedjately undertake to effect : |
return to the status quo existing prior to January 1, 1984 with respect to the
business relationship between itsslf and Landmark and Direct, i.e., Mountain
Bell shall recover ownership of all assets transferred to Landmark and rescind
its publishing related agreements with Direct."

Paragraph 30 of the PSC's Findings and Conclusions states:

*“30. The conditions are as follows:

"a. Direct shall return an updated and current Yellow Pages On Line n1 to
Mountain Bell upon termination of the Publishing Agreement. If Direct ceases us:
of Yellow Pages On Line or fails to kesp Yellow Pages on Line updated and
current during the term of the Publishing Agreement, then Direct shall transfer
the updated and current software and data base actually being used by Direct in
place of Yellow Pages on Line.
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% |
"b. The Publishinq’qreemcnt between Mountain Bi:ll and Direct shall terminat |
on December 31, 198§. Not later than 180 days prior to termination of the '
Publishing Agreement Mountain Bell shall submit bid specifications for a new
publishing agreement to the Commission for approval. Immediately upon approval
of the bid specifications or any modifications thereof as ordered by the
Commnission, Mountain Bell shall solicit bids directly from no fewer than five
publishers which are qualified and able to sell yellow page advertising and
publish directories for all of Wyoming. Mountain Bell shall also announce a
general bid solicitation in media of general circulation in both the telephone
and publishing industries. Not later than 90 days prior to termination of the
Publishing Agreement Mountain Bell shall submit the bid which it proposes to
accept to the Commission for approval. The bid shall be awarded immediately upc
approval by the Commission.

"c. Prior to termination of the Publishing Agreement, the parties to the
Publishing Agreement will negotiate, and submit for Commission approval, a plar
for termination of the Publishing Agreement including payment of transition
fees.

"d. Mountain Bell shall have the exclusive right to use the standard cover
design upon termination of the Publishing Agreement.® '

nl Yellow Pages On Line is a computer software program incorporating busines
advertising information utilized in publishing the yellow pages portion of the
telephone directory. It was transferred by Mountain Bell to Landmark as a
publishing line asset at zero value and then from Landmark to Direct.

In answering the arguments of Mountain Bell and Direct, PSC asserts statutor
authority exists to regulate Mountain Bell's transfer of its publishing assets
under its powver to regulate all "matters related to rates and utility services
and facilities" of a public utility. It argues that the publication of a
telephone directory, including advertising encompassed in the yellow pages
section, properly is understood to be a public service. Since Mountain Bell is
recognized (*568) public utility, PSC argues it has power to regulate the
service of publishing telephone directories, including the manner of dispositic
of the assets devoted to publishing such directories, in order to assure the
protection of the public interest.

Mountain Bell concedes its status as a public utility in Wyoming and
recognizes that it is subject to the jurisdiction of PSC in delivering its
utility services. It contends, contrary to the position of PSC, that the yellow
pages advertising portion of the telephone directories historically has been a
matter of contract between the publisher and the advertisers and not subject tc
the regulatory authority of PSC. For this reason, Mountain Bell contends that i
was free to dispose of the directory publishing assets without seeking either
prior or subsequent approval by PSC. Direct supports Mountain Bell's position i
this respect.

The parties agree that the disposition of this case is controlled by the
statutes. All recognize that this court cannot constructively expand statutory
powers conferred upon an agency by the legislature, and the statutes which
create and delegate authority to PSC must be construed strictly with any
reasonable doubt as to the existence of regulatory power resolved againat the
exercise of such power. Public Service Commission v. Formal Complaint of WWz
Company, Wyo., 641 P.2d 183 (1982); Tri-County Elactric Association, Inc. v.
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City of Gillette, Wyo., 525 P.2d 3 (1974). When it issued its order, PSC found
the requisite statutory authority pursuant to €@ 37-2-112, 37-2-117, 37-2-119,
37-2-122, 37-2-127, 37-3-111 and 37-3-112, ¥W.$.1977. In ansvering this appeal,
PSC has narroved its reliance upon statutory authority primarily to that
contained in @ 37-2-112, W.S.1977, which provides: ’

“The commission shall have general and exclusive power to regulate and
supervise every public utility within the state in accordance with the
provisions of this act."

In making this more limited assertion of its statutory authority, PSC also
relies on the definition of "rate" found in @ 37-1-102, W.S$.1977:

"The term 'rate,' when used in this act, shall mean and include, in the
plural number, as well as in the singular, every individual or joint rate,
classificat:on, fare, toll, charge or other compensation for service rendered ©
to be rendered by any public utility, and every rule, regulation, practice, act
requirement or privilege in any way relating to such rate, fare, toll, charge o
other compensation, and any schedule or tariff or part of a schedule or tariff
thereof."”

There is no question that the legislature conferred broad powers upon PSC
with respect to setting rates. That power does have limitations though, and it
does not necessarily extend to every matter affecting rates, as PSC urges. We
said in another case:

*pSC is not in a position to take on any aspect of utility management. It
must restrict its position to 'regulation' with management decisions being
entirely that of the utility." Pacific Power and Light Company v. Public Servic
Commission of Wyoming, Wyo., 677 P.2d 799, 807, cert. denied 46% U.S. 831, 105
8. Ct. 120, 83 L. Ed. 2d 62 (1984).

We noted there the difficulty confronting a court in ascertaining what should
understocd a2s managerial function as opposed to appropriate regulation. Efforts
to define that distinction have led to confusion and apparently ad hoc decision
with respect to what is an invasion of the management domain as opposed to -
authorized regulation in the public interest.

In some instances, public utility activities which the courts once protected
from regulation as a perceived invasion of management later have been held to Lt
subject to regulation without any perceptible change in the scope of the
regulatory power granted by the legislature. Compare Pacific Telephone and
Telegraph Company v. Public Utilities Commission, 34 Cal. 24 822, 215 P.2d 441
(1950), with General Telephone Company of California v. Public Utilities
Commission, Calif., 34 Cal. 3d 817, 670 P.2d 349, 195 Cal. Rptr. 695 (1983), an
{#5€69]) Southern Pacific Company v. Public Utilities Commission, 41 Cal.2d 354
260 P.2d 70 (1953). See generally, Note, Management Invaded -- A Real or False
Defense?, 5 Stan. L. Rev. 110 (1952). In fact, in General Telephone Company of
California v. Public Utilities Commission, supra, at n.10, the court said "that
the 'invasion of management' rationale now appears to be disfavored" because
judicial limitations were increasingly imposed upon what once had been perceive:
as within "management functions™ of utilities.

This prognostication by the Supreme Court of California may not be entirely
accurate. It does not cognize a rather delicate but definite line that must be
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drawn between regulated but free enterprise and socilalization. Free enterprise
assumes the responsibility of management to investors for management's
decisions. Permitting civil servants to make those determinations instead of
management results in no accountability for those decisions to investors in the
business. That is not compatible with even regqulated monopolies in a free
enterprise system. We prefer the view heretofore espoused that extensions of
power by judicial construction beyond that conferred upon an agency by the
legislature, either specifically or generally, is inappropriate because:

"An administrative board has no power or authority other than that
particularly conferred upon it by statute or by construction necessary to
accomplish the aims of the statute.” Tri-County Electric Association, Inc. v.
City of Gillette, supra, 525 P.2d at 9.

See also 1 A. Priest, Principles of Public Utility Regulation, at 9-10 (1969).

We then.look to the statutes to decide whether the legislature granted to Ps
the authority it purported to exercise in issuing its order to Mountain Bell.
Section 37-2-112, W.S.1977, grants to PSC the "general and exclusive power to
regulate and supervise every public utility® within this state in accordance
with the statutes. Section 37-2-127, ¥.S.1977, further provides:

"In addition to the powers herein specifically granted, the commission shall
have such implied or incidental powers as may be necessary and proper,
effectually to carry out, perform and execute all the power so granted."

These broad powers can be exercised only over a public utility, however. Public
Service Commission v. Formal Complaint of WWZ Company, supra; & 37-2-112,
W.S.1977. The definition of telephone service as a "public utility" is:

"Any plant, property or facility for the transmission to or for the public o
telephone messages, for the conveyance or transmission to or for the public of
telegraph messages, or for the furnishing of facilities to or for the public fo

the transmission of intelligence by electricity; # * & ,® § 37-1-101(a)(vi)(B),
W.$.1977.

The rule of strict construction dictates that any jurisdiction in PSC is limite
to those functions of Mountain Bell that are "to or for the public.”

The conclusion that the lo?iclaturc did not intend to extend to PSC
jurisdiction over services which are not furnished to or for the public is
consistent with generally accepted jurisdictional limite on regulatory bodies.
We have espoused the general proposition that a utility service may have both
public and private functions, and while it is subject to regulation in matters
of public function, it is not when it operates in its private mode. State Board
of Equalization v. Stanocli nd 0il and Gas Company, 54 Wyo. 521, 94 P.2d4 147
(1939) . See also Southern Pacific Company v. Arizona Corporation Commission,
Ariz., 98 Ariz. 339, 404 P.2d 692 (1965); City of Phoenix v. Kasun, 54 Aricz.
470, 97 P.2d 210 (1939); Associated Mechanical Contractors of Arkansas v.
Arkansas Louisjiana Gas Co., Ark., 225 Ark. 424, 283 8.W.2d 123 (1955);
University Hills Beauty Academy, Inc. v. Mountain States Telephone and Telegrap:
Company, Colo.App., 38 Colo. App. 194, 554 P.2d 723 (1976); Oklahoma Gas and
Electric Company v. Corporation Commission, Okla., 543 P.2d 546 (1975); 64
Am.Jur.2d Public Utilities @ 1, at 550 (1972); 73B C.J.S8. Public Utilities ¢ 66
at 314-315 (1983).
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(*s70) This concl¥Wion also is consistent with the extent to which a state
may requlate private business under its poiice powvers; any regulation must
further a public purpose, Steffey v. City of Casper, Wyo., 357 P.2d 456 (1960);
Minnesota Gas Company v. Public Service Commissicn, Department of Public
Services, State of Minnesota, 523 F.2d4 581, (8th Cir. 1975), cert. denied 424
U.S. 918, 96 S. Ct. 1114, 47 L. Ed. 24 320 (1976). In Steffey v. City of Casper
supra, at 461, wve held that, in Wyoming, a business may be regulated by the
legislature pursuant to the police power only when that business involves
matters "affected with a public interest.®™ In defining what “affected with a
public interest™ means, we said:

"s * * So it seems that the fact that the business of a merchant is not a
business affected with the public interest does not itself wmean a great deal. T
make that statement is to a more or less extent an arbitrary determination. It
is somewhat like the ipse dixit used in connection with Aristotle in the past
ages. We must go further and determine whether or not good may be accomplished
by the legislation here in controversy." Steffey v. City of Casper, supra, 357
P.2d at 4s61.

In Phillips Petroleum Company v. Public Service Commission, Wyo., 545 P.2d 1167
(1976), we considered the effect of the service upon the public and whether or
not it was offered to all of the public. Because the sale of oil and gas in that
case was not made directly to the public, we found that the service was not "to
and for the public,” and thus, we concluded PSC had no jurisdiction to regulate
the terms or manner of the sale. The critical gquestion, then, is whether the
directory publishing activities that PSC sought to regulate were services "to or
for the public."

In this instance, PSC made no findings with regard to whether or not the
directory publishing activity of Mountain Bell was a service "to or for the
public. " Instead, PSC asserted its jurisdiction by establishing a connection
bestween the revenue produced by the directory publishing service and the rates
that Mountain Bell ultimately charged for those services which are furnished "tc
or for the public.* This is not a sufficient basis for the exercise of
jurisdiction. As we noted in Phillips Petroleum Company v. Public Service
Commission, supra, 545 P.2d at 1171:

“s # 4 It doe 8 not, however, require much imagination to suggest that if
jurisdiction may be based upon this broad theory, it is possible to follow any
producer's line to the Christmas tree."

. See also Pacific Telephone and Telegraph Company v. Public Utilities Commission,
L supra, 215 P.2d at 445 ("Almost every contract a utility makes is bound to
? affect its rates and services.v).

We recognize that a listing of telephone numbers like the white pages is part
and parcel of the “"service to or for the public.” The majority of courts, with
which we agree, have held, however, that the yellow pages portion of a telephone
directory primarily is a matter of private business. Mendel v. Mountain States
Telephone and Telegraph Company, 117 Ariz. 491, 573 P.2d 891 (1977); Gas House,
Inc. v. Southern Bell Telephone and Telegraph Company, 289 N.C. 175, 221 8.E.2d
499 (1976); and the cases cited in those authorities. These courts have found
generally that the yellow pages portion of a telephone directory is simply one
source of advertising and does not constitute a monopoly service such as the
furnishing of telephone service proper. They have concluded that unlike the
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wvhite paces portion o!h. directory, the advertisi®; contained in the yellow
pages is not such an essential or integral service of telephone communication
that the telephone service would be limited substantially if it were not
avajlable. Only a minority of jurisdictions have held that the yellow pages
advertising is an integral function of the telephone service and a monopoly. Se
Allen v. Michigan Telephone Company, 18 Mich. App. 632, 171 N.W.2d 689 (1969);
Videon Corporation v. Burton, Mo., 369 S.W.2d 264 (1963).

We adopt the view of the majority of the courts. The yellow pages in the
Mountain Bell directories, now published by Direct, may be preferred by the
public, but we see no indication of a monopoly. The avidence (*571) in this
record demonstrates that other companies throughocut Wyoming are publishing
alternative telephone books to that provided by Direct, including the business
advertising section. when additional advertising media, such as television,
newspaper, magazines and bjillboards, are acknowledged! the mode of advertising
through the directory published by Direct cannot be perceived as a monopoly. Ar
need to regulate a business in the public interest is substantially diminished
in the absence of a monopoly. As one commentator has pointed out, the very
purpose of the regulation of public service utilities is founded on the
principle of natural monopolies. 1 A. Priest, Principles of Public Utility
Regulation, supra, at 1. -

We conclude that the primary purpose of the yellow pages portion of the
telephone directory is to provide a mode of advertising to businesses so that
they may solicit the general public to patronize their businesses or purchase 2
particular product. That advertising function cannot bsé found to be such an
integral part of telephone service that it is necessary to regulate it for the
protection of the public. Consequently, even though PSC made no finding that tr
directory publishing activities, over which it had attsapted to exercise its
jurisdiction, constituted a service to or for the public, there is no
justification for remanding the case for that factual matter to be addressed.

Our conclusion is compatible with that reached earlier by PSC that its
jurisdiction did not extend to contractual disputes over yellow pages
advertising. See In the Matter of the Formal Complaint of Bruce Bergland v.
Mountain States Telephone and Telegraph Company, PSC Docket No. 9343 SUB 24
(January 26, 1983). Furthermore, PSC historically has not required a certificat
of public convenience and necessity over any other bhusiness which engaged siwmpl

.in the publishing of telephone directories, and normally that requirement is
essential to subjecting a business to the jurisdiction of PSC. See & 37-2-20S5,
W.S. 1977. Finally, the rules which PSC has promulgated require a telephone
company to publish only the white pages portion of the directory. Rules of
Practice and Procedure of Public Service Commission of the State of Wyoming, #
$13 (1979). The represent attempt by PSC to expand its jurisdiction is not only
inconsistent with its practice but beyond its statutory powers.

We hold that PSC had no statutory authority to justify its order requiring
Mountain Bell to adjust the terms pursuant to which it disposed of its director
publishing assets or activities. We specifically do not include in that ruling
nay suggestion that PSC is without power to require Mountain Bell to account fo
the financial impact of the transfer of its directory publishing activities upo.
any rate Mountain Bell seeks to charge the public in any future proceedings. Th
legislature indeed has conferred upon PSC broad owners in assessing rates. See
Application of Northwestern Bell Telephone Company, Minn. App., 367 N.W.2d 655
(1985) ; Mountain States Telephone and Tezlegraph Company v. Corporation
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Commssion, N.M., 99 N.’l, 653 P.2d 501 (1%82); sga eX rel. Utilties
Comnission v. Southern Bell Telephone and Telegraph Coampsny, N.C., 307 N.C. 541
299 S.E.2d 763 (1983). All of the parties agreesd at the time of oral arguament
that PSC could account from any adverse impact the transfer of the publishing :
line of assets to Direct might have on rates charged by Mounteain Bell and refus
to allow any increase in rates premised upon the loss of revenue from the
directory publishing activities. We agree that their view is correct.

In its brief, Direct argues, in addition to the proposition that PSC had no
jurisdiction over directory publishing activities without regard to the identit
of the publisher, that it is a private company which is not subject to PSC
jurisdiction. It contends that PSC had no power to issue an order affecting its
assests. PSC did not argue its jurisdiction over Direct, and because of the
disposition of this case, there is no need to address the question of any
apparent assertion of jurisdiction over Direct. Furthermore, because we agree
with appellants that the order of PSC exceeded its jurisdiction, there is no
need to address the constitutional questions [#572) asserted by the
appellants. Marion v. City of Lander, Wyo., 394 P.2d 910 (1964), cert. denied
380 U.S. 925, 85 S. Ct. 929, 13 L. Ed. 24 810, reh. denied 380 U.S. 989, 85 S.
Ct. 1352, 14 L. Ed. 2d 283 (1965).

This case came to us as a certified case pursuant to Rule 12.09, W.R.A.P. Ir .
accordance with ¢ 16-3-114(c) (ii)(C), W.S.1977, we must:

®(ii). Hold unlawful and set aside agency action, findings and conclusions
found to be:

" (C) In excess of statutory jurisdiction, authority or limitations or lackir
statutory right; # # a.»

The order of PSC is reverssd. n2

n2 We reject the broad constructions argued by PSC for specific provisions
contained in the statutes, ¢ 37-1-~101, et seq., without addressing each
statutory provision because of our conclusion that the jurisdiction of PSC does
not extend to matters such as the publication of the yellow pages directory
vhich is not a service furnished to or for the public.
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facilities are and will be if it does not
prevail. The producer, not the Commis-
sion, here decides what is done with the
gas. The traditional prejudice flowing
from granting temporary authorization
is simply not present in this case.

The Commission made the grant of
temporary authority contingent upon Sin-
clair’s amending its permanent applica-
tion, specifically requiring it to apply for
authorization to construct facilities.
Such a requirement might seem incon-
sistent with the position which we now
take, and which the Commission took, in
granting such temporary authority. Qur
view is that out of an abundance of cau-
tion the Commission wanted to make it
plain that at the hearing for a permanent
certificate it would have before it Sin-
clair's application for a complete reselu-
tion on the merits unaffected by any
temporary grants. This is, of course, a3
it should be.

The regulation distinguishes between
pipeline companies and independent pro-
ducers,® and to say that the Commission
need treat an independent producer hav-
ing a specified producer emergency as a
pipeline company because it seeks to lay
pipe to relieve itself of such emergency
i3 unnecessary.

(5] The factor which triggers 157.28
is one of record in this case; id est, an
allegation of the payment of shut-in
royalties by an independent producer.
Because the facilities involved are those
of one particular (>mpany, with no alter-
native right being granted by the Com-
mission, the Ashbacker srgument that no
facilities should be authorized which
would prejudice a subsequent hearing on
the merits in favor of the temporary
grantee is not valid in this case. The
question iz merely one of statutory com-
struction. The Commission has in the
past allowed such “pipelines” to be built
as part of a temporary authorization.
The wording of the regulation permits

10. An independent producer is defined in
regulation 15491 as:

(a) ® © ® ([Alay person as defined

ia the Natural Gas Act who is engaged

in the production or gathecing of met-
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such interprr..ation, and the alternatives
would be so restrictive as to effectively
destroy such a regulation’s usefulness ia
alleviating those, emergencies therein
enumerated. Our view is that a producer
having a specifically enumerated pro-
ducer emergency may, as part of the ag-
thorization under regulation 157.23, lay
behind-the-plant pipe of the length here
involved to transport the gas so as to a!-
leviate its emergency. The Commission
action shows clearly, as do the facts, that
these facilities are normal behind-the-
plant facilities for an independent pro-

ducer. The Commission action is there-
fore
Aflirmed.

The CLASSIFIED DIRECTORY SUB-
SCRIBERS ASSOCIATION,
Appellant,

v.

PUBLIC SERVICE COMMISSION OF the
DISTRICT OF COLUMBIA et al.,
Appellees.

No. 20778,

United States Court of Appeals
District of Columbia Circuit.

Argued June 22, 1967.
Decided Sept. 14, 1967.

Appeal from judgment of the United
States District Court for the District of
Columbia, Leonard P. Walsh, J., affirm-
ing certain orders cf the Public Serviee
Commission of the District of Columbia.
The Court of Appeals, J. Skelly Wrighz,
Circuit Judge, held that “Yellow Pages™
advertising was not a public utility “sers-
ice” or “facility” within statute provid-

ural gas and who seils matural gas in
interstate commerce for regale. but who
is not engeged in the transportation of
natoral gas (other than gathering) by
pipeline in interstate commerce.
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ing that every public utility doing busi-
ness within the District of Columbia is
required to furnish service and facilities
in all respects just and reazonable, and
hence the Public Service Commission
lacked jurisdiction to regulate rates and
practices of telephone company with re-
spect to its yellow pages classified tele-
phone directory.

Affirmed.

1. Telecommunications €265

“Yellow Pages” advertising was not
a public utility “service” or “facility”
within statute providing that every pub-
lic utility doing business within the Dis-
trict of Columbia is required to furnish
service and facilities in all respects just
and reasonable, and hence the public ser-
vice commission lacked jurisdiction to
regulate rates and practices of telephone
company with respect to its yellow pages
classified telephone directory. D.C.Code
1961, §§ 43-301, 43-308.

See publication Words and Phrases
for other judicial constructioms epd
definitions.

2. Public Service Commissions €=17.1

Not all services offered by & public
utility are regulable under statute pro-
viding that every public utility doing
business within the District of Columbia
is required to furnish service and facili-
ties in all respects just and reasonable.
D.C.Code 1961, §§ 43-301, 43-808.

8. Statutes €319

When faced with problem of statu-
tory construction, the United States
Court of Appeals shows great deference
to the interpretation given the statute
by the officers or agency charged with
its administration.

4. Public Servics Commissicns €288

To sustain the public service com-
mission’s application of a statutory term
respecting its jurisdiction, the United
States Court of Appesls need mot find
that its construction is the omly reasom-
able one, or even that it is the result the
court would have reached had the ques-
tion arisen in the first instance in judi-
cial proceedings.

.

Mr. Stephen L. Gelband, Washington,
D. C,, for appellsnt.

Mr. George F. Donnella, Asst. Corp.
Counsel for District of Columbia, with
whom Mesers. Charles T. Duncan, Corp.
Counsel, and C. Belden White If, Asst.
Corp. Counsel, were on the brief, for ap-
pellee Putlic Service Commission.

Mr. Robert A. Levetown, Washington,
D. C., with whom Messrs. Howard C.
Anderson and John P. Barnes, Washing-
ton, D. C., were on the brief, for appellee
Chesapeake & Potomac Tel. Co.

Before FaHY, Senior Circuit Judge,
and WRICHT end ROBINSON, Circuit
Judges.

J. SKELLY WRIGHT, Circuit Judge.

This is an appeal from a summary
judgment granted by the District Court
affirming two orders of the Public Serv-
ice Commission of the Distriet of Colum-
bia dismissing a complaint filed before
the Commission by the appellant, Classi-
fied Directory Subscribers Association.
The complaint urged that the Commis-
sion assert comprehensive regulstory
jurisdiction—particularly rate-making
jurisdiction—over the Classified Tele-
phone Directory published by the Chess-
peake and Potomac Telephone Company,
a defendant-intervenor before the Dis-
trict Court and an appellee here.

In Order No. 5038 the Commission con-
cluded that it was siatutorily authorized
to assert jurisdiction over the “Yellow
Pages” only when necesssry to protect
and insure “adeguate telephone sevvice
and reasonsble rates for telephone serv-
ice” It then found that the basic light-
faced classified listings, which oll sub-
geribers are entitled ¢o as part of their
service, perform a necessary reference
function inm connection with telephone
service and ruled that it had reguilatory
power over such listings. The Commis-
sion also ruled that it csuld assert juris-
diction over advertising published in the
“Yellow Pages” where the rates or prac-
tices associated with such sdvertising
“adversely affect the recognized regulat-
ed services and rates.”
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The Commission indicated that dis-
criminatory practices in the sale of “Yel-
low Pages” advertising would, by their
very nature, disrupt overall telephone op-
erations and consequently wouid be reg-
ulable. Similarly, if the Telephone Com-
pany’s policies or practices rendered the
“Yellow Pages” inadequate as a conven-
ient reference to telephone subscribers,
or if variations in advertising rates re-
sulted in evasion or frustration of the
basic service rates which the Commis-
sion was empowered to regulate, then the
Commission could, and would, act. But
the Commission concluded that absent
these special factors it did not have jur-
isdiction over the advertising published
in the Classified Directory because such
advertising was not essential to telephone
service and did not, in itself, constitute
& public utility service or facility within
the meaning of the relevant jurisdictional
statute. It therefore dismissed that por-
tion of the complaint calling upen the
Commission to undertake comprehensive
rate regulation of “Yellow Pages” adver-
tising.

The Commission then went on to re-
view the Association’s sllegations con-
cerning Telephone Company “Yellow
Pages” advertising practices of the sort
over which the Commission felt it had
jurisdiction and found that the allega-
tions of discrimination and unreasonable
treatment had no basis in fact. It order-
ed that the whole of the Association’s
complaint be dismissed. In Order No.
5053, the Commission denied an applica-
tion for recomsideration.

The Association appesled these orders
to the Distriet Court, clziming that the
Commission’s jurisdictional decision was
wrong 28 & matter of law. The District
Court found that the Commission’s con-
struction of the jurisdictional statute was
a reasonable one “supported by rationsl
distinctions between advertising and the
basic classified listings” and, in effect,
affirmed the Commission’s orders by

f. Classified Directory Subscribers Ass’n v.
Public Service Comm'a of D. €., D.DC,,
274 F.Supp. 281 (November 29, i868).
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granting the defendant-.intervenor's
cross-moticn for summary judgment!
This appeal followed. For the reasons
developed below we affirm the District
Court’s summary judgment upholding the
orders of the Commission.

{1] The only question raised by this
appeal i3 whether, under the relevant
statutes, the Public Service Commissiocr
has jurisdiction to regulate the rates ané
practices of the Chesapeake and Potomac
Telephone Company with respect to tke
Washington Yellow Pages Classified Tel-
ephone Directory. If there is jurisdic-
tion, it arises from 43 D.C.CobE §§ 301
and 303 (1961). Section 301 states tha:
“{elvery public utility doing business
within the District of Columbia is re
quired to furnish service and facilities
@ 4 3 jp all respects just and reason-
able, The charge made by any such pub-
lic utility for any facility or services fur-
nished, or rendered, or to be furnished or
rendered, shall be ressonable, just, ané
nondiscriminatory.” (Emphasis added..
And Section 303 empowers the Commis-
sion to enforce various chapters of tke
Code, including Section 301. At issue.
then, is whether “Yellow Pages” adver-
tising is a public utility “service” or
“facility” within the meaning of tke
statute.

{2] Thougk the District of Columbia
Code states explicitly that the term “serv-
ice” must be interpreted “in its broadest
and most inclusive sense,” 43 D.C.CodbE
§ 104 (1961), it is clear that not al
services offered by a publi¢ utility are
regulable under Section 30%. The statue
itself, 48 D.C.CopE § 309 (1961), coz-
templates that utilities may transact non-
utility business, for it authorizes the
Commission to require separate accour:-
ing for such non-utility services. And
many courts and agencies in other juris-
dictions have found that activities such
as the rental of land and the sale of appli-
ances by utilities are not regulable as
public utility services.? Indeed, appellart

2. See, ¢. g.. City Ice & Fuel Co. v. Cot-
golidated Edisoa Co. of New York, Ine_
29 P.U.R.(a.s.) 193 (1930). See olso the
accounting practices under the Code of
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apparently conceded a3 much in oral ar-
gument before the Commission.

The question whether classified adver-
tising is a service under Section 301
is one of first impression for this court.
We do not subscribe to appeliant’s con-
tention that District of Columbia v.
Chesapeake & Potomac Tel. Co., 86 U.S.
App.D.C. 124, 179 F.2d 814 11950), is
a controlling precedent establishing jur-
isdiction in the Commission. For though
that case held that classified advertis-
ing was a service of a public utility
within the meaning of a then existing
statute which taxed gross receipts “from
the sale of public utility commodities and
serviceg” within the District, it did not
decide that classified advertising was a
public utility service subject to total reg-
ulation under Sections 301 and 303. It
is, we think, significant that, while many
state commissions consider revenues from
directory advertising as part of a tele-
phone company’s gross revenue for pur-
poses of rate-making,® in only one state,
California,* has a regulatory commission
or a state court found that the rates of
classified advertising are subject to com-
prebensive regulation® And while some
state statutes may be significantly differ-
ent from our own, others are strikingly
similar.¢

The Telephone Company certainly is in
a uniquely advantageous position as a
publisher of directory advertising. But

Federal Regulations, 47 C.FR. § 81.-
§24, 18 C.F.R. § 101.43¢, 18 C.PR. §
204.463; 20d 18 C.F.R. § 101914, 18
C.F.R. § 204.914 (Supp.1867).

3. See, e. 7., Solomon v. Public Service
Commission, 288 App.Dis. €38, 148
N.Y.8.2¢ 439 (1955).

4, California Fireproof Storage Co. v.
Brundige, 109 Cal. 183, 248 P. €89, 47
ALR. 811 (1628).

§. It should be noted that, as the Com-
mission here poiats o¢ut, it tee con-
siders revenues from classified sdvertis-
ing as part of the Telephone Company's
gross revenues in calculating the returm
the Company is entitled to from its basic
telephone services. Cousequently, the
telephoae rates of the generrl telephome-
using public would increase if the ad-
vertising revenues were dimimished.

383 F.2¢=—33

its monopoly in that capacity is not 30
strong as the one it holds as the exclusive
provider of telephore services. Even if
no one else has yet found it prefitable
to publish & competitive directory. cer-
tainly the availability of other advertis-
ing media does exert some competitive
restraining influence on Telephone Com-
pany pricing. Thus the distinction which
the Commission drew between the clas-
sified listing. as an integra! part of tele-
phone service, and the directory adver-
tising, as primarily a matter of private
contract, was not without some reason-
able basis. Neither was the distinction
drawn between those advertising prac-
tices and policies which may be disrup-
tive of basic telephone service itself and
those which merely invoke non-discrim-
inatory pricing. Several other jurisdic-
tions have drawn similar lines.?

(3,4] It would seem, then, that there
is no “plain meaning’’ to the words “pub-
lic utility ® * ° facility or services”
as used in Section 301. The Commis-
sion’s interpretation conforms to that
given comparable statutes by ail but one
of the commissions or courts which have
faced the question; it is consistent with
over 50 years of administrative practice
here and with several opirions submitted
to the Commission by the District of
Columbia Corporation Counsel. It is a
reasonable, and hence a permissible, in-
terpretation. Even if other constructions

8. For instance, the Pennsrlvania statute,
which also requires that “service” be in-
terpreted broadly. has beea construed not
to give jurigdiction over advertising rates.
Felizr v. Peousyivania Public Utdlity
Commission. 187 Pa.Super. 578, 148 A.
24 347 (1938); Steermem v. Bell Tele-
phone Co. of Penpnsylvanis, 48 P.U.R.
(n.s.) 83 (1843).

7. Bee, e. 9., Solomon v. Public Service
Commission, giipré Note 3; Frank v,
New York Teleghone Company, 34 Misc.
24 3983, 228 N.Y.8.2d 338 (188%). Sce
algo Videon Corporation v. Burton, Kan.
sas City Cr.app.. 360 8.%WW.24d 264 (1663,
wheese the court held that the state com.
mission did heve jurisdiction where un-
reasonable discrimination among advee-
tisers was alleged.
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would also be reasonable, the Commission
should be sustained. For “[w]hen faced
with a problem of statutory construction,
this Court shows great deference to the
interpretation given the statute by the
officers or agency charged with its ad-
ministration. ‘To sustain the Commis-
sion’s application of this statutory term,
we need not find that its construction
is the only reasonable one, or even that
it is the result we would have reached
had the question arisen in the first in-
stance in judicia. proceedings.’™ Udall
v. Tallman, 380 U.S. 1, 16, 85 S.Ct. 792,
13 L.Ed.2d 616 (1965). This applies
where, as here, the statutory question
is one of jurisdiction. Philadelphia
Television Broadcasting Co. v. F.C.C.,
123 U.S.App.D.C. 298, 359 F.2d 282
(1966).

Affirmed.

o
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PHILLIPS PETROLEUM COMPANTY,
Appellant,
v,

Edward §. BRENNER, United States Com-
missioner of Patents, Appellee.

PHILLIPS PETROLEUM COMPANTY,
Appellant,

v.
GOODRICE-GULF CHEMICALS, INC.
and
Monsanto Company, Appeliees.
Nos. 20628, 20877.

United States Court of Appeals
District 0¢ Columbia Circuit.
Argued May 12, 1967.
Decided June 29, 1867.

Petition for Rehearing Denled
Aug. 16, 1967,

Action for decree declaring right of
patent applicant to participate fully in
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interference proceeding, including por-
tion restricted by Patent Office to the
two competing applicants. The United
States District Court for the District
of Columbia, Alexander Holtzoff, J.. 260
F.Supp. 45, dismissed the complaint on
ground that the court should not inter-
fere with pending proceeding in the pat-
ent office until it was brought to con-
clusion, and appeal was taken. The
Court of Appeals, Leventhal, Circuit
Judge, held that the action was prema-
ture in view of possibilities that appli-
cant might prevail on its motion to dis-
solve interference proceeding, that com-
peting applicants might acquiesce in re-
view by Court of Customs and Patent
Appeals, or that applicant might per-
suade Patent Office to extend its practice
of withholding issuance of patent so as
to avoid giving extra benefit to patentee
who elects to require that appeal to Court
of Customs and Patent Appeals be dis-
placed by new action.

Affirmed.

1. Patents &97

The Patent Office has authority to
act in accordance with fundamental prin-
ciples of justice by appropriate issuance
and application of rules and use of good
judgment on matters not covered by
rulea.

2. Patents €=118(1)

The Patent Office is subject to judi-
cial review and restraint in case of ar-
bitrary rules or rulings that infringe
on private rights.

3. Patents 1148

Judicial review of Patent Office ac-
tion in interference proceedings by ecivil
action is available only to an applicant
who has been finally denied s pateat be-
cause of Patent Office decision against
him and in favor of adversary on prior-
ity. 35 US.C.A. § 146.

4. Patents €=113(1), 114

Mere denial of motion to dissolve
patent interference proceeding was inter-
locutory, and movant could neither pro-
test that action directly by appeal to
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Issue No. 3 did not find that Pam Wiley
failed to stop before entering the intersec-
tion, the evidence conclusively shows that
Pam Wiley failed to yield to the vehicle
driven by John Browning.

(10] It is not erroneous for the court to
assume facts that are conclusively estab-
lished by the evidence. Beaumont City
Lines, Inc. v. Williams, 221 S.W.2d 560,
563-564 (Tex.Civ.App.—Beaumont 1948,
writ ref'd n.r.e.); Collier v. Hill & Hill
Erterminators, 322 S.W.2d 329, 332 (Tex.
Civ.App.—Houston 1959, no writ); 59 Tex.
Jur.2d Trial § 490.

(11] Furthermore, even if the court
erred in assuming that Pam Wiley failed to
yield to the Browning vehicle.in the sub-
mission of Special Issue No. 5, such error,
if any, would be immaterial and harmless
in view of the jury's answers to Special
Issues 1 and 2. Appellants’ sixth point is
overruled.

The judgment of the trial court is af-
firmed.

A-ABC APPLIANCE OF TEXAS, INC,
et al., Appeliants,

v.
SOUTHWESTERN BELL TELEPHONE
COMPANY, Appelice.

No. 13983.

Court of Appeals of Texas,
Austin.

April 25, 1984,

Rehearing Denied May 23, 1984.

Plaintiff brought action challenging
telephone company’s refusal to accept pro-
posed advertising to be printed in classified
directory. The 98th Judicial District Court,
Travis County, Jon N. Wisser, J., entered

judgment for defendant, and plaintiff sp-
pesled. The Court of Appesls, Eorl W.
Smith, J., held that: (1) defendant was not
under a duty as a matter of iaw to accept
plaintif’'s proposed advertising: (2} plain-
tiff failed to show that defendant’s adver-
tising regulation was unreasonable or un-
necessary; and (3) findings supported con-
ciusion that defendant’s denial of plaintif{’s
application was not arbitrary, capricious or
discriminatory.

Affirmed.

1. Telecommunications ¢=269

Since sale of classified directory adver-
tising in telephone directory was not & part
of telephone company's public utility func-
tion, telephone company hed no statutory
or common-law duty to accept plaintiff's
advertising. Vernon's Ann.Texas Civ.St
art. 1446¢ § 3s).

2. Telecommurications 264

Rules and regulations made by a tele-
phone company for furnishing service to
patrons and for conduct of its business are
presumed to be reasonable and necessary,
unless the contrary is shown.

3. Telecommunications =269

Plaintiff failed to show that telephone
company'’s regulations relating to classified
directory advertising was unreasonable or
unnecessary.

4. Appes! and Error ¢931(5)

In & review of & trial court’s judgment
in which findinga of fact and conclusions of
law are filed, Court of Appesls may only
consider, on 3 no evidence peint, evidence
favorable to findings and judgment ren-
dered thereon and must disregard all evi-
dence to the contrary.

5. Telecommunications €284

Findings supported conclusion that
telephone company’s denial of plaintiff's
application for clsssified directory advertis-
ing was not arbitrary, capricious or dis-
criminatery.
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Roger B. Greenberg, Jane Cooper-Hill,
Richie & Greenberg, Houston, for appel-
lants.

"Donna Lynn Snyder, San Antonio, for
appellee.

Before SHANNON, EARL W. SMITH
and GAMMAGE. JJ.

EARL W. SMITH, Justice.

Appellant, A-ABC Appliance of Texas
(A-ABC) seeks reversal of a trial court’s
judgment ‘in favor of appellee Southwes-
tern Bell Telephone Company (Belll. In a
trial before the court A-ABC challenged
Bell's refusal to accept its proposed adver-
tising to be printed in the Austin Yellow
Pages. We affirm the judgment of the
trial court.

The president of A-ABC Appliance of
Texas has operated a hore appliance sales
and service business in Houston, Texas
since 1972 and advertised heavily under
that name (and several others) in the Yel-
low Pages for many years. In 1981, appel-
lant decided to expand its business to Aus-
tin and began by assuming an existing but
abandoned telephone number which had
been assigned to a defunct corporation
named ABC Appliance. This enabled ap-
pellant to advertise under the ABC name
until it had an opportunity to advertise
under A-ABC Appliance of Texas, Inc., in
the next regularly published Yellow Pages
in December of 1982.

Appellant's president met with a Bell
sales representative on June 25, 1982 w
submit his proposed advertising under the
names A-ABC Appliance and General Ap-
pliance, using the same phone number for
both. On July 13, 1982 Bell informed ap-
pellant that it would not advertise the
name A-ABC Appliance of Texas, Inc. in
its Austin directories because the name vio-
lated Bell’s advertising standards regard-
ing names adopted for alphabetical prefer-
ence in advertising. The name A~-ABC Ap-
pliance of Texas, Inc. as well as other com-
pany names were accepted for the free
listing in both the White and Yellow Pages.

670 SOUTH WES’I’ER‘!kEPORTER. 2d SERIES

{11 A-ABC's first point of error assert:
that “appellee was under a duty as a mat
ter of law tb accept the proposed advertis
ing, and the court’s conclusions to the con
trary {conclusions 4, 6,9, 10, 11, and 121 ar
erroneous.” We disagree. The conclu
sions appellant complains of are as foilows

4. Defendant's directory adverusin,
services are not rendered as a par
of its public utility function.

6. Defendant, Southwestern Bell Tele
phone Company, has no statutor
nor common law duty to accept th
advertising submitted by Plainuff:

9. Pursuant to § 18 of the Public Lt:
ty Regulatory Act, Article 144
Vernon's Annotated Statutes. U
classified directory, except insof.
as service regular listings which a-
furnished to business subscribers -
a part of their regular business se
vice are concerned, is an advertisir
medium and not a public servic

10. Defendant in its role as a directo:
publisher has no duty not to d
criminate against potential advert.
ers.

11. Defendant’s duty to publish Hstin.
in its directories extends only o li.
ings in the white pages and the s¢
vice regular listings in the yellc
pages, both of which are provid
as part of basic business telephc
service.

12. Defendant Southwestern Bell Te
phone Company's provision of ¢
vertising services is not subject
the common law standards appli:
ble to its provision of regulat
communications services.

Appellant relies primarily on Southu

tern Bell Telephone Co. v. Teras St
Optical, 253 S.W.2d 877 (Tex.Civ.App.19
no writ) (hereinafter cited as 7S0). to s
port its arguments about Bell's comm
law duties. While the case contains br.
language, it is easily distinguishable on
facts and, as regards advertising. is |
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empted by the Public Utility Regulatory
Act.  Tex.Rev.Civ.Stat.Ann. art. 1446¢
(1980). The court in TSO was dealing with
Bell's duty to the public regarding the clas-
sified yellow pages listings not its adver-
tisements.

The TSO case is not controlling since the
Legislature enacted the Public Utility Reg-
ulatory Act [PURA) in 1975. Art 1446c,
supra. Finding that public utilities were
monopolies in the areas they served, the
Legislature passed the Act to “establish a
comprehensive regulatory system ... ade
quate to the task of regulating pubhc utili-
ties ... to assure rates, operations and
services which are just and reasonable to
the consumers and the utilities.” Art
1446¢c § 2. Article 1446c § 3(s) provides:

(s) “Service" is used in this Act in its

broadest and most inclusive sense, and

includes any and all acts done, rendered.
or performed and any and all things fur-
nished or supplied, and any and all facili-
ties used, furnished, or supplied by pub-
lic utilities in the performance of their
duties under this Act to their patrons,
employees, other public utilities, and the
public, as well as the interchange of facil-
ities between two or more of them. Ser-
vice shall not include the printing, dis-
tribution, or sale of advertising in tele-
phone directories.
(emphasis added). Thus the Legislature
made it clear that not only would the Public
Utility Commission not have jurisdiction
over directory advertising but that such
was not part of Bell's public service func-
tion.

Appeliant argues that “{IJegislation does
not necessarily abrogate the common iaw”
citing TSO and Sowlhwestern Bell Tele-
phone Co. v. Reeves, 578 S.W.2d 795 (Tex.
Civ.App.1979, writ ref'd n.re.). Reliance
on these cases is misplaced since neither
involves a situation such as this where it is
clear that the Legislature intended to de-
cide the exact issue in question.

The Legisiature’s exclusion of directory
adverlising from its definition of public
service is in line with, as appellee argues,
“the overwhelming weight of authority

throughout the couniry ... that the pubii
cation of advertising in telephone directo-
ries is not an essential public service and is
not & part of & telephone company’s public
utility business.” See Classified Direetory
Subscribers Association v. Public Service
Comm., 383 F.2d 510, 512-13 (D.CCir.
1967), McTighe v. New England Tele-
phone & Telegraph Co., 216 F.2d 26 (2nd
Cir.1954); Berjian, D.O., [re. v. Ohio Bell
Telephone Co., 34 Ohio St.2d 147, 375
N.E.2d 410, 415 (1978); Gas House, Inc. v.
Southern Bell Telephone & Telegraph
Co.. 289 N.C. 175, 221 S.E.2d 499, 305
(1976); Abco Moving & Storage Corp. v
New York Telephone Co., 193 Misc. 96, 83
N.Y.8.2d 448; aff'g 274 A.D. 779, 81 N.Y.
S.2d 146; leave to appeal den'd, 273 A.D.
823, 81 N.Y.S.2d 457; aff'd. 298 N.Y. 637,
82 N.E.2d 32 (1948).

Bell does not have a monopoly on adver-
tising and the Legislature has determined
that its advertising is not part of its public
service. Thus, Bell is free to contract in its
private capacity as any other advertiser.
In Texas, publishers are free to dea! or
decline to contract as they plesse. Mid-
West Electrical Cooperative v. West Teras
Chamber of Commerce, 369 S.W.2d 842,
843 (Tex.Civ.App-1963, no writ). See also,
Right of Publisher of Newspaper or Maga-
zine, in Absence of Contractual Oblige-
tion, to Refuse Publication of Advertise-
ment, 18 A L.R3d 1286 (1968). The trial
court correctly held that since the sale of
classified directory advertising in Bell's
telephone directory is not a part of appel
lee’s public utility function, appellee has no
statutory or common law duty to accept
appellant’'s advertising. Appellant’s first
point of error is overruled.

In its point of error number two, appel
lant complains that conclusion of law num-
ber eight is erronecus and the findings of
fact in support of it (18, 19, 50, 54, and 55)
are “based on insufficient evidence and are
against the great weight and preponder-
ance of the evidence. The evidence proved
that the standard is unreasonable as 2 mat-
ter of law.”

Conclusion of law number eight is that:
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Defendant’'s Yellow Page Advertising
Standard No. 2, entitled “Listings Cho-
sen for Alphabetical Preference in Ad-
vertising” is a reasonable exercise of De-
fendant’s discretion concerning whether
or not to accept a particular listing or
name for inclusion in its Yellow Page
directories.

The findings of fact that appellant com-
plains of are as follows:

18. Defendant’s “A" listing policy is
necessary to protect the value of the
Yellow Pages to both the consumer
and the publisher by preventing the
proliferation of “A" listings and which
give unfair alphabetical preference in
listings resulting in confusion to the
consumer. Unchecked, “A" listings
have proliferated and diminished the
value of the Yellow Page Directory in
terms of goodwill and return on the
publisher’s investment.

19. Defendant’'s “A" listing policy is 2
reasonable exercise of its discretion as
& publisher to limit those listings which
may cause confusion to the directory
user and ultimately result in diminish-
ing the value of the publisher’s directo-
Ty.

50. The use of the name ABC Appliance
by the Plaintiffs in their Yellow Page
advertisements will not adversely af-
fect Plaintifts’ effective competition as
an appliance sales and service compa-
ny.

54. Plaintiffs will not be harmed by
their advertising appearing as ABC
Appliance in the Yellow Pages inas-
much as the names A-ABC and ABC
Appliance are so similar.

§5. There is substantially no difference
between the names A-ABC Appliance
and ABC Appliance such that the use
of the name ABC Appliance in yellow
page advertising would cause confu-
sion in the mind of consumers.

[2.3] Rules and regulations made by 2

telephone company for furnishing service

to patrons and for the conduct of its bu
ness are “presumed to be reasonable a:
necessary, unless the contrary is show:
Southuwestern Bell Telepkone Company
Rucker, 5337 S.W 2d 326, 331 (Tex.Civ.A;
1976, writ ref'd n.re.) quoting Kelly

Southuestern Bell Telephone Compar
248 S.W. 658 (Tex.Comm.App.1923. jdgr
adopted). Appeilant has not shown t
contrary.

{41 In a review of a trial court’s juc
ment in which findings of fact and conc
sions of law are filed, this Court may or
consider, on a no evidence point, that ¢
dence favorable to the findings and
judgment rendered thereon and must dis
gard all evidence to the contrary. Ray
Farmers' State Bank of Hart. 576 S W
607 (Tex.1379). Our review of only
evidence supporting the judgment conv:
es us that the judgment rendered by °
trial court has ample support in the recc
Furthermore, after reviewing all the !
dence, we are of the opinion that t™
findings are not so against the gr
weight and preponderance of the evic-
as to be clearly unjust. In re King's
tate, 150 Tex. 662, 244 S.W.2d 660 (1v
Appellant's second point of error is o
ruled.

A-ABC'’s third point of error comp!:
that appellee’s “A” listing policy is a
trary and discriminatory as a matter
law. Appellant relies on its argument
Bell has a public service duty in this &
not to discriminate. As noted above we
not agree and this point is overruled.

[5] A-ABC's fourth point of error ¢
lenges the court’s conclusion of law n
ber 7 and states that “the findings in s
port thereof (findings of fact Nus. 40,
and 65) are against the great weight
preponderance of the evidence. The
dence proved that the standard was un
sonably and discriminatorily applied to
pellant.”

Conclusion of law number seven is
follows: *Defendant’s denial of Plaint
application for advertising under nam
A-ABC Appliance was neither arbitr
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capricious nor discriminatory.” The {ind-
ings of fact which A-ABC complains of
are:

40. Plaintiffs’ Application for Directory
Advertising under the name A-ABC
Appliance was rejected for inclusion in
the 1982 Austin and Austin Northwest
Directories because it is in contraven-
tion of Southwestern Bell's “A” listing
policy inasmuch as the name A-ABC
was chosen for alphabetical prefer-
ence, and because its inclusion in the
directories may result in confusion to
users of the directoires (sic).

42. The rejection of Plaintiffs’ request-
ed advertising was in accordance with
Southwestern Bell Telephone Compa-
ny's publishing standards and guide-
lines. Southwestern Bel! Telephone
Company's “A" listing standard which
resulted in the rejection of advertising
under the name A-ABC is reasonable
and was applied in a nondiscriminatory
manner.

65. Plaintiff's “A" Listing Publishing
Standard which resulted in the rejec-
tion of Plaintiffs’ request for advertis-
ing under the name of A-ABC is rea-
sonable and was properly applied w
Plaintiffs’ request for advertising.

Reviewing the evidence under the stan-
dards discussed above, we hold that appel-
lant’s third point of error should be, and is
hereby overruled.

Judgment of the trial court is affirmed.

.
(o ‘nv BgEa I

Shella Ann HOWARD, Appetliant,
¥.
Richard P. HOWARD, Appellee.
No. 04-83-00579-CV.

Court of Appeals of Texas,
San Antonio.

April 25, 1984.
Rehearing Denied May 24, 1984.

Following modification of stay of di-
vorce proceeding by Bankruptey Court,
wife and attorney filed joint motion for
new trial complaining of default judgment
in favor of husband and filed petition for
writ of error which challenged default
judgment. The 288th District Court, Bexar
County, Rsul Rivera, J., ordered new trial,
and husband filed motion to dismiss writ of
error for want of jurisdiction. The Court
of Appeals held that: (1) sutomatic stay
imposed in bankruptey proceeding suspend-
ed running of time limit within which mo-
tion for new trial must be filed, and (2)
granting of motion for a new trial had
effect of reinstating case so that there was
no final judgment from which writ of error
could be taken.

Writ of error dismissed.

1. Bankruptey ¢&=638(1.8)

Automatic stay imposed in bankruptey
proceedings pursuant to federal Bankrupt-
¢y Code suspends running of state time
limits within which motion for new trisl
must be filed. Bankr.Code, 11 US.C.A.
§ 362 Vernon's Ann.Texas Rules Civ.
Proc., Rule 32%b.

2. Bankruptey ©659.5(1)

Bankruptey court, oy lifting stay, nec-
essarily determined that stay was in effect
during previous proceedings.

8. Bankruptcy $2659(1.5)

Automatic stay provision of federal
Bankruptey Code halts pending judicial
proceedings involving debtor. Banke.Code,
11 US.C.A. §8 362, 362(aX1).
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SYLLABUS: SYLLABUS BY THE COURT

Contracts -- Advertising in Yellow Pages -- Limits on Company's Liability --
Public Policy Not Violated. In an action by an advertiser against a telephone
company for damages by reason of an omission of advertising contracted for in
the yellow pages directory, it is held that under the particular circumstarces
the contract which limited the company's liability for errors and omissions to
an amount equal to the cost of the advertising was not unconscionable and
contrary to public policy.

COUNSEL: Charles E. Cole, Jr., of Foulston, Siefkin, Powers and Eberhardt, of
Wichita, argued the cause, and Robert C. Foulston of the same firm was with hinm
on the brief for the appellant.

Durvard D. Dupre, of Topeka, argued the cause, and T. Larry Barnes and Rober
A. Lewis, both of Topeka, were with him on the brief for the appellee.
JUDGES: The opinion of the court was delivered by Harman, C.

OPINIONBY: HARMAN

OPINION: [*755) [%%904) This appeal presents the question whether an
advertiser can recover damages for negligence or breach of contract from a
telephone company for an omission in the yellow pages of a telephone directory
vhen the contract entered into by the parties limits the company's liability fo:
errors and omissions to an amount equal to the cost of the advertisement. The |
trial court granted summary judgment for the telephone company and the
advertiser has appealed.

The facts, as revealed by the pleadings and appellant:s deposition, are
undisputed. Appellant Frank Wille operates a heating and air conditioning sale:
and service business in Wichita under the trade names, Frank Wille Company and
Frank Wille's Coleman Comfort Center, and for the thirteen years prior to 1974
had purchased some form of yellow page ligting for his business in the telephone
directory published by appellee Southwestern Bell Telephone Company for the
Wichita district.
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In February, 1974, a sales representative for Bell contacted appellant to
discuss his yellow page listings in the directory tc be published in July, 1974
As a result appellant agreed to purchase certain listings for both of his
business trade names. Appellant (*756) received a copy of the written
contract which was executed. At this time appellant's business was located at
1633 East Second street and his business phone numbers were 265-2609 and
265-7231.

In April, 1974, appellant contacted Bell regarding changing his telephone
service to a new business location at 1909 East Central street and expanding hi
service through additional rotary or sequential telephone numbers. Appellant
was advised numbers were not available to him to expand his present numbers
sequentially. Hence he decided to subscribe to a new {**905) number,
265-4685, in order to have additional telephone lines available for his busines
in sequential numbers. As part of this decision appellant cancelled the phone
service to him under the number 265-7231. However, because his other telephone
number, 265-2609, was displayed on some equipment previously sold, appellant
decided to retain that service in the yellow pages but not in the white.

In July, 1974, Bell distributed the new directory. Certain of appellant's
yellow page listings under various headings for the business name Frank Wille's
Coleman Comfort Center and telephone number 265-2609 were omitted. The yellow
page advertising sold in February, 1974, applicable to the Frank Wille Company,
phone number 265-7231, appeared in the directory. That advertising listed
appellant's new address, 1909 East Central, and the newv telephone number,
265-4685. Upon learning of the omission appellant began advertising his
business on local television stations and in alternate forms of advertising,
with total expenditures being between four and five thousand dollars.

Appellant was never billed nor has he paid for the omitted listings. The
written contract between the parties was subject to thirteen terms and
conditions which were set out on the back of the contract. The fourth paragrar
of those conditions provided:

“The applicant agrees that the Telephone Company shall not be liable for
erkors in or omissions of thi directory advertising beyond the amount paid for
the directory advertising omitted, or in which errors occur, for the issue life
of the directory involved."

Appellant filed this action October 24, 1974, alleging breach of contract an
nagligence by Bell in the omission. Damages were sought in the amount of $
9,990 for lost profits and expense for alternative advertising.

The trial court entered summary judgment for Bell because of the contractual
limitation of liability for errors and omissions and the matter is now here for
review.

[(*757) Appellant contends the exculpatory clause upon which appellee relie
is contrary to public policy and should not be enforced. He asserts
unconscionability of contract in two respects: The parties' unequal bargaining
position and the form of the contract and the circumstances of its execution.

American courts have traditionally taken the view that competent adults may
make contracts on their own terms, provided they are neither illegal nor
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contrary to public policy, and that in the absence vf fraud, mistake or duress
party who has fairly and voluntarily entered into such a contract is bound
thereby, notwithstanding it was unwise or disadvantageous to him (Anno.: Sales
-= "Unconscionability®, 18 ALR 3d 1305, ¢ 2, p. 1307). Gradually, howvever, th.
principle of freedom of contract has been qualified by the courts as they vere
confronted by contracts so one-sided that no fair minded person would view the:
as just or tolerable. An early definition of unconscionability was provided b
Lord Chancellor Hardwicke, in the case of Chesterfiiald (Earl of) v. Janssen, :
Ves. Sen. 125, 28 Eng. Rep. 82 (1750):

", . . [a contract] such as no man in his senses and not under delusion wou
make on the one hand, and as no honest and fair man would accept on the other;
which are unequitable and unconscientious bargains; and of such even the commo:
law has taken notice. . . ." (p. 100.) (Discussed in Hume v. United States, 1:
U.S. 406, 411-413, 33 L. ed. 393, 10 S. Ct. 134 [1889]}.)

The doctrine was first applied by early equity and some common law courts in
cases which approached clear fraud. (See a discussion of these cases in the
Anno.: 18 ALR 34, ¢ 3, p. 1309.)

The doctrine, however, received its greatest impetus when it was enacted as
(**906) a part of the Uniform Commercial Code. XK. S. A. 84-2-302 provides i:
part that:

|
\
|
|
|
|
|
|
" (1) If the court as a matter of law finds the cocntract or any clause of th:
contract to have been unconscionable at the time it was made the court may ‘
refuse to enforce the contract, or it may enforce the remainder of the contract
without the unconscionable clause, or it may so limit the application of any
unconscionable clause as to avoid any unconscionable result. . . ."

(The doctrine of unconscionability in the arsa of private contract has come
into our Kansas law by three other recent enactments: K. 8. A. 16a-5-108,
Uniform Consumer Credit Code; X. S. A. 1975 Supp. 50-627, Consumer Protection
Act; and K. S. A. 1975 Supp. 53-2544, Residential Landlord and Tenant Act.)

* Although the UCC's application is primarily limited to contracts for the
present or future sale of goods (K. S. A. 84-2-102; 84-2-1095), [%758) Bany
courts have extended the statute by analogy into other areas of the law or have
used the doctrine as an alternative basis for their holdings (Leff,
*Unconscionability and the Code -- The Empercr's New Clause®, 115 U. Pa. L. Re:
483). The UCC neither defines the concept of unconscionability nor provides the
elements or perimeters of the doctrine. Perhaps this was the real intent of t!
drafters of the code. To define the doctrine is to limit its application, and
to limit its application is to defeat ite purpose. (Note, "The Doctrine of
Unconscionability", 19 Maine L. Rev. 81, 85.)

The comment to K. S. A. 84-2-302 sheds some light on the drafters' intent.
It provides in part:

". « «» The basic test is whether, in the light of the general commercial
background and the commercial needs of the particular trade or case, the clause
involved are so one-sided as to be unconscionable under the circumstances
existing at the time of the making of the contract. . . . The principle is one
of the prevention of oppression and unfair surprise . . . and not of
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disturbance of allocatjion of risks because of superior bargaining power.

One commentator has elaborated on the two types of situations which UCC is
designed to deal with: :

", . . One type of situation is that involving unfair surprise: where there
has actually been nc assent to the terms of the contract. Contracts involving
unfair surprise are similar to contracts of adhesion. Most often these
contracts involve a party whose circumstances, perhaps his inexperience or
ignorance, when compared with the circumstances of the other party, make his
knowing assent to the fine print terms fictional. Courts have often found in
these circumstances an absence of a meaningful bargain. (See Henningsen v.
Bloomfield Motors, Inc., 32 N. J. 358, 161 A. 24 6% (1960).)

"The other situation is that involving oppression: where, although there has
been actual assent, the agreement, surrounding facts, and relative bargaining
positions of the parties indicate the possibility of gross over-reaching on the
part of either party. Oppression and economic duress in a contract seem to be
inseparably linked to an inequality of bargaining power. The economic position
of the parties is such that one becomes vulnerable to a grossly unequal
bargain." (1% Maine L. Rev., supra, pp. 82-83.)

(Accord: Spanogle, "Analyzing Unconscionability Problems®, 117 U. Pa. L. Rev
931.)

Although the doctrine of unconscionability is @ifficult to define precisely
courts have identified a number of factors or elements as aids for deteramining
its applicability to a given set of facts. These factors include: (1) The use
of printed form or boilerplate contracts drawn skillfully by the party in the
strongest economic position, which establish industry wide (#%907) standard
offered on a take it or [(#759]) leave it basis to the party in a weaker
economic position (Henningsen v. Bloomfield Motors, Inc., supra; Campbell Soup
Co. v. Wentz, 172 F. 24 80); (2) a significant cost-price disparity or axcessiv
price; (3) a denial of basic rights and remedies to a buyer of consumer goods
(Williams v. Walker-Thomas Furniture Company, 350 P. 2d 445; 18 ALR 34 1305);
(4) the inclusion of penalty clauses; (S} the circumstances surrounding the
execution of the contract, including its commercial setting, its purpose and
actual effect (In re Elkins-Dell Manufacturing Company, 253 F. Supp. 864, [B. D
Pa.}); (6) the hiding of clausee which are disadvantageous to one party in a
mass of fine print trivia or in places which are inconspicuous to the party
signing the contract (Henningsen v. Bloomfield Motors, Inc., supra); (7)
phrasing clauses in language that is incomprehensible to a layman or that diver:
his attention from the problems raised by them or the rights given up through
them; (8) an overall imbalance in the obligationa and rights imposed by the
bargain; (9) exploitation of the underprivileged, unsophisticated, uneducated
and the illjiterate (Williams v. Walker-Thomas Furniture Company, supra); and
(10) inequality of bargaining or economic power. (See also Ellinghaus, "In
Defense of Unconscionability®*, 78 Yale L. J. 757; 1 Anderson on the UcCC, ¢
2-302, and cases cited therein.)

Important to this case is the concept of inequality of bargaining power. The
UCC does not require that there be complete equality of bargaining power or that
the agreement be equally beneficial tc both parties (1 Anderson, € 2-302:11, p.
401). As has been pointed out:
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"(The language of the comment to @ 2-302 means] . . . that mere disparity o:

bargaining strength, without more, is not enough to make out a case of
unconscionability. Just because the contract I signed was proffered to me by
Almighty Monopoly Incorporated does not mean that I may subsequently arque
exemption from any or all obligation: at the very least, some element of
deception or substantive unfairness must presumably be shown." (78 Yale L. J.,
supra, pp. 766-767.)

The cases seem to support the view that there must be additional factors suc
as deceptive bargaining conduct as well as unequal bargaining power to render
the contract between the parties unconscionable. 1In summary, the doctrine of
unconscionability is used by the courts to police the excesses of certain
parties who abuse their right to contract freely. It is directed against
one-sided, oppressive and unfairly surprising contracts, and not against the
consequences (*760) per se of uneven bargaining power or even a simple
oldfashioned bad bargain (1 Anderson, supra, @ 2-302.1l1, p. 401).

The most recent application of the common law doctrine of unconscionability
in Kansas occurred in Steele v. J. I. Case Co., 197 Kan. 554, 419 P. 24 %02.
There the plaintiff, a large scale wheat and barley farmer, purchased from
defendant three combines which were dalivered shortly before harvest. The sal
vere evidenced by form contracts furnished by defendant. According to the ter:
on the reverse side of the contract, defendant warranted its equipment to be
properly made and capable of performing the work for which it was designed und.
ordinary conditions. The contract further provided that should defendant's
product fail to operate as warranted, written notice of the probleam should be
given to defendant's dealer. If the dealer failed to correct the deficiencies
then defendant was to bs given a reasonable time to remedy the defect or advis:
its local dealer of the appropriate remedy. In the event, however, defendant
was not able to remedy the defect, then, according to the contract terms,
defendant had the option either of replacing the equipment or rescinding the
sales contract by returning the purchase price. The contract excluded
(**908) all other express, implied or statutory warranties, and limited
defendant’s lisbility for any breach of the contract's express warranties to
returning the purchase price of its product.

Immediately after the combines were delivered to plaintiff, he began having
numerous difficulties. Coumplaints were made of these deficiencies, and severa.
attempts were undertaken by defendant to correct them. After repeated attempt:
by defendant to remedy the defects failad, plaintiff made several demands for
return of the purchase price. Each of plaintiff's demands vas refused.
Thereafter, plaintiff agreed to trade in the defective combines, and pay the
difference for three nevw 1961 Case combines, which were subsequently delivered
to him.

Plaintiff brought suit to recover for damages to his crops caused by the
delay incident to defendant's numerous attempts to correct the deficiencies in
the combines initially purchased. The matter was tried to a jury which returne
a verdict in plaintiff's favor. Judguent was entered on that verdict, and
defendant appealed.

The trial court instructed the jury to disregard the contractual proviso
limiting defendant's liability to any breach of its warranty to the return of
the purchase price. Defendant Case maintained the brecad accepted freedom of
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contract policy should control. 1In (*#761)} affirming the judgment we noted
the disparity of position in the contracting parties in that the plaintiff had
no part in the preparation of the printed form contract, the plaintiff lacked
knowledge of the exculpatory clause and further that defendant knew of the
special business needs of plaintiff and their urgency and despite this knowledg
wvas dilatory in making amends either by timely repair of the combines, their ~
replacenent or return of the purchase price. Within this framework, we held t:
exculpatory clause in the contract was void, saying:

“piability for consequential or special damages may be limited or excluded t
the terms of a warranty unless, under all the surrounding facts and
circumstances, the limitation or exclusion would prove to be inequitable.” (Syl
para. 4.)

Clearly there were other factors present in Steele besides mere disparity of
bargaining power which resulted in the ruling. Also to be noted is the fact tr
contract called for equipment to be used for a specific purpose -- harvesting
grain -- the breach of which would cause the farwmer to lose everything he had
invested in that grain crop. This latter factor presents a different situation
from that of the advertiser who is no worse off by reason of an omission of his
ad in the yellow pages than if he had made no contract at all.

We have never dealt with contractual limitation of liability for errors and
omissions in the yellow pages directory but many courts have. One case on the
subject, relied upon heavily by appellant, is Allen v. Mich. Bell Telephone Co.
18 Mich. App. 632, 171 N. W. 24 689. In a factual situation essentially
identical to that here the court declined to give effect to the limitation of
liability clause principally on the basis of unconscionability by reason of the
inequal positions of the parties in bargaining for services for which no
realistic alternative was available.

All other courts which have considered the matter, so far as we can
ascertain, have reached a contrary conclusion, that is, a telephone company may
by contract 1imit the amount of its liability resulting from omissions and _
mistakes in the yellow pages directory so long as it does not seek immunity frc
grioss negligence or wilful aisconduct (see Gas House, Inc. v. Southern Bell Tel
& Tel. Co., 289 N. C. 175, 221 S. E. 24 499, and cases from fourteen other
jurisdictions cited therein {221 S. E. 2d 504); also Anno.: Telephone Directory
-= Mistake -- Omission, 92 ALR 24 919).

In Gas House, Inc. the North Carolina supreme court had this to say on the
subject:

[*762) "The general principle governing the validity of contracts against
the charge that they are unreasonable is thus stated [#*909) in 1¢ wWillistc
on Contracts, 3d Ed., € 1632:

“i'pPeople should be entitled to contract on their own terms without the
indulgence of paternalism by courts in the alleviation of one side or another
from the effects of a bad bargain. Also, they should be permitted to enter int
contracts that actually may be unreasonable or which may lead to hardship on or
side. It is only where it turns out that one side or the other is to be
penalized by the enforcement of the terms of a contract so unconscionable that
no decent, fairminded person would view the ensuing result without being ‘
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possessed of a profound sense of injustice, that equity will deny the use of it

good offices in the enforcement of such unconscionability.»'

"The leading case on the question of the validity of such'a Limitation of
Liability Clause in a contract for telephone directory advertising is McTighe v
New England Tel. & Tel. Co., supra where Circuit Judge Medina, speaking for the
Court of Appeals for the Second Circuit, said:

"'The publication of the classified directory (i. e., the 'yellow pages'] ¢
* is wholly a matter of private contract and contracts relating thereto are not
required to be filed with the Public Service Commission {of Vermont) which has
no jurisdiction except over matters relating to the public utility services
rendered by the company and the rates relative thereto.

"'True it is that the courts will scrutinize with care clauses exonerating
public utility companies, such as railroads, telegraph and telephone companies
and others, from liability for the consequences of their own negligence, with
reference to the public services rendered by them. The fact that the member of -
the public patronizing such public utility companies must take the contract
proffered by the company or forego using the service has enabled the courts to
inquire into the reasonableness of the type of clause now under discussion and
by this test the clause applicable to the alphabetical ([i. ., white pages)
directory would as a matter of contract law be considered unreasonable and
unenforceable. But ths principle which snables courts to strike down and
condenn clauses affecting the performance by the company of its functions as a
public utility is limited to the area in which the public services are rendered
and has no application whatever to the domain in which the public utility may
freely contract in its private capacity. The obtaining of the services of the
public utility by way of transportation or communications or providing gas or
electricity is quite apart from the leases, advertising contracts and a host of
other miscellaneous agreements commonly made by members of the public with
public utility companies. If there be some disparity in the bargaining power o
the contracting parties it is no more than may be found generzlly to exist; and
the courts follow the gene.al rule that the parties are free to contract i
according to their own judgment and the reasonableness of their engagements wil
not be entered into.' (Emphasis added.)

“The reason for the rule that a common carrier, or other public utility, may
not contract away its liability for negligence in the performance of its public
utility service and may not claim the henefit of an unreasonable contract ~
[®763] limiting the amount of its liabllity therefor, is that every member of
the public is entitled by law to demand such service with full liability as a
reasonable rate therefor. For the company to refuse to serve unless the
customer agrees to relezse it from liability for its negligent performance of
its obligation to serve would be a denjial of this legal right in the would-be
customer. Thus, such a contract limiting the liability of the carrier, or othe
public utility, unless reascnable, is contrary [#*910) to public policy and
invalid. This limitation upon the right of the common carrier, or other public
utility, to contract applies, however, only to its undertakings to render
services which fall within its public service business. For example, a
telephone company leasing office space to a tenant, or an electric power compan
selling an electric stove, is free to contract with reference to those matters
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as is any other owner of a building or dealer in electric stoves. The busines:
of carrying advertisements in the yellow pages of its directory is not part of
telephone company's public utility business.

“The inequality of bargaining power between the telephone company and the
businessman desiring to advertise in the yellow pages of the directory is more
apparent than real. It is not different from that which exists in any other |
case in which a potential seller is the only supplier of the particular article
or service desired. There are many other modes of advertising to which the ‘
b:cines:lan may turn if the contract offered him by the telephone company is nc
attractive.

"We find in this record no basis for a conclusion that the application of tr
Limitation of Liability Clause could lead to a result so unreasonable as to
shock the conscience. In the absence of most exceptional circumstances, which
do not appear in this record, the insertion of a 'Yellow Page' advertisement
under the wrong classification heading will not produce a different result fror
that which would follow a complete omission of the advertisement from the
directory. It would be virtually, if not conpletol¥, impossible to determine
vhat portion of the business done by an advertiser is attributable to its use ¢
'Yellow Page' advertising. There are many factors which enter into periodic
fluctuations in the volume of business done by a seller of goods. The purpose
of the Limitation of Liability Clause is to protect the telephone company froa
the danger of verdicts primarily speculative in amount. This is not an
unreasonable objective. 1In this respect, the telephone company is not in a
different position from the local newspapar, radio or television station, or
other advertising media.® (221 S. E. 2d 504-505.)

Appellant here attacks the limitation of liability clause in several
respects. He says it was buried in a number of other terms and conditions of
the same size print on the reverse side of the contract from where the parties
sign and that the particular proviso was not effectively brought home to him at
the time he signed. He in effect asserts unfair surprise.

\
\

The front page of the contract provides space for setting out the name or
style of the business and c¢ther essential data in connection with the listings |
covered. In tvo different places attention is directed to the terms and
conditions contained on the reverse [®764) side of the contract, one at the 1
top of the form and the other in block lztters immediately above the signature
line for the purchaser. The latter states:

*THE APPLICANT HEREBY REQUESTS THE TELEPHONE COMPANY TO INSERT THE ABOVE
ITEMS OF ADVERTISING IN THE ABOVE NAMED DYRECTORY SUBJECT TO THE TERMS AND
CONDITIONS ON THE REVERSE SIDE HEREOF."

The terms and conditions on the reverse side are set out in clearly legible
type in thirteen numbered paragraphs, and are written in common words. It
cannot be said they are one-sided. Some are for the protection of and inure to
the benefit of the advertiser. The language of the challenged paragraph ¢ is
not couched in confusing terms designed to capitalize on carelessness but is
clear and concise. Appellant did testify he had not attempted to read the
various terms and conditions listed on the reverse side of the contract. He wa
an experienced businessman and for at least thirteen years had used the yellow
pages. In his business it is reasonable to (#*911) assume he as seller
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and serviceman had become familiar with printed forw contracts that are
frequently used in connection with the sale and servicing of heating and air
conditioning equipment and their attendant warranties and limitations of
liability. And, as pointed out in Gas House, Inc. v. Southern Bell Tel. & Tel.
Co., supra, and in several other cases cited therein, yellow pages are not a
unique or monopolistic form of advertising. Numerous alternative forms exist.

There is no indication here either of gross negligence or wilful or wanton
conduct in the omission of appellant's listing and he asserts nothing beyond
simple neglect. It appears the omissions arose from clerical error in the
handling of appellant's request for changes after the original contract.

In Steele v. J. I. Case Co., supra, we recognized that liability for {
consequential damages may be limited or excluded contractually unless under all
the surrounding facts and circumstances, the limitation or exclusion would be
inequitable (Syl. para. 4). Each case of this type must necessarily rest upon
its own facts but after examining the terms of the contract, the manner of its
execution and the knowledge and experience of appellant we think the contract
vas neither inequitable nor unconscionable so as to deny its enforcement.

Our conclusion that the trial court ruled correctly is not affected by
anything said in Milling Co. v. Postal Telegraph Co., 101 Kan. 307, (2765)
166 Pac. 493. There this court held that a telegraph company could not by
contract limit its liability for negligence in transmitting telegraphic
messages. The contract limitation was sought to be applied to the public duty
of the company -- the transmission of messages -- and not to a matter of priv
contract in an area of private service as here. The court did recognize that
not all contracts against liability are voiad.

‘ The judgment is affirmed. .

Approved by the court.




ROBINSON INS. & REAL E

C.v. SOUTEWESTERN BELL TEL. CO.

Clte ¥ Supp T 187

‘" MecArthur much less attractive. Ad-

yerse effects on municipalities and tax-
ers can be expected. But power to
pectify priorities lies with Congress and
create warranties with the New York
Legislature.

The motion for summary judgment of
(he County. Town, Village and Scheol
District against the cross ciaimants is
‘unted.

So ordered.

ROBINSON INSURANCE & REAL ES-
TATE INC., Plaintify,
v.
sot"l'H“'ESTER.\' BELL TELEPHONE
CO., Defendant,
Civ. Neo. FS~71-C-88.

United States District Court,
W. D. Arkansas,
Fort Smith Division.

Aug. 27, 1973.

Breach of contract suit by an Ar-
kansas real estate corporation against a
telephone company te recover for loss of
profits allegedly resulting from defend-
ant's failure to publish certain listings
and advertising plaintiff contracted for
in defendant's telephone directory. The
District Court, Paul X Williams, J.
held that exculpatory clause stating that
“the applicant agrees that the Telephone
Company shall not be liable for errors or
omissions in directory advertising be-
yond the amount paid for the item or
items omitted, or in which errors occur,
for the issue life of the directory in-
volved” was not unconscionable, that evi-
dence established that telephone directo-
ry omission of advertising contracted
for was caused by simpie clerical error,
not constituting gross negligence or will-
ful and wanton misconduct, and that
such exculpatory clause was a limitation

provision, and, therefor., enforceabie tr-
respective of relationship between iimit
and actual prcbable damage.

Judgment accordingly.

1. Telecommunicationa 289

Exculpatory clause, in contract be-
tween real estate company and telephone
company for yellow page advertising and
bold face listings in white pages, stating
that “the applicant agrees that the Tele-
phone Company shall not be liable for
errors or omissions in directory adver-
tising bevond the amount paid for the
item or items omitted, or in which er-
rors occur, for the issue life of the
directory involved” was not unconsciona-
ble, but rather was a valid limitation of
liability within universally accepted and
applied rule permitting parties to freely
contract concerning their responsibilities
arising from a breach.

2. Telecommunications <289

Ordinary negligence would not be
sufficient to overcome exculpatory
clause, in contract betweea real estate
company and telephone company for yel-
low page advertising and bold face list-
ings in white pages, stating that “the
applicant agrees that the Telephone
Company shall not be liable for the item
or items omiited, or in which errors oc-
cur, for the issue life of the directory
involved.”

$. Telecommunications <280

Exculpatory clause, in contract be-
tween real estate company and telephone
company for yellow page advertising and
bold face listings in white pages, stating
that “the applicant agrees that the Tele-
phone Company shall not be liable for
errors or omissions in directory adver-
tising beyond the amount paid for the
item or items omitted, or in which er-
rors occur, for the issue life of the
directory involved” could not atand in
face of willful and wanton misconduct or
negligence.

4. Negligence @18
uGross negligence” is failure to ob-
serve even slight care; it is carelessness
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or recklessness to s degree that showes
utter indifference to consequences that
may result.
See publicatica Word: sod Phreses
for other judicial ceastructions apd
definitiona,

366 FEDE

8. Negligence €211, 18

Willful and wanton misconduct goes
beyond gross negligence in that the par-
ty must be aware of the fact that his
conduct will probably result in injury;:
element of willfulness is absent in gross
negligence.

8. Telecommunlcations ¢=284

Evidence established that telephone
directory omission of advertising con-
tracted for was caused by simple clerical
error, not constituting gross negligence
or willful and wanton misconduct.

1. Telecommunications =289

Exculpatory clause, in contract be-
tween real estate company and teiephone
company for yellow page advertising and
bold face listings in white pages, stating
that “the applicant agrees that the Teie-
phoce Company shall! net be liable for
errors or omissions in directory adver-
tising beyond the amount paid for the
item or items omitted, or in which er-
rors occur, for the issue life of the
directory involved” was 2 limitation pro-
vision, and, therefore, enforceable irre-
spective of relationship between limit
and actual probable damage.

e —

Robest T. Dawson of Hardin, Jesson
& Dawson, Fort Smith, Ark., and Ralph
Robinson, Van Buren, Ark., for plain-
tiff.

Douglas O. Smith, Jz., of Warner,
Warner, Ragon & Smith, Fort Smith,
Ark., and Donald K, King and Ronald T.
Lediay, Little Rock, Ark., for defendant.

MEMORANDUM OPINION

PAUL X WILLIAMS, District Judge.
Plaintiff is an Arkansas corporation.
Prior to May of 1969, Earl Robinson
had been in the insurance business for
approximately 20 years in Van Buren,

*svrrmm

-srkansss. He hed aiso been in the reg
estate business for most of this perieg
In May of 1969, Robinson and ks Rssg-
ciate, Robert Bell, incorporated unde;
the name of Robinson Insurazce and
Real Estate, Ine.

Defendant, Southwestern Bell Tele.
phone Co., a Missouri corporatioz, is en.
gaged in the provision of lccal and long
distance telecommunications service in
Arkansas and other states. In connec.
tion with its business it publiskes tele.
phone directories for its service areas
These directories consist of two sections,
the alphabetical section or white pages,
and the classified section or Yellow
Pages. Publication of the alphabetica
section is mandated by the Arkansas
Public Service Commission. There is n¢
similar requirement regarding tte Yel.
low Pages. Defendant, with respect ¢o
this activity, is engaged in a private
business enterprise as opposed to 2 pub-
lic service offering. Associated Mechan.
ical Contractors of Ark. v. Ark. Ls. Ggs
Co., 225 Ark. 424, 283 S.W2d 123
(1955).

This is a2 Breach of Contract suit to
recover for loss of profits allegedly re.
sulting from defendant’s failure to pub-
lish certain listings and advertising
plaintiff contracted for in defendant's
1970 Fort Smith-Van Buren, Arkansas,
telephope directory.

On March 19, 1970, Mr. Robert Bell,
acting for plaintiff, and Mr. Tom Og.
den, defenidant’s directory represents.
tive, entered into & written contract for
Yellow Page advertising and bold face
listings in the white pages. The items
ordered included a two inch Yellow Page
ad, two Yellow Page trade-mark listings,
two white page bold face listings and a
Yeliow Page bold face listing, The total
charges for the items amounted to $14.-
40 per month or a tetal of $172.80 for
the 12 month life of the directory.

In Jume 1970 when the Fert Smith-
Van Buren direciory was distributed,
plaintif? discovered that its advertising
was omitted and thereafter filed this se-
tion. In its answer, defendant admitted
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plnintiff‘s advertising was omitted. De-
gendant further admitted liability up to
the sum of $172.80 and moved to dismiss
plaintiff’'s action for all sums above that
amount based on the following exculpa-
tory clause contained in the parties’ con-
tract:

4. The applicant agrees that the
Telephone Company shall not be liable
for errors or omissions in directory
advertizing beyond the amount paid
for the item or items omitted, or in
which errors occur, for the issue life
of the directory involved.”

Plaintiff then amended its complaint
glleging that the omissions were the re-
sult of defendant’s intentional wrongdo-
ing or “gross negligence.” Defendant in
answering plaintiff’s amended complaint
and in its trial briefs agrees that the
limitation clause contained in the par-
ties' contract does not afford protection
in the case of intentional wrongdoing or
perhaps gross negligence but denies that
such occurred.

Plaintiff’s position at trial and in
its trial brief is a three-fold one. First,
plaintiff contends the limitation clause
is unenforceable as being contrary to
public policy or in moedern parlance, “un-
conscionable.” Secondly, it contends
that ordinary negligence alone will over-
come the limitation or, in the alterna-
tive, that gross misconduct in the form
of wilful and wanton misconduct or
gross negligence has been proved.
Thirdly, plaintiff contends that che
clause is an unenforceable liquidated
damages clause because the limit set is
grossly disproportionate to the probable
ectual damages resulting from the
breach. Plaintiff’s contentions will be
considered gerigfim.

Plaintiff contends that the limitation
clause is unconscionable and should be
disregarded since it is contsined in a
form contract entered into by parties in
disparate bargaining positions. In sup-
port of this contention, plaintiff cites
Allem v. Michigan Tel. Co., 18 Mich.App.
632, 171 N.W.2d 689 (1969). The Mich-
igan appellate court in Allen held excul-

ING. v. SOUTHWESTERN BELL TEL coqes

patory language similar to th’(®con-
tained in the instant contract to be un-
conscionable and, consequently, unen-
forceable. The Michigan court relied
upon what it perceived tc be the monop-
olistic character of Yeilow Pages and the
disparity of bargaining power between
the parties to the contract.

The unconscionability argument is not
a novel one in telephone directory cases.
The first reported case considering such
an argument is McTighe v. New Eng-
land Tel. & Tel. Co.,, 215 F.2d 26 (2d
Cir. 1954). In UceTighe, Judge Medina
speaking for the Second Circuit, com-
mented on the unconscionability argu-
ment as follows at page 28:

“But the principle which enables
courts to strike down and condemn
clauses affecting the performance by
the company of its functions as a pub-
lic utility is limited to ‘the area in
which the public services are rendered
and has no application whatever to the
domain in which the public utility
may freely contract in its private ca-
pacity. The obtaining of the services
of the public utility by way of trans-
portation or communications or pro-
viding gas or electricity-is quite apart
from the leases, advertising contracts
and a host of other misceilaneous
agreements commonly made by mem-
bers of the public with public utility
companies. If there be some disparity
inn the bargaining power of the con-
tracting parties it is no more than
may be found generally to exist; and
the courts follow the general rule that
the parties are free to contract ac-
cording to their own judgment and
the reasonableness of their engage-
ments will not be entered into.”

The same argument was sdvanced in
Georges v. Pacific Tel. & Tel. Co., 184
F.Supp. 871 (U.S.D.C.Or.196G0) to
which the Court responded:

“Now, what can this Court say the
Oregon Supreme Court would do if
they were desling not with a business
affected by the public interest but
was merely engaging in its own pri-
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vate capacity? Would the n
Supreme Court sav that notwithstand-
ing the firm and universa! rule of pri-
vate contracts that parties are not
bound by them? That the telephone
compenies hold 2z virtual monopoly
and, therefore, any member of the
public wishing to have any service
from them, even though it was in
their private capacity, must take it or
leave it, and that such is against pub-
lic policy? 1 do not think the Qregon
Supreme Court would so overrule the
basic concepts of contract law that are
reiterated so piainly by the Second
Circuit in McTighe.

*l would anticipate that the Oregon

Supreme Court would say that if such

be an evil it is a maiter for the Legis-

lature and not for the judiciary. So,
it is the conclusion that the contract
involved in this case is merely a con-
tract on behalf of the plaintiif’s busi-
ness for advertising space in the Tele-
phone Company's directory, particu-
larly the yellow pages thereof, which
is nothing more than a business ven-
ture engaged upon by the telephone
people in their own private capacity.

I am forced to follow the rule of the

Second Circuit case.” 184 F.Supp.

571, 878.

Allen represents a departure from the
majority view recognizing freedom to
contract, is based upon fauity notions of
the public interest, and is notl in keeping
with commercial realities. This Court
prefers to fclow MeTighe and Georges.
Yellow Pages is but one form of adver-
tising. It is in no way urique or mo-
nopolistic. Numerous alternative adver-
tising forums exist. Moreover, the dis-
parity of bargaining power claimed to
exist in the instant case is no more than
is generally found to exist in commercial
transactions. The Court perceives its
responsibility to strike down such a
clause to arise only upon a clear showing
of palpable unfzir and overreaching lan-
guage or conduct on the part of the de-
fendant. The present clause represents
nothing more than an application of &

366 FEDERAL SUPPLEMENT

Lasie oncept of contract law which r
ognizes the propriety of parties «
tracting to limit their liability. T
viewpoint was rzceatly adopted by -
Supreme .Court of Montana ia the c.
of State ex rel. Mountain States Tel
Tei. Co. v. District Court, 503 P.2d :
tMont.1972:. Therein, the Court s
ed:

The monopolistic character of the »
low pages which the Michigan Co.
(Allen) decries &s resulting in
meaningful choice or no competing .
ternate, except at a prohibitive disp:
portionate cost, is not exactly, as
been discussed, a one way street, p:
ticularly when one considers furtt.
that by the Michigan Court's own de
inition the service is desirable and .
a more reasonable cost than “mark
place” advertising. It necesssrily f-
lows that in some cases it may app«.
harsh at times but not unconscionat
The mere fact of claimed unequal ba.
gaining position does not render it :
in today's world of commeree, whe:
situations of this naturs are mot u:
common. McAlear v. Saint Paul I+
surance Companies, 158 Mont. 43.
493 P.2d 331

L] * ) @ L] *

Without a2 demonstration of bad fait:
fraud, or willful or wanton conduct t:
Mountain States, & limitation of liabi.
ity for errors and omissions in its ad
vertising expressed in a written ac:
gigned contract is reasonable and nc
wise agesinst public policy and it i:
within the power of the company anc
subscribers to ite directory to make
such contracts and they become s val-
id and binding limitatien. 503 P.2¢
$30, 531

This precise issue has not been decid-
ed by the Arkansas Supreme Court
However, Arkansas law respecting the
propriety of judicial interference with
private contractual obligations on public
policy grounds is well settied and clearly
stated in the case of Sirman v. Sloss
Reslty Co., 198 Ark. 534, 129 S.W.2d 602
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(1939, wherein the Arkansas Court

stated inter alia:
«The power of the courts to declare a
contract void for being in contraven-
tion of sound public policy is a very
delicate and undefined power, and like
the power to declare a statute uncon-
stitutional, should be exercised only in
cases free from doubt.”

The instant case clearly does not meet

the exacting standard set by Sirman for

justifying judicial abrogation of such

clauses.

{1

The Uniform Commercial Code

provision relied upon by plaintiff (i. e.. -

Ark.Stats.Ann. 85-2-106) is specifically

inapplicable since it applies only to con-

tracts for “the present or future sale of

s.” The U.C.C. was legislatively en-
acted to cope with specific commercial
needs. Its provisions should not be ex-
tended outside the context of such com-
mercial needs. Consequently, we con-
clude that the clause contained in plain-
tiff's contract is not unconscionable, but
rather, it is a valid limitation of liability
within the universally accepted and ap-
plied rule permitting parties to freely
contract concerning their responsibilities
arising from a breach. 87 Am.Jur.2d
Negligence § 23,

(2] With respect to plaintiff’s sec-
ond argument, the authorities are in ac-
eord that ordinary negligence is not suf-
ficient to overcome 2 telephone directory
advertising contract limitation like the
one in the instant case.® The Oklahoma
Federal District Court’s decision in
Wheeler Stuckey, Inc. v. Southwestern

o (‘glifornia: Riaboff v. Pacific Tel. & Tel.
Co.. 3 Cal.App2d Supp. 799, 102 P24 445
{12401 : Davidian v, Pacific Tel. & Tel. Co.,
18 Cel.2pp.34 730, 94 Cal.Rpte. 337 (1970 ;
Meryland: Baird v. Chesapeske & Pot. Tel.
Co.. 206 Md. 245. 117 A24d &73 (1855); Or-
egon: Georges v. Pacific Tel. & Tel. Co.,
184 F.supp. 571 (D.C.1880): Tenneosee:
Hmith v. Sc. Bell Tel. & Tel. Co.. 51 Tenn.
App. 146, 384 S.W.2d 852 (1861 : Teras:
Wade v. Southwesters Bell Tel. Co.. 352 8.
W2l 4680 (TexCiv.App1881): YNew York:
Btamilton Fmp. Service v. New York Tel.
Co.. 253 N.Y. 468, 171 N.E. 710 (1880);
Florida: Neering v. Se. Bell Tel. & Tel. Co.,

Bell Telephone Comps:y, 279 F.Supp.
712 at 714 (U.S.D.C.Okl.1967) is repre-
sentative of the holdings in the 14 states
that have decided this issue.

*The Court is further of the opinion
that the telephone company may, by
contractual stipulation, or by general
exchange tariff, rules and regulations
applying to all customer’'s contracts,
which are on file and approved by the
Oklahoma Corporation Commission
limit the amount of its liability for in-
juries resulting from omissions and
mistakes, both in the listings and the
advertising portions of its telephone
directory, so long as it dees not seek
immunity from gross negligence or
wilful misconduct. However, mere in-
advertent errors, even if resulting
from the carelessniess or negligence of
an employee or agent is insufficient to
support gross negligence.”

(3-3] As indicated in the decisions
previously quoted, the contract limita-
tion provision relied on by defendant
cannot stand in the face of wilful and
wanton misconduct ar gross negligence.
Gross negligencs i3 the failure to ob-
serve even slight care; it is carelessness
or recklessness to a dagree that shows
utter indifference to the consequences
that may result. Spence v. Vaught, 236
Ark. 509, 367 S.W.2d 282 (1968). Wil-
ful and wanto: misconduct goes beyond
gross negligence in that the party must
be awsre of the far: that his conduct
will probebly result in injury. The ele-
ment of willfulness is absent in gross
negligence. Fromzn v. J. R. Kelley

180 F.luopp. 133 (D.C.1855):  Missomri:
Warner v. Southwestern Helt Tel. Co. 428
KW 588 (Mo.2988): Ohkia: Cunha v.
Ohic Bell Tel. To.. 28 Chio Mise, 267, 53 O.
0.24 430, 271 X.E2d 321 (1870} : Monctane:
State ex rel. Mountain Jtates Tel. & Tel.
Co. v. District Couri, 3oat., 303 P24 328
(19%2) ; Oklgkoma: Whesler Stuckey. Ime.
v. Nouthwestezn D2ll Tel Co. 278 F.Sapp.
T2 (1987): Vermoni: MeTighe v. New
England Tel. & Te'. Co.. 21¢ F.2d 28 (2ud
Cie. 1854); Loumisieza: Wilsem v, S9. Bell
Tel. & Tel. Co.. 134 2024 730 (La.Ct.App.
18871,
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Stave & Heading Co.. 196 Ark. 808, 120
SW.2d 164 (1938).

The evidence shows that subseguent to
execution of the contract, plaingiff
changed its telephone number to cbtain
an additional line. Defendant's business
office issued an order to change the
number and transfer the advertising
{from the old number to the new number.
This order carried the designation *re-
sume advertising” which was the indica-
tion to transfer the advertisementis and
listings to the new number. One of de-
fendant's clerical employees in its diree-
tory operations office inadvertently
missed the notation and caused the
items to be cancelled along with the old
number,

Plaintiff sttempted to show that de-
fendant’'s administrative procedures
were so deficient as to constitute gross
negligence, However, plaintiff failed to
offer evidence of any standard by which
defendant’s procedures could be tested.
Defendant, on the other hand, offered
evidence to show that its accuracy in the
publication of its Fort Smith-Van Buren
directory is comparable to its statewide
performance and further, that its state-
wide accuracy percentage exceeded the
five-state Company average and, in fact,
ranked first much of the time.

Plaintiff 2lso introduced evidence of
an omission of & bold face listing in the
1669 directory and an overbilling for ad-
vertising these errors and the omission
that occurred in the 1970 directory.
Without establishing such a relationship,
they must be viewed as completely sepa-
rate incidents and as such lacking in
materiality.

[6] After weighing the evidence the
Court concludes and finds that the direc-
tory omission in this case was caused by
simple clerical error, mot constituting
gross negligence or wilful or wanton
misconduct. In view of this finding it
is unnecessary for this Court to decide
whether under Arkansas law, as argued
by defendant. wilful and wanton miscon-
duct rather than gross negligence is nec-
essary.
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F.aintiff's final argument is that th,
clause constitutes a liguidation of dam.
ages provision which is ineffectual po.
cause the specified limit is grossly gj,.
proportionate to the probable actyy;
damages. The distinction between {im;.
tation of liability clauses and liquidateq
damages clauses is clearly established,
Williston discusses the distinction in the
following terms:

“The limitation of liability is neither

a penalty in that it does not normally

operate ir torrorem to induct proper

performance, nor is it of the nature of
liquidated damages since it does not
purport to be a pre-estimate of proba.
ble damages resulting from a breach.
Sometimes the sum so fixed is re
garded by the parties as an outside es.
timate of what would otherwize be the
probable liability, but in determining
the amount of recovery it is immateri-
al whether this is the case or not”
Williston on Contracts § 780A at 710.

[7] We do not mean to imply that
the subject clause would be unenforces.
ble if construed to be a liquidated dam.
ages clause. However, even a cursory
examination of the negative language
and the use of the word “beyond” in the
clause reveals that it is a limitation pro-
vision, and, therefore, enforceable irre-
spective of the relationship between the
limit and the actual probable damage.
See Western Union Tel, Co. v. Nester,
309 .S, 582, 60 S.Ct. 796, 83 L.Ed. 960
(1940).

Based on the above, this Court coan-
cludes that the limitation clause con-
tained in the parties’ contract is valid
and that defendant's liability should be
limited to $172.80 in accordance there-
with. Having determined that the sub-
ject limitation is valid, it is unnecessary
for this Court to reach the question of
additional demages.

Findings of fact and conclusions of
law have not been separately stated but
are included in the body of the forege-
ing Memorandum Opinion as authorized
by Rule 52ta) F.RCiv.P. A proper
judgment will be entered accordingly.
Each party pay his own cost.
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Action against telephone company
for damages for breach of contract by
omitting plaintiff’s name from both al-
phabetical and classified directories. The
United States District Court for the Dis-
trict of Vermont, Ernest W. Gibson, J.,
rendered judgment for plaintiff, and de~
fendant appealed. The Court of Ap-
peals, Medina, Circuit Judge, held that
where contract clause limiting telephone
company’s liability for omission of aub-
scribers’ names from alphabetical diree.
tory was sanctioned by the Vermont
Public Service Commission as s part of
the rate schedule, subscriber whose name
was omitted could not recover beyond the
limitation.

Reversed and remanded.

1. Telecommmunications €265

The publication of an 2lphabetical
directory is an essential feature of gerv-
ice rendered by telephone company, and
regulations and requirements relative
thereto must appear with tariffe as filed
with the Vermont Public Service Com-
mission.

%. Telecommunications €269

Publication of classified telephome
directory is wholly a matter of private
contract, and contracts relating thersto
are not required to be filed with the Ver-
mont Public Service Commission.

3, Telecommunications <=3}

The Vermont Public Service Com-
mission has mno jurisdiction over tele-
phone companies except over matters
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relating te the public utilities services
rendered and the rates relative thereto.

& Rallroads ¢=223(1)
Televommunications €208, 280
Courts will scrutinize with care
clauses exonerating public utility com-
panies, such a8 railroads, telegraph and
telephone companies and others, from
liability for the consequences of their
own negligence, with reference to the
public services rendered by them.

8. Contrectns S=114
Courts’ power to strike down con-

tractual clauses which relate to per-
formance by public utility of its func-
tions as a public utility and whichk pur-
port to limit company’s liability for own
negligence is limited to area in which
the public services are rendered and has
no application whatever to the domain
in which the public utility may freely
eontract in ita private capacity.

@ Corporstions €447

In respect to leases, advertising con-
tracts and other miscellaneous sgree
ments commonly made by members of
the public with public utility companies,
the parties are free to contract accord-
ing to their own judgment and the rea-
sonableness of their engagements will
not be entered into.

7. Pablic Service Commissions 8.1
Under Vermont law, the Vermont
Public Service Commission is an admin-
istrative body, clothed in some respects
with quasi judicial functions, and hav-
ing, in » sense, auxiliary or subordinate
legislative powers which have been dele
gated to it by the General Assembly.

8. Publle Service Commissions ¢>17.1

The Vermont Public Service Com-
mission, in promulgating future rates,
exercises a legislative rather than 3 ju-
dicial function.

9. Telecommunications =268, 282
Vermont Public Service Commission

acted reasonably and within its reguls-

tory powers in approving contract clayge
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which related to publication o subscrib-
ers' names in telephone directories and
which limited liability for omissions, and
the determination was not subject to col-
lateral attack in action against telephone
company for damages for omission. Acts
v.1908, No. 116, § 1 et seq.

10. Telecommunications <280

\Where contract clause limiting tele-
phone company's liability for omission
of subscribers’ names from alphabetical
directory was sanctioned by the Vermont
Public Service Commission as a part of
the rate schedule, subscriber whose name
was omitted could not recover beyond
the limitation. Acts Vt.1908, No. 116,
§ 1 et seq.

1L Telecommunications 280

Contract for publication of sub-
scriber’s name in classified telephone di-
pectory was a matter outside scope of
company’s public service functions, and
one with which company was free to
include a contractual limitation on lia-
bility, defining subscriber’s right to re-
cover for omission of his name. Acts V&
1908, No. 116, § 1 et seq.

@ —p—

Guy M. Page, Burlington, Vt., for ap-
pellant; Guy M. Page, Jr., and Phyllis
W. Page, Burlington, vt., of counsel.

Gannett & Oakes and Johm G. Kristen-
sen, DBrattlesboro, vt., for appellee.
James L. Oakes, Brattlesbore, Vt., of
counsel.

Before SWAN, MEDINA and HAR-
LAN, Cireuit Judges.

MEDINA, Circuit Judge.

We are councerned ob this appeal only
with questions of the validity of two
clauces of separate contracts limiting
the liability of the telephone company
for omission to include the name of &
service subacriber ip its alphabetical and
classified directories. These questions
are presented by exceptions to refusals
by the court to charge the jury that their

verdict in the case of each i\"oggeich
of contract must be limited fo the
amount specified in these clauses.

{1] As the publication of the aipha-
betical directory is an essential feature
of the service rendered by the telephone
company, regulations and requirements
relative thereto appear together with the
tariffs as filed with the vermont Public
Service Commissicn. Upon the approval
by the Public Service Commisgion of the
rates and collatera! requirements such as
those affecting the publication of the al-
phabetical directory such rates and re-
quirements become effective and not oth-
erwise. The limitation of liability clause
thus in effect here, on approval of the
Pubdblic Service Commission, follows:

“The Telephone Company's liabil-
ity arising from errors or omissions
in directory listings *® ¢ © ghall
be limited to the amount of actual
impairment to the customer’s serv-
jce in no event shall exceed one-
balf the amount of the exchange
service charges for main telephones,
extension telephones, and private
branch exchange telephones, auxil-
jary lines, private branch exchange
trunks, and private branch exchange
switchboards involved during the
period covered by the directory in
which the error or omission occurs.”

[2,3] The publication of the clas-
gified directory, however, is wholly 2
matier of private contract and contracts
relating thereto are not required to be
filed with the Public Service Commission
whick has no jurisdiction except over
matiers relating to the public utility
services rendered by the gompany and
the rates relative theret The elause
applicable to the classified directory is:

#The divectory service described
on the reverse side of this applica-
tion is for insertion in the next di-
rectory issue and each gubsequent
directory issue until it is cancelled
in full or in part by either party by
notice in writing not jess than £f-
teen days prior to the closing date




of the issue from which the direc
tory service is to be removed. The
applicant agrees that the company
shall not be liable for errora or
omissions (including total omis-
sions) in such directory service be-
yond the amount paid for the item
or items in which errors or omis-
sions occur for the issue life of the
directory involved. The said Com-
pany reserves the right at all times
to reject or discontinue acy or all
advertising matter.”

Notwithstanding these clauses the
trial court charged that, in the event
that the jury fourd that plaintif's name
had been negligently omitted, the dam-
ages to be assessed might exceed the
amounts prescribed by the terms of the
contracts.

{4-6] The instructions as given were
erroneous on both counts. True it is
that the courts will scrutinize with care
clauses exonerating public utility com-
panies, such as railroads, telegraph and
telephone companies and others, from li-
ability for the consequences of their own
negligence, with reference to the public
gervices rendered by them. The fact
that the member of the public patroniz-
ing such public atility companies must
take the contract proffered by the com-
pany or forego using the service has en-
abled the courts to inquire into the res-
sonableness of the type of clause now un-
der discuseion and by this test the clause
applicable to the alphabetical directory
would az a2 matter of coatract law be
considered unreasonable and unenforce.
able. (But the principle which enables
courts to strike down and condemn claus-
es affecting the perfermance by the com-
pany of its functions ae & public utility
ig limited to the area in which the public
services are rendered and has no applica-
tion whatever to the domain in which the
public utility Y3 4 freely contraet in its
private capacity} The obtairing of the
services of the“public utility by way of
transportation or communications or
providing gas or electricity is quite apart
from the leases, advertising contracts
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aad i host of other miscellaneous agree-
ments commonly made by members of
the public with public utility companies.
If there be some disparity in the bar-
gaining power of the contracting parties
it is no more than may be found general-
iy t exist; and the courts follow the
general rule that the parties are free to
contract according to their own judg-
ment and the reasonableness of their en-
gagements will not be gntered into.

But legislation by s state may change
the law. The fixing of rates is a legis-
lative function, and the power to fix rates
and regulate matters affecting rates is
commonly delegated to state adminis-
trative bodies such as Public Service
Commissions. For example in Vermont
the Act of 1908, Laws 1908, No. 116, -
gave the Vermont Public Service Com-
mission jurisdiction over the conduct of
the public telephone business together
with broad powers for its effective and
complete supervision. Among other
things the statute requires supervised
compariecs to file rate schedules and “as
e part thereof © @ € the rules and
regulations that in any manner affect the
tolls or rates”. The alphabetical direc-
tory, “as an aid to the use of the tele-
phone system,” was under the control of
the Public Service Commission and sub-
ject to the rules and regulations for di-
vectory listings. The reasonableness of
theze rules and regulations is determined
by the Public Service Commission in the
exercise of the power delegated to it by
the legislature. Accordingly, the “con-
tract” with reference to the alphabetical
directory, baving been sanctioned as rea-
sonable by the Public Service Commis-
sion in the exercise of its regulatory
functions, is no longer one in connection
with which the courts have the power o
examine into the guestion of reasonable-
ness o2 a collateral attack, Thus, for
different reasons, each of the two clauses
under attack here would, by the applica.
tion of scund general principles, be con-
sidered valid and enforceable.

But this diversity case is governed by
the law of Vermont; and we must now
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examine the course of judicial ons
fn Vermont and determine whether they
conform to the general pattern.

{7,8] The Supreme Court of Ver-
mont has recognized that “{t]he Public
Service Commission is an administrative
body, clothed in some respects with quasi
judicial functions, ®* * *® and hav-
ing, in & sense, auxiliary or subordinate
legislative powers which have been dele-
gated to it by the General Assembly.”
Trybulski v. Beliows Falls Hydro-Elec-
trie Corp., 1941, 112 Vt. 1, 20 A.2d 117,
120; McFeeters v. Parker, 1943, 113
vt 139, 30 A.2d 300. Such a commis-
sion, in promulgating future rates, is ex-
ercising a legislative rather than a ju-
dicial function. Prentis v. Atlantic
Coast Line Co., 1908, 211 U.S. 210, 29
8.Ct. 67, 69, 53 L.Ed. 150. In that case,
the Supreme Court of the United States,
in the course of its discussion of the
distinction between legislative and judi-
cial proceedings, stated that “(tlhe es-
tablishment of a rate is the making cf a
rule for the future, and therefore is an
act legislative, not judicisl, in kind".
And in Sayers v. Montpelier & W. R. R.
R, 1916, 90 V¢ 201, 97 A. 660, 664, the
Verment Court said:

“Argument is unnecessary to sup-
port the conclusion that primary in-
terference of the courts with the ad-
ministrative functions of 8 commis-
sion, like our Public Service Com-
mission, i3 incompatible with the
proper exercise of governmental
powers. If the valid orders of the
commission were open to collatersl
attack at the option of any party
aggrieved, it would give rise to con-
fusion and result in delay—in short,
wholly defeat the purpose of the
statute creating the commission.
Though exercising special and limit-
ed powers, as to which nothing will
be presumed in favor of their juris-
diction * © ¢  gtill, within the
proper limits of the authority con-
ferred upon them by the Legisla-
ture, their jurisdietfon is exclusive

and can be reviewed only is ’
manner provided 'y the statule.

[9] Appellee’s argument, however,
completely ignores the statutory law of
Vermont relating to the regulation of
public utilities, and js based primsrily
upon Gillis v. Western Union Tel. Ce.,
1889, 61 Vt. 461, 17 A. 736, 733, § LR.A.
611, where the Supreme Court of Ver-
mont held that a telegraph company
could not restrict its liability “to the
extent of immunity from the conse-
quences of [its] own negligence”. But
the Gillis case, and Davis & Gay v. Cen-
tral Vermont R. Co., 1893, 66 Vt. 290,
29 A. 313, and Sprigg’s Adm'r v. Rut-
land R. Co., 1905, 77 Vt. 347, 60 A. 143,
which followed it, were decided prior to
the Vermont statute of 1908, and at a
time when there was no similar legisia-
tion in force. And the course of the
Yermont decisions leaves no reason to
doubt that the Vermont courts would
foliow the general pattern of law to the
effect that determinations of the Public
Service Commission, approving such
clauses as are now before us as resson-
able limitations of liability, are within
its regulatory powers snd are not sub-
ject to collateral attack.

In the Sayers case, supra, the Vermont
Court pointed out that the purpose and
function of the ¥Vermont Public Service
Commission were analogous to those of
the Interstate Commerce Commission,
and that, therefore, decisions of the Su-
preme Court of the United States relat-
ing to the jurisdiction and power of the
Interstate Commerce Commission would
be helpful in determining the jurisdie-
tion and power of the Vermont Public
Service Commission. Accordingly, the
views of the Supreme Court expressed in
Western Union Tel. Co. v. Esteve Broth-
ers & Co., 1921, 256 U.S. 566, 41 S.Ct.
584, 585, 65 L.Ed. 1094, and Western Un-
jon Tel. Co. v. Priester, 1928, 276 U.S.
252, 48 S.Ct. 234, 72 L.Eq. 535, wouldq,
we think, be followed by the Vermont
Court.




30

ﬁhe Esteve case, the Supreme Court,
i holding the validity of the limita-
tion of liability * ‘for mistakes ¢ ¢ @
in transmission ¢ ® ¢ of any unre.
peated message,’ " contained in the tariff
echedule filed by Western Union with
the Interstate Commerce Commissicen,
stated that

“The limitation of liability was
an inherent part of the rate. The
company could no more depart from
it than it could depart from the
amount charged for the service ren-
dered.

“The act of 1910 introduced a
new principle into the legal relations
of the telegraph companies with
their patrons which dominated and
modified the principles previously
governing them. Before the act the
companies had a common law liabili-
ty frem which they might or might
not extricate themselves according
to views of policy prevailing in the
several states. Thereafter, for all
messages sent in interstate or for-
eign commerce, the cutstanding con-
sideration became that of uniform-
ity and equality of rates. Uniform-
ity demanded that the rate represeat
the whole duty and the whole liabil-
ity of the company. It could not be
varied by agreement; still less
could it be varied by lack of agree-
ment. The rate became, not as be-
fore a matter of contract by whick g
legal liability could be modified, but
a matter of law by which a uniform
liability was imposed. Assent to
the terms of the sate was rendered
immaterial, because when the rate is
used, dissent is without efect.”

The Esteve case was cited and fol-
lowed in two state cases involving omig-
sion from the telephone directory, both
of which upheld the validity of the lim-
itation of liability provision in the filed
tari€. Correll v. Ohio Bell Tel. Co.,
1939, 63 Ohio App. 491, 27 N.E.2d 178;
Cole v. Pacific Tel. & Tel. Co., 1952, 112
Cal.App.2d 416, 246 P.2d 686. See also
Wilkinson v. New England Tel. & Tel.
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Co. 1, 327 Masa. 132, 87 N.E.2d 413,
Ria v. Pzsifle Tel. & Tel. Co., 1940,
39 Cal.App.Sup,+.2d 775, 102 P.2d 465.

Although it appears that in the Esteve
and Priester cases the sender of the tele-
gram had the option to secure the com-
pany's unlimited liability by paying a
higher rate for a repeated message, the
Supreme Court did not base its decision
on the existence of the option provision,
and the holding that “[t]he limitation
of liability was an inherent part of the
rate” remains unaffected.

[10]) Thus, the limitation of liability
arising from “errors or omissions” as to
the alphabetical directory, when sanc-
tioned by the Vermont Public Service
Commission as a part of the rate sched-
ule, became the law of Vermont, and
could not be nullified by the trial judge
in his charge to the jury.

It was not disputed that the classified
directory was outside appellant’s duties
of public service and was “a vehicle to
gecure advertising.” The tria! judge al-
80 recognized that the classified directory
was not controlled by the Public Service
Commission, but was “governed by the
general law of contracts.” Notwith-
standing this, however, in his charge to
the jury, the trial judge attached to the
limitation of liability provision in the
advertising contract the same qualifica-
tion as he attached to the limitation of
liability provision in the service contract.

[11] Here, again, the instructions
were not in accord with the law as de-
clared by the jaions of the Supreme
Court of Vermo n entering into the
advertising contract, the telepbone com-
pany in its private capacity contracted
az to matters outside the scope of its
publie service functions, and was free to
include in the contract 2 limitation of
liability, as this would operate to de-
feat its public pum@uood v. Cen-
teal Vermont R. Co., 1905, 77 Vt. 334,
60 A. 1387, 70 L.RA. 930;: Manchester
Marble Co. v. Rutland R. Co., 1927, 100
Vt. 232, 136 A. 334, 61 A.L.R. 628, The
Gillis cage, relied ca by sppellee, does
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not apply. as the contract there invdiVed
related solely to the telegraph company’s
public service function.
Accordingly, there must be a new trial.
Reversed and remanded.

Victorla VAN NIEUWENHOVE and
Jeanne Yan Nieuwenhove,
Plaintifis-Appellants,

v.

The CUNARD STEAM-SHIP CO., Lim-
fted, etc., Defendant-Appellee.

No. 11130.

United States Court of Appeals,
Seventh Circuit.

Oct. 19, 1954,

Passengers brought action against
steamship company for injuries sustain.
ed when ladder used to reach upper berth
in stateroom in steamship came out of
slots in bulkhead during rough sea and
fell on passengers after ladder had been
shifted from bedside to bulkhead by one
of the passengers. The United States
District Court for the Northern District
of Illinois, Eastern Division, Win G.
Knoch, J., entered judgment for steam-
ship company, and passengers appealed.
The Court of Appeals, Finr..gan, Circuit
Judge, held that evidence was insuffi.
cient to sustain verdict for passengers
and that District Court properly set aside
the verdict.

Judgment afirmed.

1. Shipping ¢166(4)

In action by passengers against
steamship company for injuries sustain-
ed when ladder used to reach upper berth
in stateroom of steamship came out of
slots in bulkhead during rough sea and
fell on passengers after it had been mov-
ed from bedside to bulkhead by one of

the passengers, evilence was imumi’
to show passengers were injured by com-
pany's negligence and was insufficient to
sustain verdict for passengers.

2. Federal Civil Procedure ¢53%9

Where verdict for plaintiffs was set
aside because not predicated on subatan-
tial evidence, and judgment was entered
for defendant, and thereafter plaintifis
sought to amend their complaint, but
amendment merely supplied opinions of
pleader and his conclusions of law in an
effort to bridge hiatus in nonexistent
chain of causation, motion to amend was
properly denied. Fed Rules Civ.Proc.
rule 15, 23 U.S.C.A.

o e st

George C. Rabens, Isadore . Fein.
glass, Chicago, lll., for appeilants.

Daniel M. Healy, Walter C. Hesly, Chi-
cago, for appellee.

Before MAJOR, FINNEGAN and
SCHNACKENBERG, Circuit Judges.

FINNEGAN, Circuit Judge.

In this appeal plaintifs ask us to re-
verse an order, entered below, setting
aside a jury verdict awarding damages
of $5,000 to Victoria Van Nieuwenhove
and $1,000 to Jeanne Van Nieuwenhove,
respectively. At the close of plaintiffs’
evidence and after all the evidence, de-
fendant, The Cunard Steam-Ship Co.,
Limited, & foreign corporation, moved
for a directed verdict. In hia order, set-
ting aside that verdict and entering judg-
ment for the defendant, the trial judge
stated that defendant’s motion for s di-
rected verdict should have been granted.
We agree.

During a rough ses, Jeanne Van Nieu-
wenhove and Victoria Van Nieuwenhove
sustained injuries when 8 ladder came
out of slots in the bulichead of their
stateroom and fell on Jeanne whe was
pitched with the ladder and a chair on to
Victoria. Prior to this episode, Victoria
had moved the same ladder from its posi-
tion adjacent to the double-decker berths,
where she had previously used it to reach



g‘ P.2d 723 printed in FULL format

UniversICy Hills Beauty Academy, Ir®Y, a Colorado
corporation v. The Mountain States Telephone and Telegraph
Company, a Colorado corporation

No. 75-668

Court of Appeals of Colorado, Division Two
38 Colo. App. 194; 554 P.24 723

August 19, 1876, Decided

SUBSEQUENT HISTORY: Petition for Rehearing Granted and Prior Opinion Announced
July 15, 1976, Withdrawn.

PRIOR HISTORY:
Appeal from the District Court of the City and County of Denver, Honorable

Joseph N. Lilly, Judge.
DISPOSITION: Affirmed.

SYLLABUS: Action to recover damages allegedly caused by telephone company's
failure to include beauty school's listing in appropriate section of yellow
pages directory. From jury verdict for defendant, plaintiff appealed and
defendant cross-appealed that it was entitled to summary judgment.

COUNSEL: C. Mert Reese, Steven Henry DeVito, for plaintiff-appellant and
cross-appellee.

Stuart S. Gunckel, for defendant-appellee and cross-appellant.
JUDGES: Opinion by Judge Van Cise. Judge Coyte and Judge Smith concur.

OPINIONBY: VAN CISE

OFPINION: [*195) [(**723) Plaintiff, University Hills Beauty Acadeny, %
Inc., appeals from a judgment entered upon a jury verdict in favor of defendan*
Mountain States Telephone and Telegraph Company (Mountain Bell). Plaintiff suc
for loss of business profits and expenses in mitigating its damages allegedly
resulting from the neqligent omission of its listing under the heading "Beauty
Schools™ in the classified directory ("yellow pagea®) of the Denver metropolit:
telephone directory published by Mountain Bell in October 1971. Mountain Bell
contends that since plaintiff did not pay the contract price for the
advertisement, its damages under the terms of the contract were nil and that
;ugqnent in tavor of Mountain Bell was properly granted. We affirm that
udgnment.

Mountain Bell admitted that a wrong computer code number had inadvertently
been assigned by the account representative to plaintiff‘s advertising contract
so that the bold type listing contracted for erroneously appeared in the yellos
pages under the heading "Beauty Salons." However, [(*%725) it claimed that
its 1iability was limited by paragraph 9 of the contract, which provides:

"In case of error in the advertisment as published, or in case of the omission
of all or any part of the advertisement from publication, the telephone
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k1 CCO. App. 194, #195; 554 9.2‘23, **728% LEXSE
conmpany's liability, ift™any, shall be limited to & pz0 rata abatement of the
charge paid to the telephone company for such advertisement in the sane
proportion that the error or oaission reduces, if at all, the value of the
entire advertisement, but in no event shall such liability exceed the amount
payable to the telephone company for said advertisement during the service life
of the directory in which (*196) the error or omission occurs." (emphasis
supplied)

At the trial, simple negligence was established and the facts as set forth abov
were proven.

Plaintiff contends on appeal that the court should have determined that the
limitation of liability clause in the contract was unconscionable as a matter ¢
law, or, absent such a finding, it should have given plaintiff's tendered
instruction directing the jury to determine whether the contract clause was
unconscionable. Plaintiff arqgues that public policy prohibits contractual
limitation of liability for negligence when, as here, there is an inequality of
bargaining power. 1It further asserts that the provision itself is substantivel
unreasonable. We do not agree.

Mountain Bell, a public utility, functions in both a public and a private
capacity. Although a limitation of liability clause in a contract with
reference to the services to be rendered by it in its public capacity is subjec
to careful scrutiny by regulatory agencies and, on review, by the courts, that
principle has no application to contracts which it enters into in its private
capacity. See Barker v. Colorado Region-Sports Car Club of America, Inc., 35
Colo. App. 73, 532 P.2d 372 (1974). The publication of the yellow pages in a
telephone directory is wholly a matter of private concern. Gas House, Inc. V.
Southern Bell Telephone & Telegraph Co., 289 N.C. 175, 221 S.E.2d 499 (1976);
McTighe v. Nev England Telephone & Telegraph Co., 216 F.2d 26 (24 Cir. 1954).

Where there is no duty to the public, such clauses "are valid when fairly
made and may be enforced to preclude recovery caused by simple negligence.®
Barker v. Colorado Region-Sports Car Club of America, Inc., supra. Although the
plaintiff contends othervise,
®M)ere disparity of bargaining strength, without more, is not enough to make
out a case of unconscionability. . . . [T]here must be additional factors sucth
as deceptive bargaining conduct. . . . ([Tlhe doctrine of unconscionability . .
. is directed against one-sided, oppressive and unfairly surprising contracts,
and not against the consequences per se of uneven bargaining power or even a
simple old-fashioned bad bargain.™ Wille v. Southwestern Bell Telephone Co., 21
Kan. 755, 549 P.2d 903 (1976).

Whether the contractual limitation for errors or omissions in telephone
company yellov pages advertising is unconscionable has not been specifically
decided in Colorado. Plaintiff relies on Allen v. Michigan Bell Telephone Co.,
18 Mich. App. 632, 171 N.W.2d 689 (1969). There, by a two to one decision, a
Division of the Michigan Court of Appeals reversed the trial court and declined
to give effect to an identical limitation of liability clause because of unequa
bargaining power of the parties and the absence of any reasonable alternative
for the advertiser.

However, virtually all of the other courts which have considered the matter
have held to the contrary and have upheld the contract provision. In both Will
v. Southwestern Bell Telephone Co., supra, and Gas [*1987] House, Inc. v.
Socuthern Bell Telephone & Telegraph Co., supra, decided in 1976, the
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38 c‘. ApPP-
contentions in Allen w considered (**726)
As stated in Gas House:
"The inequality of bargaining power between the telephone company and the
businessman desiring to advertise in the yellow pages of the directory is more
apparent than real. It is not different froa that which exists in any other
case in which a potential seller is the only supplier of the particular article
or service desired. There are many other modes of advertising to which the
businessman may turn if the contract offered him by the telephone company is no-
attractive."

av’e rrijected. nl

nl Additional cases upholding the limitation of liability clause in yellow
pages advertising contracts include: Robinson Insurance & Real Estate, Inc. v.
Southwestern Bell Telephone Co., 366 F. Supp. 307 (W.D.Ark. 1973); Cole v.
Pacific Telephone & Telegraph Co., 112 Cal. App. 2d. 416, 246 P.2d 686 (1952);
Advance Service, Inc. v. General Telephone Co., 187 S.2d 660 (Fla. App. 1966);
Neering v. Southern Bell Telephone & Telegraph Co., 169 F. Supp. 133 (S.D. Fla.
1958); Wilson v. Southern Bell Telephone & Telegraph Co., 194 S.2d 739 (La. App
1967) ; Baird v. Chesapeake & Potomac Telephone Co., 117 A.2d 873 (Md. 1955);
Mitchell v. Southwestern Bell Telephone Co., 298 S.W.2d4 520 (Mo. App. 1957);
Warner v. Southwestern Bell Telephone Co., 428 S.W.2d 596 (Mo. 1968); State ex
rel. Mountain States Telephone & Telegraph Co. v. District Court, 503 P.2d 526
(Mont. 1972); Federal Building Service v. Mountain States Telephone & Telegraph
Co., 76 N.M. 524, 417 P.24 24 (1966); Correll v. Ohic Bell Telephone Co., 63
Ohio App. 491, 27 N.E.2d 173 (1939); Wheeler Stuckey Inc. v. Southwestern Bell
Telephone Co., 279 F. Supp. 712 (W.D. Okla. 1967); Georges v. Pacific Telephone
& Telegraph Co., 184 P. Supp. 571 (D. Ore. 1960); Smith v. Southern Bell
Telephone & Telegraph Co., 364 S.¥W.2d 952 (Tenn. 1962); Wade v. Southwestern
Bell Telephone Co., 352 S.W.2d 460 (Tex. Civ. App. 1961); Russell v.
Southwestern Bell Telephone Co., 130 F. Supp. 130 (E.D. Tex. 1955); McTighe v.
New England Telephone & Telegraph Co., supra (24 Cir. 1954, interpreting Vermon
law). 1In none of these cases except Cole v. Pacific Telephone & Telegraph Co.,
supra, was there even a dissent.

The appropriate test of unconscionability of a contract provision is set
forth in Carlson v. Hamilton, 8 Utah 2Q 272, 332 P.2d 989 (1958), quoted with
approval in Wille and Gas House:

“People should be entitled to contract on their own terms without the indulgence
of paternalism by courts in the alleviation of one side or another from the
effects of a bad bargain. Also, they should be permitted to enter into
contracts that actually may be unreascnable or which may lead to hardship on one
side. It is only where it turns out that one side or the other is to be
penalized by the enforcement of the termsz of a contract so unconscionable that
no decent, fairminded person would view the ensuing result without being
possessed of a profound sense of injustice, that equity will deny the use of it:
good offices in the enforcement of such unconscionability.®

Here, the enforcement of the limitation of liability clause does not lead to
a result so unreasonable as to shock the conscience. There are other
directories and publications in which plaintiff could have chosen to and did
advertise. The omission of the advertisement from the yellow pages leaves the
plaintiff in the same position it would have occupied had [*198) it made




no contract at all w the tolophono company. s other hand, if e vere
void this provision of the contract, it would make the telephone conpany~a .

insurer against consequential damages by advertisers, contrary to the lav whi
has traditionally been applied to telephone and telegraph companies. Sse
Hamilton Employment Service v. New York Telephons Co., 253 N.Y. 468, 171 N.E.
710 (1930). In fact, to make the telephone company such an insurer would be
grossly inequitable. The "premiums," in the form of advertisting billings,
such "insurance,® in the form of unlimited liability for consequential dama
are disproportionately low (here $ 5.10 per month) when compared to the
magnitude of the potential liability (here $ 89,500 in claimed damages by thi
one advertiser), and the rates are obviously balod on the limited liability
created by the clause in question.

Judgment affirmed.
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MODERN EQUIPMENT CORP,
Plaintiff,

v

PUERTOQ RICO TELEPHONE (O. and
ITT World Directories, Defendants.

Civ. No. 116-70.

United States District Court,
D. Puerto Rico.

Jan. 13, 1977,

Subscriber brought action against tefe-
phone company to recover for damage al-
legedly suffered as result of company’s re-
fusal to publish subscriber’s commercial 2d-
vertisements in telephone directories for
years 1969-70 and 1970-71. The District
Court, Pesquera, J., held that telephone
company was justified in refusing to pub-
lish such advertisements after subscriber
had refused to pay for advertisements pub-
lished in 1968-69 telephone directories on
ground that telephone service rendered by
the compeny to subscriber during 1968-69
was deficient.

Complaint dismissed.

1. Telccommunications =260

Publishing advertisements in classified
section, yellow pages, of telephone directory
is not public service, but matter of private
contract between subseriber and telephone
company.

2. Telecommunications &==7261

Rendering telephone service is public
service and not matter of strictly private
contract.

3. Telecommunications &=269

Telephone company was justified in re-
fusing to publish subscriber’s commersial
advertisements in telephone direstories for
years 1363-70 and 1970-71 after subscriber
had refused to pay for advertizements pub-
lished in 1968-69 telephone directories on
ground that telephone service rendered by
company o subscriber during 1968-68 was
deficient; thus company was not lishle for
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any demage suffered by subecriber as result
of company's refussl to publish the adver.
tisements.

4. Telecommunications & 346

Deficient telephone service to subserib.
er did not justify subscriber’s failure 2 pa,
for yellow page advertisements, in wiew of
separsteness of contracts for serviee and
contracts for advertisements.

5. Telecommunications =281

Subscriber was not precluded from
claiming damages from telephone company
for denial of insertion of advertisement ir;
telephone directories, even though plaintif!
had been awarded damages by Public Ser.
vice Commission based on deficien: tele-
phone serviee.

Benito Gutiérrez Diaz, Hato Rey, P. R..
for plaintiff.

Baltasar Corrada del Rio, San Juan. P. R,
for defendants.

OPINION AND ORDER

PESQUERA, District Judge.

Pursuant to an order filed and entered on
August 28, 1974, the Court took under ad-
visement issues numbered 1, 3 and 4 in the
Statement of the Contested Issues of Fact
and of Law to decide the same on the basis
of the dotumentary evidence submitted
with the proposed Pretrial Order filed and
entered on July 10, 1874,

The Court has considered said issaes and
documentary evidence and the stipulation
or Statement of Uncontested Faets (~Stipu-
lation™) and finds that defendants cannot
be held liable for the damages claimed by
plaintiff in the complaint. Said damages
were sllegedly suffered as & result of de-
fendant’s refusal to publish plaintif’s com-
mercial advertisement in defendant’s tele-
phone directories for the years 1983-70 and
1970-78. '

The question of liability and the three
specific issues considered by the Court can
be disposed of by deciding issue number 4
of the Statement of the Contested Issves of
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Chte as 449 F.Supe. 1243 (107D

’ Fact and of Law: Are the mutual obliga-
tions of the parties separate and distinct
with respect to the contract for the render-
ing of telephone service and to the contract
for commercial advertisement in the tele-
phone directories?

(1,2) The answer to this issue is yes. It
has been decided that publishing advertise-
ments in the classified section (yellow
pages) of a telephone directory is not a
public service but a matter of private con-
tract between a subscriber and a telephone
company. University Hills v. Mountain
States, 554 P.2d 723 (Colo.App.1976); Clas-
sified Directory Subscribers Ass'n. v. Public
Service Commission of D.C., 121 U.S.App.
D.C. 315, 383 F.2d 510 (1967); McTighe v.
Vew England Telephone & Telegraph Co.,
016 F2d 26 (2d Cir. 1954); Mitchell v.
Southwestern Bell Telephone Co., 298
S.W.2d 520 (Mo.App.1957). The rendering
of telephone service is such a public service
and not a matter of strictly private con-
tract. Cf. Rovira Palés v. Puerto Rico Tele-
phone Company, 96 PRR 47 (1968).

The evidence submitted by the parties
confirm the separateness between the con-
tract for rendering telephone service and
the contract for commercial advertisement
in the telephone directory. Exhibit 2 of the
Proposed Pretrisl Order is a copy of an
Opinion and Order of April 28, 1970 in Case
No. Q-2595 where the Puerto Rico Public
Service Commission (PSC) decided that
commercial advertisements in the defend-
ant’s telephcne directory are not directly
related nor essential to the rendering of
telephone service contemplated by Puerto
Rico’s Public Service Act.

The parties accept, at Stipulation number
17, that telephone subscribers sign a con-
tract with the Puerto Rico Telephone Co.
for the rendering of telephone service when
they become subscribers and the same does
not provide for the inclusion of commercial
advertisements in the telephone directory.
A separate contract is signed to place said
advertisements. Exhibits 12 to 15 of the
Pretrial Order are such separate contracts.

Moreover, in its order in Case No. Q--2595
the PSC specifically warned the Puerto

Rico Telephone Co. it could not refuse or
discontinue service to plaintiff by reason of
or because of problems with plaintiff’s ad-
vertisements in the classified section.

The result of this order was that noncom-
pliance by plaintif{ under its contract for
advertisement in the classified section of
the telephone directory could not be used to
justify discontinuance of telephone service
to plaintiff. On the other hand, it is logical
to say that noncompliance by the Puerto
Rico Telephone Co. under its contract for
telephone service cannot be used by plain-
tiff to justify noncompliance with its con-
tract for advertisement in the directory.

Plaintif's own actions reinforce these
conclusions. On March 14, 1969 plaintiff
filed a complaint before the PSC (Case No.
Q-2517) alleging deficient telephone service
and damages suffered because of said ser-
vice. On July 10, 1969 plaintiff filed a
separate complaint before the PSC (Case
No. Q-2595) alleging refusal by the defend-
ant Puerto Rico Telephone Co. to accept
plaintiff's advertisements in the telephone
directories.

The former complaint was decided in fa-
vor of plaintiff and was awarded $2,500.00
in damages, Exhibit 1 of the Proposed Pre-
trial Order. Thus, plaintiff has been satis-
fied for damages caused by deficient tele-
phone service. However, the evidence
presented by the parties shows that plain-
tiff also demanded that defendants deduct
50% of the invoice for advertisement in the
telephone directory for the year 196869,
Exhibit 4 of the Proposed Pretrial Order,
and refused to psy for commercial adver-
tisements published in the 1968-69 tele-
phone directory on the grounds that tele-
phone service rendered by defendant to
plaintiff during 196369 was deficient—Ex-
hibits 9, 10 and 11.

{3] This takes us to issue numbered one
in the Statement of the Contested lssues of
Fact and of Law: Is defendant liable for
damages suffered by plaintiff as a result of
defendant's refusel to publish plaintiff's
commercial advertisements in the telephone
directories for the years 1988-70 and 1970-
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71 due to plaintiff’s refusal to pay for com.
mercial advertisements published in the
1968-69 telephone directories which plain-
tiff refused to pay on the grounds that
telephone service rendered by defendant to
plaintiff during 1968-89 was deficient?
This issue must be decided against plain-
tiff. The Puerto Rico Public Service Com-
mission (PSC) suthorized on September 10,
1965 a Schedule of Rates and charges to-
gether with general provisions applicable to
services provided by the Puerto Rico Tele-
phone Compsny. General Provisions Num-
ber 4 and 7 state thst if any applicant for
service is in debt to the Telephone Company
becsuse of lack of peyment of a bill for
services previously provided, the Company
may refuse new service until said debt is
paid. P.R. PSC Sheet No. D-4-2, D-7-1.

In Denham v. Southwestern Bell Tel. Co.,
415 F.Supp. 530 (D.C.1276), the Court stated
that plsintiff had bresched his contrast by
not paying for telephone service at & hotel
be owned and defendant had the right to
suspend telephone service at said hotel.
Furthermore, defendant had the right to
consider suspension of plaintiff's other busi-
pess telephone service st his optometrist's
office.

The rights of defendsnt in the presemt
case to refuse advertisement service for
lack of psyment is even stronger because
said service is a private relationship not
coverad by the public service law as we saw
ehove.

Defendants were entitled to refuse w
publish plaintiff’s commercial advertise.
ments in the telephone directories for the
years 1960-70 and 1970-71 due 1o plaintif(’s
refusal to pay for advertisements published
in the 1968-69 directory. We have already
decided that advertising in the directory is
merely a private contract and es such one
of the parties cen unilaterslly refuse to
enter into said contract with the othar par-
ty. In this case defendants hed 2 justified
reason for the refusal: nonpsyment. Fur-
thermore, 23 we have seen, the Genersl
Provisions approved by the PSC authorize
the Telephone Company to refuse new ser-
vice until 8 previous dabt is paid.
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[4,8] We have also seen that plainti’y
reason for nonpayment was not justified or
legally binding on defendants. Deficient
telephone service does not provide 8 jusifi-
cation for noncompliance with the comrzer.
cial advertisements contract. The separate-
ness of the contracts, the public nature of
one and the private nature of the otrer
have been stated above, Plaintiff's remedy
for deficient service was available before
the PSC, plaintiff exercised its right to sich
remedy and it was grented its remedy. Ex.
hibit 1 of the Proposed Pretrial Order. Tais
brings us to lssue Number 3: [s plainsiff
enjoined from clsiming damages from de
ferdant in this case as a result of damages
alresdy awarded o plaintiff by the Pubiic
Service Commission in Case No. Q-25i7

Because the complaint in this case does
not allege or claim damages in relation with
deficient service, the decision by the PSC in
Case No. Q-2517 does not enjoin plaintiff
from clsiming damages in this case, which
damages are clasimed only in relation with
the denial by defendants of insertion of an
advertisement in defendants’ telephone di-
rectories for the years 1969-70 and 1970-71.

However, resolution of the two previcus
issues makes this decision irrelevant for
purposes of determining defendants’ liabili-
ty under the sllegations of the complaint.
There is no liability from defendants be-
cause plaintiff had no right to its advertise-
ment being published in the 1963-70, 1970-
71 directories until plaintiff psid for
amounts due under the previous 196869
contract for commercial advertisements in
the classified section of the telephone diree-
tory.

It is therefore ORDERED, ADJUDGED
and DECREED that the complaint be, and

the same is hereby dismissed. The Clerk of

the Court shall enter judgment accerding'y.

' = -
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The parties are directed expeditiously to
complete discovery. Magistrate Wash-
ington is suthorized to continue supervising
discovery and to resolve any outstanding
and future discovery disputes.

SO ORDERED.

EXECUTIVE SERVICES OF MIAMI,
INC., 2 Florida Corporation,
Plaintiff,

v

SOUTHERN BELL TELEPHONE &
TELEGRAPH COMPANY et al, a
foreign corporation, Defendants.

No. 81-806-CIV-EPS.

United States District Court,
S.D. Florids,

Miami Division.
May 13, 1981

Florida corporation filed six-count com-
pleint against telephome company "and
sought preliminary injunction requiring tel-
ephone company te publish corporation’s re-
quest for advertisements under lawful
trade names. The District Court, Speliman,
J., held that Fiorida corporation which oper-
ated, under various fictitious names, & num-
ber of “escort services” in the South Florida
ares, was not entitled o preliminary in-
Jjunction requiring telephone company to
publish plaintiff’s requests for advertise-
ments under operations’ lawful trade
names.

Relief denied.

Injunction e=138(2)

Flerida corporation which operated, un-
der various fictitious names, a number of
“escort services” in the South Florida area,
was not entitled to preliminary injunction
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requiring telephone company 0 pub;
plaintiff°s. request for advertisements up.
operations’ lawful trade nemes after ¢
phone company hed refused to list cert
trade names which it deemed suggestive
offensive, such as “lady,” “angel,” “veny
“Dreams Unlimited,” “Smashing Beautie
and “All American.” 28 US.CA. § 144];

Thomas G. Shermen, Miami, Fla, ¢
plaintiff.

John T. Kolinski, Shutts & Bowen, Mia;
Fla., for defendants.

MEMORANDUM OPINION AND ORD}
DENYING PLAINTIFF'S MOTIC
FOR A PRELIMINARY INJUN
TION

SPELLMAN, District Judge.

On April 20, 1981, Plaintiff filed & <
count complaint against the Defends:
Southern Bell Telephone and Telegra
Compeny (hereinafter “Southern Bell™)
the Eleventh Judicial Circuit Court in a:
for Dade County. On April 23, 1981, Sout
ern Bell petitioned this Court to remove t!
action from state court snd, on April ¢
1981, this Court granted said petition bas.
on the provisions of 28 US.C. § 1441
The cause is presently before the Court
Plintiff’s motion for a preliminary injun.
tion. ‘

Plaintiff operates, under various fic!
tious names, 2 number of “escort serviee:
in the South Florida ares. The complair
states, inter alia, that: '

for the 1981-82 yellow pages, [Souther

Bell] will not accept any advertisemen:

with compeny names which inciude

term which refers to the male or fems
gender including names with the tem

“lady”, “playfirl” (sic), “angel”, and “v.

nus”. In addition, the Defendant has ¢

other arbitrary and capricious prohib
tions for the Plaintiffs business, whic
include on some unknown basis & refus:
to advertise trade nemes with such phra:
es 23 “Dreams Unlimited”, “Star Times'
“Good Times”, “Sun Times", “Smashin
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Beauties”, “All American”, “Rent-A",

among others. Said policies apply only to

Plsintiff, or others in the same business.
Plaintiff has requested this Court to “issue
a preliminary injunction requiring Defend-
ant to treat Plaintif(’s request for adver-
tisement in &8 non-discriminatory and rea-
sonable manner forthwith, and to publish
Plaintif{’s requests for advertisement under
their lawful trade names, in their proper
ceategory of escort services, and in accord
with reasonable regulations as to content as
this Court may deem appropriate.”

The four prerequisites for granting a pre-
liminary injunction are as follows:

1. A substantial likelihood that Plain-
tiff will prevail on the merits;

2. A substantial likelihood that Plain-
tiff will suffer irreparable injury if the
injunction is not granted;

8. That the threstened injury
Plsintiff outweighs the threatened harm
the injunction may do to the Defendant;
and

4. That granting the preliminary in-
junction will not disserve the public inter-
est.

Canal Authority of the State of Florida v.
Callaway, 489 F24 567 (S5th Cir. 1904).
Upon review of the facts in this case, the
Court is of the opinion that the weight of
the aforementioned factors support denial
of Plaintiff’s motion.

Plaintiff seeks injunctive relief in Counts
I and II of the Complaint.! Count | slleges
thet the aforementioned acts of the De.
fendant constitute a violation of section
364.10 of the Florida Statutes. Section
364.10 provides:

§. Although Count V1 also requests an injunc-
tion, it really amounts to nothing more that a
prayer for relief based on the allegations previ-
ously set forth in the complaint. Counts I3, IV,
and V are claims for damages based on alleged
past and present breaches of contracts. both
express and implied in fact, and for tortious
interference with Plaintiff's business. These
counts are strictly actions at law and do not
contain prayers for equitable relief.

2. The Court notes that there is a question as to
whether Plaintiff's claim for declaratory relief

No telephone company shall make or give
any undue or unreasonable preference or
advantage to any person or locale, or
subject any person or locsle to any undue
or unreasonabie prejudice or disadvan-
tage in any respect whatsoever.

In attempting to determine whether
Plaintiff has a substantial likelihood of pre-
vailing on the merits of Count I, this Court
had to ascertain whether Plzintiff's com-
plaint stated a claim under section 364.10.2
Although this Court was unsble to find any
Florids cases that dealt with the specific
issue here raised, there are two cases that
shed light on this issue. The Florida Rail-
road and Public Utilities Commission opin-
ion in Re Southern Bell Telephone and Tele-
graph Co., 41 PUR3d 401 (1961) was issued
following a hearing on a proposal for new
exchange groupings and rates. The opinion
notes that the only people who showed for
the hearing were there to make protests
“directed primarily at the teiephone compa-
ny's yellow page directory advertising poli-
cies and practices. The commission disal-
lowed these protests on the basis of court
decisions hoiding that yellow page advertis-
ing is not a public utility function of the
telephone company, and, therefore, is not
subject to control and supervision by a com-
mission such as this.” The commission's
ruling is supported by a decision of the
Eleventh Judicial Circuit Court in and for
Dade County, Florida, wherein it was stat-
ed:
[T]he yellow pages appendix to defend-
ant’s directory is merely an advertising
media in the publication {in) which the
defendant does not perform an casential
public service subject o public regulation
or which is within the ambit of chapter

should be brought in the courts or before the
Public Service Commission. See Fla.Stat. 364..
01; Southemn Bell Telephcne and Telegraph Co.
v. Mobile America Corporstion, Inc., 281 So0.2d
192 (F1a.1974). The Court finds, however, that
it has the auvthority to rule on PlaintifTs metion
for a preliminary injunction and that it is un-
necessacy to rule at this time on whether the
request for declaratory refief would be more
proper in another forum. See generaily State
of Alabama v. United States, 304 F.2d 383, 590
(5th Cir. 1962).
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363, Florida Stats. Florids ex rel. Moa-
temarano v. Southern Beli Teleph. & Te-
leg. Co.,, (Fla.Cir.Ct. 1950) 87 PUR NS 87,
snd cases cited therein.
Forn v. Southern Bell Telephone and Tele-
graph Co., 43 PUR3d 239, 240 (1962).

The rationale for these decisions was
neatly summarized by Judge J. Skelly
Wright in The Classified Directory Sub-
scribers Ass'n v. Public Service Commission
of the District of Columbia, 383 F.24 510,
513 {D.C.Cir.1967) when he stated:

The Telephone Company certainly is in

a uniquely advantageous position as a

publisher of directory advertising. But

its monopoly in that capacity is not so
strong as the one it holds as the exclusive
provider of telephone services. Even if
" no one else has yet found it profitable to
pubiish 2 competitive directory, certainly
the availability of other advertising me-
dia does exert some competitive restrain-
ing influence on Telephone Compary
pricing. Thus the distinction which the

Commission drew between the classified

listing, 8s an integral part of telephone

service, and the directory advertising, as
primarily a matter of private contraet,
was not without some reasonable basis.

Based on the above<cited authorities, the

Court has concluded that Plaintiff does not

have & substantial likelihoed of prevailing
en the merits of Count [.

Count 1l alleges, based on Defendant's
status ss 3 puolic utility and the “grant of
monopoly and enfranchisement of the State
of Florids,” that the aforementioned scts of
Southern Bell constitute a violstion of 42
US.C. § 1983. It is the opinion of this
Court, however, thet Plaimtiff has not stat-
ed a claim under section 1983. A cursory
examination of Count [l shows that there
gre no allegations that Defendant’s actions
were made under color of any statute, ordi-
nance or regulation. In addition, it is the
view of the Court that even if such aliege-
tions were made that Count 11 would fail to

3. Although the Count recugnizes that many of
Plaintifl's prospective clients might want to
avail themselves of its services while “walking
through the Yellow Pages”, the affidavit in sup-
port of Defendant’s memorandum in opposition
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state a claim under section 1963 based o-
the Supreme Court's decisien in Jackson
Metropolitan Edison, 419 U.S. 348, 96 SCt
449, 42 L.Ed.2d 477 (1874). Thus, there is
no substantial likelihood that Plaintiff wil;
prevail on the merits of Count Il.

Plaintiff’s allegations of irreparable inju-
ry sppear to be similarly without merit. As
Judge Wright pointed out, there are numer.
ous means to sdvertise one’s business other
than in Southern Bell Telephone’s yellow
pages? Moreover, Defendant has repre.
sented to the Court that, although it will
not sccept advertisements for any escort
services, “Southern Bell has never refused
to list the escort services of plaintiff or
anyone else in its Yellow Pages It has
only refused to list certain trade names
which it deems suggestive or offensive. . ."
The Court is certain that Plaintiff will be
able to find some trade names that will be
acceptable to Defendant and does not feel
compelled to require Southern Bell to pro-
vide Plaintiff with guidelines before Plain.
tiff submits additional rames. Such a re.
quirement is particularly inappropriate here
because the names Defendant has refused
to list are not Plaintiff’s corporate name,
that the Secretary of State has approved as
being consistent with the public’s standards,
rather, they are merely fictitious names un-
der which Plaintiff has elected to do busi-
ness. This Court does not believe that
Plaintiff is entitied tc invent a name under
which it desires to do business and to com-
pel Defendant to acoept that name, no mat-
ter how offensive it may be, for a publica-
tion where Plaintiff’s advertisements are
run, not as & matter of right, but basedon e
contractual relationship that has not even
been establishad for the 1981-82 period.

In light of the foregoing, it is unneces-
sary to elaborate extensively on the remain-
ing prerequisites for granting a prefliminary’
injunction. Suffice it W zay that the injury
to plaintiff if the injunction is not granted

to the motion for & preliminary injuaction lists

2 number of trade directories covering the

Dade and Broward County areas that are like
wise available to Plaintif],
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is speculative at best ¢ and it does not ap-
pear to outweigh the harm the Defendant
wil incur if this Court requires them to
delay publication of the yellow pages while
Plaintiff comes up with acceptable trade
nanes or to publish the trade names as they
currently are. Such an injunction would. in
the Court's view, be a disservice to the
public interest. Accordingly, the Plaintiff's
motion for a preliminary injunction is DE-

'.

Charles MERIWETHER, Joseph Harrig,
and Victor Jackson, Plaintiffs,

v

Wilbur K. SHERWOOD, Individually and
as Sheriff of Orange County, New York,
Charles Conklin, Individually, and for-
merly as Under Sheriff of Orange Coun-
ty, New York, Kenneth Davis, Individu-
ally and as Captain in the Orange Coun-
ty Sheriff's Department, William P.
Powers, Individuslly, and as Under
Sheriff of the Orange County Shesiff's
Department, Robert Voshurgh, Individe-
ally and as Physician to the Orange
County Jail, Eduard Liebel, as Nurse to
the Orange County Jall, and the County
of Orange, New York, Defer-anta

No. 78 Civ. 6128,

United States District Court,
S. D. New York.

May 14, 1981.

In action brought by prisoners against
sheriff and various employees of sheriff's
department in which prisoners sought $340,-
000 in damages for injuries allegedly suf-
fered while they were pretrial detsinees but
were awarded total of only 86,500 by jury
on their negligence claim, plaintiffs and
defendants filed cross motions for attorney
fees. The District Court, Sofser, 4., held
that neither plaintiffs nor defendants were

4. Especially in light of Southern Bell's repre-
sentation that they will list trade names for

“prevailing parties” such as tc be entitled to
attorney fees.

So ordered.

L. Civil Rights &=13.17

Generally, a rule precluding attorney’s
fees when plaintiff has specifically lost on
the civil rights claim asserted is proper, but
exceptional circumstances may arise in
which a court should have discretion to
deem that 2 plaintiff has “prevailed” even
though the civil rights claim asserted was
decided adversely such as when the party
losing the civil rights claim establishes
ample justification for bringing the claim
and obtains from the jury a verdict on
other claims that substantially vindicate his
constitutional quest. 42 U.S.C.A. §§ 1933,
1988.

2. Civil Rights e=13.13(1)

In order for prisoners to have prevailed
on their claim under statute prohibiting the
deprivation of civil rights by state action,
they would have had to have proved that
sheriff and other employees of sheriff’s of-
fice were deliberately indifferent to their
serious medical needs. 42 US.C.A. § 1983.

3. Civil Rights +==13.17

Prisoners, who sought to recover $340,-
000 in damsges for injuries allegedly suf-
fered when they were pretrial detainees but
who were awarded total of only 5,500 by
jury on negligence claim &gainst county
sheriff, were not “prevailing parties” as
required to be entitled to sttorney fees. 42
USCA. § 1988
4. Civil Rights e=13.17

Even assuming an adequate evidentia-
ry besis existed to justify a finding that
prisoners, who sought to recover $340,000 in
damages for injuries allegedly suffered
while they were pretrial detainees but who
were awarded e total of only $6,500 by jury
on a negligence claim against county sher-
iff, were “prevailing parties,” prisoners,
who obtained a substantial victory of their
constitutional objectives in previous suit
which resulied in prison reform, could not
claim credit for such results in the instans

Plaintifl's businesses if they are not suggestive
or offensive. -
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VI. LEGAL CONSIDERATIONS

Many of the ideas, information and options which were gathered, discussed
and analyzed by the Project Team brought up questions as to whether or not the
current statutory scheme would allow the izmplemsntation of new forms and
aethods of network modernisation and incentive regulation. Additionally,
there was discussion as to what would be the best way =~- statutory change,
rulemaking or docketed case -- to dezl with. those legal constraints.

Within the concept of network modernization, there are several alterna-

tives available for implementation which need to be considered: (1) the

companies could voluntarily agree to ixplemsnt a network sodernization plan
that is sutually acceptadble to the 8taff, Public Counsel, company personnel,
customers and other Lnto:ootod pnruu. and lmevod by the Commission;
(2) the Comsmission could omz, on a eeapany by oe-puxy bnu, some specitic
network modernization plans or (3) the m-huoa coul.d mabu.h & generic
network modernization plan for implementation by a ﬂl.-alu.nq. Rach of these
alternatives has differant legal considerations and each will be addressed in
tura.

If a company were to voluntarily egree to scme network modernization plan

‘that is sutually acceptable to the 3taff, Public Ccunsel, company personnsl,

customers arnd other intersstad partlies, asrguably thera would be no statutory
problem. This is a comparadles situation to the ultimate settlement of the
Southwestern Bell 'rolophom. Company complaint caee, 7C~-39-14, et al., where
the ce-pmy volunteered to modernize under an incentive plan experiment and
share earnings via billing credita to its customers. Billing credits are
arguably not allowable under the statute if crdered by the Cosmmission; how-

ever, the company can do so voluntazily.




The Commiseion could sstablish a docket for each and every telscommunica-
tions company within the state of Nisscuri to iavestigate the status of their
portion of the overall telecommunications network within the etate of
Misscuri. Bven after going through that rather cumbersome process, there ie
still some concsrn that the Commission does not have clear authority to order
network modernization f£or the sake of modernisation. However, the Courts have
stated that “[t]he Commission does have power to ordsr a telephone company to
make reasonable improvesments in its facilities or to extend its lines ¢o as to
provida service or better service in an area which the company has undertaken
or professed to cerve.® (Esphasis added). State ex rel. Southwestern Bell
Telephone Company vs. Public Service Commission, 416 £.W.2d 109, 114 (Mo. banc
1967). This could be read to iancliude any type of mm:ui which would
gesult in “better service® for the consumers of the product.

Another poasibility is to peopose a genoric rulesaking whl.cl; would
establish so=e prmtozflm network aodernisation plan for all telecommunica-
tions companies whe aaie up the netwerk. This would then allow @ach company
who desired to do r0 the opportunity to commeat on the plan and to propose
alternatives. This also has the feature of eliaineting any unfairness or
slleged discrisination which could result fros cospany-by-company cases and
ordsrs by ths Gosmisaion. Whet this altsrrative could 40, however, is unduly
M“n some companlies who are currently furthar behind in sodeznisation than
the average telscomsunications cempany. Foz exazple, if you set a predeter-
mined goal of being 80 percent modernized by Decesber 31, 1994 based upon
epecific criteris, the company whe ic 20 percent modernited now will have a
greater burden %0 mest the goal than a company whe is presently 7% parcent

modernized.




In the event the Commission wers to order, by whatever method, a company
. to modernize its plece of the overall teleccemunicaticns network, ths Commis-
sion must provide some seans for the company tO recover the costs associated
with the purchase, installation and maintenance of the new facilities. With-
out providing for some recovery, there cculd possibly be a legal argussnt sade
regarding confiscation of telecommunications coapany proeparty. Eowever, the
£11ip side of this coin is the savings associated with the new equipment being
installed. Typically, the new facilities. require less maintenance and &re
mozre cost-effective. These savings nsed to be considered when providing for
recovery. ‘

The Project Team also discussed the nlto:mt;vc of establishking service
Quality standards which could effectively require the replacement of existing
plant with newer technologies. The Ccamission has the authority granted by
Section 386.2%0(6) RSMo Supp. (1990) to “... prescribe the conditions of
rendering public wutility eervics....® Additionally, the Comaiesion 1is
authorized to determine the just, reasonsbdle, adaquate, efficient and proper
regulation if it finds that the equipment or service of any telecommunicastions
company is inadequate, insufficient, ‘aproper or ineffective. Section 392.240
RSMO Supp. (1990). 2s discussed at Chapter IiI.B. of this Report, many of the
current Quality of secvice standarde which ere est aut in the curreat Code of
sState Regulations are outdated and indeed surpassad by scst telecvamunications
coapanies in the state. Moreover, =ost cowpaniee have sstablished internal
qQuality of service standards that are highsr than those found &t 4 CSR 240-32.
This option may also zeise the argusent of conficcation of telecommunicatioans
company property.

Ancther major concern in all of the discuassions of the Project Toam wae

whether or not an incentive regulation ccheme can be ordered by the Commission




under the current law. Certainly there is no specific statute which states
that price caps or profit sharing/sliding scale plans are allowable. On the
other hand, there is no specific prochibition against these types of plans.

After a close reading of Section 392.230 R3Mc Supp. (1990), Subsection 3,
it seeas that if there is to be price cap regulation or a profit sharing/slid-
ing scale plan in the telecommunications industry imn Missouri, it will be at
the sole discretion of the Commission. Subsection 3 of Section 392.230 RsMo
Supp. (1990) reads:

*wWhenever therec shall be filed with the commiseion by any
telecommunications company, other than a small telephone
company, any schedule stating & new individual or joint
rate, rental or charge, or any new individual or joimt
zegulation or practicas affecting any rate, reatal or
chazrge, the commission shall have, and it is heredby given,
authority, either upoa ccaplaint or upos its owa iaitis-
tive without complaint, at once, and if it e0 orders
without answeor or other formal plsading by the interested
telecommunications company or companies, but upon reason-
able notice, to enter upon a hearing concerning propriety
of such rate, rental, charge, ragulation or practice; and
pending such hearing and the dacision thereon the commis~
sion, upon filing with such schedule and delivering to the
telecommunications company affected thezedby a statement in
writing of ita raascns for suzh suspenaicn, may suepend
the oparatioa of such echedule and defar the use of such
rate, rental, charge, reygulation or practice, but not for
a longer period than one hundred and twenty days beyond
the time wvhen such raze, rental, charge, regulation or
practice would otherwise g into a2ffect; and after full
hearing, whether complated befora or &fter the rate,
rental, charge, regulation cz practics ¢goes inte effect,
the commission may make such order in reference to such
rate, rental, chargs, regulstion or practice as would be
proper in a procesding initieted sfter the rate, rental,
charge, regulation cor practics had become effective,
however, if any such hearing cannot bs concluded within
the period of suspension, ae above stated, the coamiesion
may, in its discretion, oxtend the time of suspensicn !oz
a further periocd not excseding six wmonths.®

The statute refers to "any schedule stating a new individual or joint
rate, rental Or charge, or any new individual or joint pegqulation or practice

affecting any rate” (emphasis added). Thus, any schedule having a now rate or




new regulation or practice affecting any rate is the key languags. It speci-
fies "any ... practice affecting any rate....® I therefore follows that
there can be subaitted o the Commiesica for approval, any practics that the
company 80 dedirss to use in saking ites rates. A tslecommunications company
can submit any practice. any rate, any schedule or any “msthod" for approval
by the Commissicn. Whathsr the Commission declides to gdopt that practice,
rate, schedule or sethod as submitted is entirzely up to the Commission. The
statute cClearly states that any regulation or practice zay be usad and gubd-
mitted to the Commission and the Cousmission alone will decids whether it 1ie
proper. The argument is, therefore, that inceative regulation schames are a
"practice® making or *affecting® a rate. Wedbster’s Third New Iatermational
Dictionary of the EBngliech Language Unabridged defines “practice,” whas used as
& noun, ae the “"performance or operastion of somathing® and as a synenym for
"sxecution®. Therzefore, incentive regulation plans couid be interpreted as
methods o©f °“practicing” ratemaking. That is, they are practices used in
ratemaking, and are practices "agfecting” ratemeking. In susmary, the Public
Service Commission shalli decids vwhether or not incentive requlaticn plens
should be used if preposed im a cchadule submitted by a telecommunicatioas
company.

This analysis continues when looking &t Section 392.230 RSKo
Supp. (1990), Subeection 5, affecting szmall telephone companies. The same key
wozds are eaployed im the statutory construction, and again, the sceas analysis
would mean that the Public Service Commission shall decide whether or not
price caps or a sliding scale/profit sharing plan could be used if proposed in
a schedule subnitted by a gmall telsccemunications company.

In both scenarios, 392.2330 RSMo Supp. (1990) Subgection 3 and

Subsection $, it seems quite clear that a telephone cempany could propose an




incentive regulaticn scheme and that it would be entirely in the discretion of
the Commission whether or not to ellow it to be used.

When considering price capa, it is also interesting to note that Sec-
tion 392.240 RSMo Supp. (1990), Zubsectiocn 1, speaks in terms of the "maximum*
rates that a telephone company can charge. Price cap regulation involves just
that -~ "maxisum" rates. What Subsection 1 of 392.240 does is allow the Com-
mission to establish a new “maximua® rate if a current rate is found to be
inadequate. As discussed in Chapter V, price cape involve setting “saximum"
rates that automatically change as inflatiea, productivity and other factors
change. It seems, therefecre, that 3%2.240 RSMe Supp. (1990) allows price éap
regulation and that price cap regulatica can be accommodated in the current
Missouri statutes.

Again, as was pointed cut in the discussion of price cap regulation, the
Commission should not be cverly concerned with how funds are oﬁont once a com-
pany earns thes. The génniooien‘o only c¢ouncern should be whether or not the
saxizum rate allowed is fair and vhether or not the guality of secvice is at
an allowable level or an improving lsvel.

An sdditional concern of those opposed to price cap regulation in the
state of Missouri is that companies allowed to use prggp cap regulation might
not improve their capital plant and equipment. They are comcernad that
perhaps the company will try to recsive the highest return possible and not be
concerned with customer service. Howevar, 292.250 R3Mo Supp. (1990) gives the
Commission authority to order improvements or changes to any telecommunica-
tions facility as long as those requeste are "reasonable.® 8o, if a regulated
utility is not utilising its funds te whatever exteat is necessary to saintain
its facilities, the Commission haz the authority to order the utility to bring

ites facilities t0 a "reasongbdle® level.




Part of price, cap regulaticn 2lsc involves the idea that separate
services cffered by a regulated entity will be put into different service
baskets. Under 392.361 RSMc Supp. (1990), the Public Service Commission of
the state of Missouri is already empowered to classify different services of
the telephone ccmpeany into three different groups. Thesd Qgroups ars “non-
competitive ssrvices”, “transitionally competitive services® and “competitive
services.” Under price cap regulaticn, the services most 1likely to be
regulated and given price cape would be the noacompetitive services and the
transitionally compatitive services. If the Commission has already taken the
tL-‘ to identify these different services under Section 392.361 RSMo
Supp. (1990), it seems quite likely that it would be a sisple process to set
price caps for each cone of the services as well. It would be a natural
extension of the ciassification process already ia place.

Finally, cne of the mein worries of opponents to price cap regulation is
that there would be the possibility for raspant cross-subsidization. However,
392.400 RSMo Supp. (1990) points cut clearly that the Cosmissicn will have the
power o investigats foo cross-subsidizatican and will have the power teo
enforce the law. Subsection 3 of Section 392.400 Supp. (1990) states that:

*It ehall be unjust, unreasonabls, and unlawful for a

noncompetitive or 2ransitiocnslly competitive teleccemuni-

cations company to coffer or provide a compstitive or

transiticnally competitive service balow the cost of such

sexrvics g6 determined by the commission if the commission

finds that cuch offering or provision of service coasti-

tutes conduct which is not consiastent with the promotion

of full and fair compstiticn.®
In other words, if a regulated fire le not charging ite cospstitive customers
enough and ie overchazging ite noncempetitive custosers, it will be breaking
the law.

Aside from the file and suspend nethod 26 outlined in 392.230 RSMo

Supp. (1990), the Missourl Public Service Commicsion also has the practice of
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the "complaint® method of ratemaking. This is outlined ia 386.3%0 RSMo. The
important language of this statute is: "any act or thing éon;‘or omitted to be
done by any corporation, person or public utility, including any sule, zegula=
tion or change ...° can be brought forth as a complaint in fromt of the Com=
mission. This is important for coasideratiocn of the legality of price caps.
This method would still be availabie to all parties even under a price cap

plan in the event a c&p was believed to be unreasonable.
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The Commission's Report and Order in Case No. TA-92-145, issued on June 10,
992, directed the Commission Staff o conduct an investigation of providers

of private line services within a local exchange. The Commission's Reper: an

Order s:ates, "...{Tlhe Commission i8 advised that some private line
certificate no;ce—s are previding, at least in part, private .ine services
which both originate and terminate within the same local exchange...."” The
Commission 2as expressed the concern that such activity may e bevond the
granted scope of authority. The Commission has therefore directed the Stafs
to investigate which companies are providing local exchange private line
services and what Staff cecommends regarding this mactter. Staff has been
direczed to file its report by July 31, 1992.

taff has conducted a broader investigation than perhaps contemplated by che
Commission's Report and Order. taff has ;“vcstxga:cd both the provisioniag
of private line services and switched services within a local exchange area.
Staff nas conductaed a survey cf all interexchange companies that oserate in
Migsouri rather than the limited list of companies identified on Attachment 3

in the Comnission's Report and Order. Staff's investigation has aliso included

a review of each company's certificate and tariff.

In conduc ing the survey, Staff respondad to questions and incuiries based on
Staff{’'s positions identified in this memorandum and directed the companies =2
compl ete the survey based on Staff's ;nterprctat;ons. taff has not had
adeguate time to verify that all companies have followed through wizh these
instructions. Therefore, Staff reports the results as submitted. Staff‘s
positions as stated in this memorandum are based on information known at this
time and are subject ¢o change as the issues are examined fur<her.

Staff has reviewed and analyzed the various types of certificates of service
authority that have seen granted 2o0r all of the exi s.ing inzerexchange
companies in Missouri. The majority of cocmpan.2s have teen granted a
certificate of service authority to provide intrastacte interexchange
telecommunications services. lowever, a few companies have been granted a
type cf certificate that might imply they have the authority o provide
telecommunications services within a local axchange area. These include the
following:

(1) St. Louis Fiber Communications, Inc., in Case No. TA-91-13, has been

granted a certificate of service authority to provide intrastate private

line telecommunicazions sezrvices.

(2) Ransas City Cable Partners d/b/a KC FiberNet, in Case No. TA~88-232, was

1
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granted a certificate of se-v;ce aucthority to previde intrastate private
Line high-~speed telecommunications sarvices.

(3) Cable & Wireless Communications, Inc. ian Case No. TA-37-31 was granted a
certificate of service authority =0 provide intrastate intercity toll
Te.ecOomMMuUnLCATions services.

(4) Americall Dial O Services, Inc. in Case No. TA-89-153 and MidAmer:can
Long Distance in Case No. TA-38-1:44 were granted certificates of service
authority to previde intrastase tsil :elecummua;:a:;ons services.

Staff recommends that the Commission clarily whether the scope of
interexchange carriers' cercificatas, as summarized in Atiachment I to this
memorandum, includes the authorizy Tt provide telecommunications sc:v‘ccs
within a local exchange area. taff recocmmends that this clarification be
made in the contex:t of a broader zroceeding as Ziscussed e ow.

A review of interexchange company tar.ffs in general indicates that existing
tariffs generally do not specify that the offersd private line services are
provided only ¢n an interexcharnge or al30 on a local exchange basis. In maay
cases, tariffs only spec;ty the type of private line services available
without any mention of the interexchange or local exchange availability of
services. Staff recocmmends that the broader proceeding also be used o
address whether the tariff approval process can be used =0 authorize services
not with:n the scope of a company's certificate.

‘fl N

£f has also attempted to determine how many companies actually provide
telecommunications services that originate and terminate within the same
exchange. On June 19, 1992 Staff sent a auzvcy -etter (copy attached marked
as Attachment II) to all certiliicated interexchange carriers. The su-voy
letter asked whether the company nas provided, s pzov---.q, and/or plans o
provide, any of she fcllowing types of telecommunications services, including
any incidental traffic, which trarsmite ianformation that criginates and
terminates within the same exchsange:

1) Private line services.

2) Two-way switched voice services.

3) Two-way switched data services.

4) Private telecommunications system services.
5) Other types cf se.vicas.

Companies thart stated that they provide any of the above telecommunications
services within a local: cx;nanqe were instructed to describe the service,
identify the Missouri tariff reference, and identify the percentage of ctotal
Missouri rcevenue derived from the local exchange traffi

Seventy~five companies were mailed the survey. The responses of twenty-two
companies indicate that they currently provide, plan to provide, or provide on
an incidental basis, services that originate and terminate wizhin the same
exchange. Thirty-six companies respended that they do not provide or plaa =o
provide any type Of service that criginates and terminates within the same
exchange. Staff did not receive a response from the remaining seventeen
companies.

Survey results are shown in Attachment I. The following list provides the
number of companies that provide a particular type of local exchange service
based on the survey results. Staff has contacted some but not all of these
companies individually to verify the accuracy ¢f the information.

Six companies: Privaze line services.

Thirteen companies: Two-way switched voice services.
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Three companies: Teg-way gwitshed Jata secviles.
One JImgany: PrLivat@® t@LaCSOMUNLIATLINS 3-3tan servises.
Four sompan.es: Ozher =ypes ¢ sarv.les.

ALl companies rasgending affirsmatzively that they fravide twe-way switshed
voice Or cdata .ocal exchange services :sent.iied that such traffic is naudlcd
sciely on an .ncidental Tasis. Tor example, these comzanies stated that tlhey
Tight compiete message =S.., 3T and sravel casci service tsaff.c thacz
TLGimAT2S aAnd tesmMinATes wilnil The same eéxshance. ilcwever, these companies
indicacted zhat cal.ezs Jo 2ot zave an aconomis Lncent.ve I3 ut:ilize heLs
Tessage TOll service Or Iravel zard servifes TS FLace lcca.l axchange calls;
cherefcre, companies esIinatze that such local exchange =caffis is minimal.

The comparnias responding that they proviie LIcal exchanze zrivate

zeleccmmunizatisns SYS .em S@rv.ces and "gIner Trves oI servicEs” jemera.ly
~dentiilad sucn seaTwv.oTes A2 Lncidental Lo natire. QOne ssmzany Tihat stated .o
offers private celecommunicaz.ons system sServices lacdicatecd tnat such trafflc

would be .nc.dental £ tnheis 300 servioce and alectronic mail sfferings

Another company repors ec shat Lt handled incidental local exchange zraffic Iz
service T2 inmate saysacnes.

In Staff's opinion, comTanies that hancle Lncifental swizsnad tralfis srat
iginates and terminact2s within the same 2xinange shculs net Te reguired T2
POSS@SS a4 _CCal axchange cerz.fizate or zariyi? inlass sme ssmsany spoc;f;- -y

L8 9ffer.ng such a3 serviie T2 tha jerneral pul.is. Tor axaasls, a pecson Tay

dial an 307 number TRAT teIminates witRin theLr excrhange. I zandling
switched services, L3I mav be difficulz, i < i:poss---c, fo# a company <9
sdentify and route SUCh ocal axchange tralifiz == asriar zutherized =2
Cazry sush trafflc. Presensly, Szafi 1s a0t awace ¥ Ssmzany that s
Jpenly atiIenpting o MAXKe: swiithed telacommuilifactions sarvites That
originate and tarminate WJilhin the sare aXClhance.

As previcusly nentioned, six sompanies responded that they 2izher want =0
Provide or are surrently grovidiing ’cca- ex::an;o srivaze lin
~elecommunicazions servicas. The magnitude of Local exch age sezvices
srovided by these companies has not aeen determined since dnly two companies

identified a percenctage of revenues gensrated Ty these servises.

The difficulcty of dezesmining the extent o wWnisSh Local exchange private Line
service is oifered Dy tese c-ompanies is tompounded by sonfusion and
disagreements concern:ng the definizion of local exchange srivate line
service. Stalf's position ig =haz coanecsting -uo cugtomer .ocations withina
the same exchange constitutes =he ::ov,s.on-"q sf local axchange drivate Li
service regardless of whether the connection is part 52 a larzer private line
network that inc'udes interexchange links. 3However, many ccmpanies disagree
with cthis -”:crproca ion. Thelir interpretation appears 2 ce tased on
similar srincipies =nhat guide the de:e:m-na:;on of whether a customer's
Srivate l.ne service should e -:c dered _nterstace versus Limtrastate. rToo
axample, .o determining interstac "e—s 8 .nTrastate -ursmsdizTion, a
sustomer's ent.re Private line ﬁebwors Tan De c.ass.iie< is .nterstate LI =x
chan 120% of cthe craffic is incerstate. Therelcre some companies argue that
sonneciLlng SwWoO POLATS wWitnin the same 2xChange Zctes noT sSonstitute tihe
provisioning of local exchange privacte line servicse Lf :ihe WO DOLNTS are Darcs
of a larger private line network.

Confusion and disagreement also arose over what constizutes a pr;vatc
Telecommunications systems. Sec:tion 3186.020(31) ISMo Susp. -%91 defines 2
Private stelecommunicacions system as "2 telecsmiunications system con::o--ed
Dy a person or corporation for the s50le and exclusive use of such gerson,
corporation or legal or corporace affiliate thereoi." Section 386.020(44)




excludes such private telecommunications systems from telecommunications
services subject =0 Commission ;urisdiction. Staf? conclides that any private
iine service provided by one compary to another entity falls withain the scope
of the Comm:ssion’'s jurisdiction. This scope specifically inciudes private
line servises that connect various iocationg of the same Iustomer. However,
this scope does not include situazions where a consumer owns the facilizies
used =0 provi.de oOnly Lts own private telecommunilations needs. One company
has previously argued that private line arrangements connecting locations of a
singie customer constituite a private telecommunications system and therefocre
do not fal. under the Commiss:cn's iurisdiction.

Confusion also surrounds whether connoc:ing a2 customer premise IO an
intc:cxchangc telecommunications company's poin: of presence . the same

exch argc constitutes local exchange private iine service. staff is
investigating whether a private ..ne service would De a .oca. exchange trivate
line serv;:c if the customer's premise is connected T 4an interexchange
company’'s point ¢f presence witninl the same exchange even .f calls are
transmitted o another exchange.

The arrangemen: of reselling private lLine services s ano:ther area cf
dxan:comont. Some companies argue that they are not actually providing a
telecommunications service when they resell to a customer a private line or
special access service that the companry optaing Zrom the local exchange
company. These companies state.that they do not own any of zhe facilities and
generai.y 3ust pass thzough the local exchange company's charges to the
customer. Therefore, these companies believe that such an arrangement dJdoes
not require a special ceztificate or tariff. In contrast to this position,
Staff believes that the company is offering a te_ecommunications service and
therefore should possass tha droper certificate and have aporeved tariffs to
offer the sezvice. In Staff's opinion, whether the company actually owns the
facilities used in the provisioning of a partisular sezvice :is Immaterial.
For example, mary cectificated companies do not own any facilities in the
provisioning of zheir interaxchange swiiched services bu: simply resell <he
services provided by other companies.

In Staff's opinion, further clarification is necessary :t9o determine what
constitutes local exchange private lLine service since n0t all companies are
willing %o accept Staff's interpretations as reflected in this memorandum.
Therefore, Staff recommends that the Commission develop a proceeding =hat
addresses :these issues. 7ha proceeding should allow all telecommunications
companios to comment on the prover determination of local exchange private
iine service and certification and tariffing requirements.

In summary, Staff's investigation reveals that several companies currently
possess a certificate of service authority that might imply that they have the
authority to provide teslecommunications services within a local cxchanqo area.
Existing tariffs generally do not specify whether a par--:ula: service is only
offered on an interexchange basis or on a local exchange asis as well. Based
on the results 2f Staff's survey a numdber 9f companies currceantly offer or plan
to offer local exchange privatg iine service. In addizion, a significant
number of companries nandle incidental switched traffic tha: originates and
terminates within the same exchange. 3ased on guestions aﬁd inquiries
genezated from Staff's survey, it became apparent that Staff and some
companies have several areas of disagreement cocncerning t=hese issues.

Staff recommends that the Commission establish a proceeding %o address at
least the following issues:

(1) whether private line service to connect tTwo points within the same
exchange is local exchange private line service if the private line network
provided by a compary to a customer also connects to points in different
exchanges;




(2) whether service is local exchange private line service if &
particular customer is connecied by a private line/specilal &ccess circuit o
an interexchange te.ecoOmmMUNiICAaL.oOns company's point of presence .a the same

exchange.

(3) whether zha Commission has iurisdiction over a privato line system
what a company prevides toO a Customer to connect only that customer's
locations.

{4) whether reselling a service provided from a local exchange company
requires the reseller =0 pOssass a cert.ficate and tariff.

($) whether and how the scope of existing certificates which do not
exglicitly include or exclude local exchance services should be clarified; and

eval process can be used To authorics

a T
he scope of a company's cerzilicate.

(8) wrhether zhe
services not explicit

zariff agp

iy within ¢
Staff further recommends that in such a proceeding the Commission aliso adcdress
the issues raised by Southwestern 3ell and Unized Telepiicne regarding the

definitions of switched and private line services.
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Richard Brownlee, III
Richard Weinstein
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CORTIVICATHS AND LOCAL EXCHANGHE SERVICES

OF INTHREXCHANGE CARRIIRS
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3 Toro- way switched data 4 Private wlecenn. systcms  § Other
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interezchange Cosnprany

Case Nusnber

Applicd fin

R & O Gmnied

Local
Exchange Scrvices®

Aaeritel Loag Dist Inc.

Ascom Autclea Conn. 1.

ALC Lang thgt
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AlT&T
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4 Povite tedeconn. systems S Other

No Reply

Ne o

Nus Reply

Yes. 23
No, 14 &S

Yes, 2

N, 6, 83

Yes, 2
N §, VS

Yes, 8, IXC
Neo, 14

Yes, 2
Ne 1) S

Yes, 2
No, 1,V S

None
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June 19, 1992

TO: ALL CERTIFICATED INTEREXCHANGE COMPANIES

The Telecommunications Department of the Missouri Public Service Commission is
conducting a survey of all certificatsd interexchange companies in Missouri to
deternine the extent tc which companies are providing telecommunications
services within exchangefi4 This survey is in response to Commission direction
in Case No. TA-32-14S.

Please complete the attached form and return it to Charles Brown no later than
June 29, 1992. 1If you nead additional time to provide some of the requested
information, retuzn the form by the deadline with the information cuzrently
available and indicate when the remainder of the information will ba provided.
If you have any questions, pleass call John Van Eschen at (314) 751-5525 or
Charles Brown at (314) 751-2816.

Sincerely,

M\; T becuot

Charlotte F. TerKeurst
Manager
Telecommunications Department




. RETURN THIS FORM TO THE FOLLOWING ADDRESS NO LATER THAN JUNE 29, 1992:

Charles Brown

Missouri Public Service Commission
Telecommunications Department

P.O. Box 360

Jefferson City, MO 65102

Company Name:

Person Responding:

Title:

Telephone Number:.

Indicate whether this company has provided, is providing, and/or plans to
provide the following types of telecommunications services in Missouri to any
customers in a manner in which any of the transaission of information both
originates and terminates within the same exchange, as defined in the local
exchange telecommunica¥ttds company’s tariff. This includes any incidental

. local exchange traffic which may occur. .
Yes gg

Private line voice and/or data

Two-way switched voice

Two-way switched data

Telecommunications via & private tileconmgni;ations system

Other

If the answer is Yes to any of the above, provide the following information
for each service, as an attachment to this form:

Description of the service(s).

Missouri tariff reference for the service(s), if applicable.

If the service(s) are provided now or have been provided in the past,
the percentage of total Miesouri revenue derived from local exchange
traffic for each year provided. Indicate whether this information {s

. proprietary.






