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I. lii'DODOC'l'%0. 

In a proceeding which it initiated with a complaint seeking a 

reduction in SWB's revenues of $150M, the Staff begins its Brief by 

stating that this case has been "litigated to the hilt" and wonders 

"why?" staff Brief,p.7 Staff's Brief then goes on to imply that 

the Commission should decide the issues in this case in such a way 

as to "encourage parties • • • primarily the companies" to settle 

issues and not bring them to the Commission for decision. This 

argument echoes a theme in Staff's opening statement in which 

Staff's counsel wondered who was responsible for SWB's "lousy 

settlement offers." T. 44 Staff's ongoing references to settlement 

discussions seem to violate the spirit if not the letter of 4 CSR 

240-2.090(7). Comments about settlement discussions on the record 

do not encourage parties to seriously discuss settlement. 

Staff brought this proceeding and raised the "sheer number of 

revenue requirement issu~s that have been put to you for decision.• 

T.43 The Complaint initially alleged overearnings of $150M. When 

Staff filed its testimony on February 1, 1993, its number ranged 

froa $176.9M to $190.7M. By the time the hearings were underway, 

Staff's number was back to $150M. Ex.244 In its opening statement 

Staff said it did not actually expect the Commission to order a 

$150M revenue reduction, but warned that if the Commission does not 

order a revenue reduction of $95M "something is really wrong." 

T.41 Staff's Brief now claims that SWB is overearning by $135M. 

1The defined phrases, terms, and acronyms used herein are as 
defined in SWB's Brief filed September 10, 1993. 

- 1 -



~~~ ~~~~:~ijl~',, Z:f<'~'t?f,~:')"i'-'' 

~i~·,·, • 
staff Brief,p.l81 The constant changes in Staff's case .. de even 

reconciliation difficult, let alone settlement of issues. T.16-

17,183-84,467-68,1040,1752-54,2355-56;Ex.7,p.2,4 

staff suggests that the Commission should exercise its 

decision-making authority in this case to penalize and punish SWB 

in order to send a message to the Company and other utilities that 

dire consequences will flow from challenges to staff's audit 

results or issue selection. SWB is not the only party with such a 

perception. GTE is worried that FAS 106 will be rejected by the 

Commission because of its displeasure with SWB for seeking 

legislative changes. GTE goes so far as to suggest that if the 

Commission wants to punish SWB, it should do so on some other 

issue. GTE Brief,p.2 Is this the message the Commission wants to 

send? Are utilities in this state to understand that if they dare 

disagree with Staff or exercise their right to seek legislative 

change they risk sanctions from the Commission? 

II. 

1. ~·~~ YBAR ISSUB81 BRRORI AKD IIOLATBD ADJU8~8 

Staff argues that there is •no dollar value associated" with 

test year as a single issue in the reconciliation. Staff Brief,p.9 

While this is true, test year does have a significant dollar 

impact. Otherwise, why would Staff spend five pages arguing about 

the issue? The Company summarized the amount in its Brief as $9M. 

SWB Brief,p.6 The dollars in the reconciliation are not 

indistinguishable, as the Staff implies, but are set out separate 

and apart and clearly labeled "Test Period." Ex.244 The test year 

issues and the dollars associated with these issues are not the 



• 
result of "SWB's attempt to move the test year from December 31, 

1991 to September 30, 1992," but are included to identify the 

dollar impact of Staff's failure to maintain the rate 

basetrevenuefexpense relationship consistent with the test period 

set out by the Commission in its order. Order A4optinq ProcedurAl 

Sche4ule And Granting and Denying Interventions, March 9, 1993 

Based on that Order, SWB filed a full reconciliation of all 

the issues in the case using 1991 data. The Order further stated 

that updates "may be made to the test year for items where 

significant changes have occurred." 14. ,p.3 SWB updated the test 

period for all the significant changes that occurred through 

September 1992, whereas Staff adjusted its case through that period 

for only certain items, excluding over $9M in significant changes 

that had occurred as follows: 

$4.293M - Nonwage Expense, Including RTU Fees, Affiliate 
Transactions, and Other Expense. These transactions 
include the most current cost of supplies and services 
necessary to maintain the test period rate base and 
generate the test period. revenues. Ex.43,p.55-63 

$1.518M - Access and Billing and Collection Expense. 
These expenses are directly related to the toll revenue 
annualized to the September 1992 level by Staff. 
Ex.7,p.93-94 

$1.372M - Income Tax, Pre-1981 Cost of Removal and 
Salvage. Cost of Removal/Salvage is the one and only 
component in staff's entire income tax calculation not at 
the September 1992 level. Ex.37,p.77-92 

$1.274M - Deregulated Services. This adjustment removes 
the revenues and expenses for deregulated services. 
Ex.7,p.56-60 

$.639M - Salaries and Wages, TEAM and Other. Staff 
adjusted all salaries and wages to the September 1992 
level except these two small components. Ex.43,p.3-22 

SWB Brief,p.6 

- 3 -
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Staff also attacks SWB's inclusion of "isolated adjustments" 

which are known and measurable and occur after September 30, 1992. 

Staff Brief,p.13 Yet, the test year Order, which was almost fully 

included in staff's Brief, clearly supported the inclusion of these 

pro forma adjustments. 2 

Isolated adjustments can be proposed for items beyond the 
updated period. These are items which a party contends 
are known and measurable and for which the adjusted 
numbers should be used to calculate the company's revenue 
requirement. 

Order,p.3-4 

Staff aggregated all the isolated adjustments and recommends 

these issues be disallowed by the Commission based on the 

unsupported contention that each of the isolated adjustments under 

disagreement is positive and that SWB has failed to include any 

offsetting expense decreases. Staff Brief,p.13 

This is not true; SWB's case in fact included adjustments 

which decreased the revenue requirement. Examples include the 

removal of Step-by-Ste~ and crossbar depreciation expense, 

eliminated 12/31/92 (Ex.7,Sch.6-l); CUstomer Premises Wiring 

amortization, eliminated 12/31/92 (!g.); exclusion of Step-by-step 

and crossbar amortization of reserve deficiency, completed 12/31/92 

(Ex.24,p.25); and the inclusion of the full expense savings 

associated with the EP retirement plan. Ex.43,p.78 Some issues 

were settled prior to the hearings which included adjustments 

Zrbe Order is consistent with previous Commission decisions 
finding that post test year increases are appropriate when "the 
increase is an expense that the Company will actually be 
experiencing at the time the rates established herein go into 
effect.• In re; st. Louis County WAter comg1ny, 29 Mo.P.s.c. 
(N.S.) 425,435 (1988) 

- 4 -
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decreasing expense. Staff's only argument for disallowing isolated 

adjustments is not persuasive or even accurate, since SWB included 

adjustments which increased as well as decreased its revenue 

requirement. 

By reference to the recent st. Joseph case, Staff implies that 

SWB disregarded the Commission test year Order. Staff Brief,p.9 

This also is not true; the Company fully complied with the 

Commission Order. The Company was instrumental in the preparation 

of a reconciliation (Ex.244), making it possible to try the case on 

an issue-by-issue basis and in no way prolonged the hearing. In 

fact, the hearings were actually concluded ahead of schedule. 

SWB has followed the March 9, 1993, Order regarding test year 

which expressly provided for updates to the test period and the 

inclusion of isolated adjustments for subsequent events. SWB has 

proven that the adjustments included in its case are known and 

measurable as required by that Order, and are necessary to maintain 

the revenue/expense/r~te base relationship. Therefore, these 

adjustments are appropriate for inclusion in the test year. 

2. SJDIATB BILL 380, S'!A'!B '!1\X IIICRBASB 

Staff opposes the increased property tax portion of Senate 

Bill 380 (SB 380) because it will occur after the end of the 

September 1992 updated test period. Staff Brief,p.14 Staff 

further faults SWB for assuming that all school boards will 

increase tax levies to account for this change in state funding for 

school budgets.' Staff Brief,p.14 SWB witness Toti logically and 

3Staff then contradicts itself by admitting that many school 
budgets will increase with the passage of SB 380. staff 

(continued ••• ) 
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reasonably calculated the new tax chanqe; the chanqe is known and 

measurable with reasonable accuracy. Ex.S,p.3,11-12 

Staff then goes on to support its opposition with factual 

points that are not in the record. staff states that some school 

districts will increase their levy by 11 200t."4 Staff Brief,p.15 

The transcript cite in staff's Brief (T.211-12) doesn't reflect any 

math of that caliber. Staff then states that the levies for the 

"massive and valuable" Callaway plant (a Kingdom Telephone Company 

exchange) would nearly double. 5 This might be a lOOt increase, but 

whether it is an unreasonable assumption is not borne out by the 

Staff's citation to the record. T.213 

SWB's assumption is not "patently flawed;" what is flawed is 

Staff's refusal to recognize this change and its attempt to 

commingle SB 380 with its attack on "accrual accounting.• Staff 

Brief,p.6 The SB 380 adjustment is a "known and measurable" change 

unrelated to either "cash" or "accrual" accounting. 

3 ( ••• continued) 
Brief,p.183 This change will be significant -- what Staff is 
suggesting, ~' no recognition at all, is clearly the 
unreasonable choice. 

~at Staff has done is cite its own counsel's questions as 
statements of fact. In Case No. TC-89-14, the commission stated 
that "facts are only adduced from a witness. An attorney's 
questions do not establish facts" and "should not be cited as 
facts in parties' briefs." Jta(f o( tbe Mo. P.s.c. X· SWIT, 104 
PUR 4th 381,431-32 {1989) 

~en so, the impact on SWB's cost of service is very 
insignificant. T.214 

- 6 -
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3. D'IB OJ' lUI'IURII 

A. COS'! OJ' BQUI'IY 

The commission's Order in case No. T0-90-1 approved a return 

on equity (ROE) ranqe for SWB of 12.61' to 17.25,. If earninqs 

fell below 12.61,, the company received no automatic rate relief 

but could file for rate increases with the Commission. 6 The 

Company was authorized to retain all earninqs up to 14.1' ROE, but 

had to aqree to automatically share earninqs between 14. 1' and 

17.25,, and to automatically return all earninqs above 17.25' to 

customers. The Company also aq~eed to $82M in rate reductions, 

$180M in specific network improvements, and to freeze prices on a 

significant portion of its services for a three (extended to four) 

year period of time. 

The Commission has a qood deal of discretion in settinq a 

range of return in this case. 7 In this proceedinq, testimony 

reqarding SWB's required minimum return on equity includes an 

estimate as low as 10' a~d as hiqh as 14.98,. 1 Ex.18,p.66 SWB has 

6.Humerous parties refer to the 12.61' as SWB's last 
authorized ROE. In Case No. TC-89-14 the Commission found that 
SWB's required ROE was 12.61,. That decision was appealed. In 
its aubsequent Order in Case No. T0-90-1, there is no desiqnation 
of 12.61' as SWB's ROE. Rather, 12.61 was the floor below which 
SWB could file for rate relief, and SWB was permitted to retain 
all earninqs up to 14.1' ROE before sharing. T.1278-79 

7In its Brief, SWB pointed out that in a recent order 
involvinq Orchard Farm in Case No. TR-93-153, the Commission had 
approved a chanqe in rates without settinq any return at all. 
SWB Brief,p.12n.6 on September 10, 1993, the Commission issued 
an order in Case No. TR-93-268 involvinq Citizens Telephone 
Company in which it aqain approved a chanqe in rates without 
establishinq a return. 

•staff incorrectly states at paqe 4 of its Brief that SWB 
presented no evidence of an ROE as hiqh as 14.1,. In fact, staff 
later cites such evidence at paqe 16 of its Brief. 

- 7 -
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proposed that, if the Commission will agree not to include Yellow 

Pages' earnings in calculating SWB's earnings during an extension 

of the incentive plan, the initial sharing point be lowered to 

10. 7t ROE, a figure within staff's recommended rate of return 

range.' 

The Commission is not required to set a fair return for SWB in 

this case on the basis of a minimum cost of capital. Ex.18,p.13, 

26-28,243,286-88,299-302 The Commissiofi !!~.:a set a fair range of 

return within which it will permit the Company to earn, in order to 

accomplish specific goals, provide incentives, or to reward 

management efficiencies, just as it did in approving the current 

plan. In recognition of accomplishments under the current plan 

(aaA SWB's Brief,p.177-81) and SWB's commitments to additional rate 

reductions, discretionary network upgrades and ongoing price 

freezes, the Commission has the discretion to set a broad return 

range. Another factor the Commission can consider in setting such 

a range is SWB's offer to share earnings automatically with 

customers at various points within that range. Since price 

freezes, discretionary network investment, and sharing of revenues 

resulting from approved rates could not be accomplished in the 

absence of such commitments by SWB, these factors should be taken 

'staff witness Moore testified that in establishing a return 
requirement for a utility he does not adjust the return up or 
down as a result of Staff recommended expense or revenue 
adjustments. T.321 Yellow Pages imputation is an accounting 
adjustment to SWB's revenues and expenses. T.323 

- 8 -



• • 
into account by the commission in setting a return range in this 

case. 10 

SWB has proposed that sharing begin at 10.7t ROE. SWB would 

return to customers 60t of all earnings between 10.7t and 11.1t and 

would share 50/50 between 11.1t and 17.25t. 11 Ex.18,p.4 The 

effective cap on the earnings which SWB could actually achieve 

under the extended plan would be approximately 14t ROE (Ex. 69, 

p.41,47) because earnings above 10.7t would be shared. 12 

B. I C. COST OJ' DBBT ARD CAPITAL STRUCTURB 

Staff takes the position that use of SBC's cost of debt and 

capital structure, rather than that of SWB, is appropriate because 

it is consistent with the Commission's decision in case No. TC-89-

14. staff Brief,p.27 Staff states tt.at SBC's capital structure is 

an appropriate proxy for SWB because S5C's consolidated asset base 

is dominated by the assets of SWB. If the Commission adopts 

Staff's proposal on capital structure and debt, it should then 

1~n the absence of SWB's agreement, sharing would constitute 
unlawful retroactive ratemaking. Likewise, the commission has no 
authority to order SWB to make discretionary investments or 
freeze rates outside the context of an agreement with the 
company. 

11The 17.25t CAP would be calculated on the basis of SWB's 
actual capital structure, as is the case under the current plan. 
Yellow Pages' earnings were excluded from the calculation of the 
CAP under the current plan. Ex.48,p.14 

12In the third year of the current plan, SWB's achieved ROE, 
even with commission adjustments (including Yellow Pages' 
earnings at 1985 adjusted levels) was only 12.9t (or only 9.5t 
without Yellow Pages' revenues). In its Brief Staff notes that 
SBC's achieved return declined from 13.06% ROE in 1989 to 12.14t 
ROE in 1991, but states that the 12.14% was above the industry 
average (10.9t ROE). However, staff witness Moore conceded that 
in 1987, 1988, 1989, 1990 and 1992, SBC's achieved ROE was below 
the industry average. T.289-90 

- 9 -
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reject Dr. Johnson's proposed adjustment to SBC's return 

requirement. 

In Case No. TC-89-14 the Commission used SBC's capital 

structure and debt as a proxy for SWB, but did so because it also 

used SBC's required ROE as a proxy and rejected Staff's proposed 

adjustment to that return to arrive at a return for SWB. 

Alternatively, if Dr. Johnson's adjustment is adopted, the 

Commission should reject Staff's proposal to substitute SBC's cost 

of debt and capital structure for SWB, and consistently use SWB's 

actual cost of debt and capital structure. 

D. CONCLUSION 

Dr. Avera's risk premium analyses did not focus on SBC as did 

Staff's DCF analysis. Dr. Avera developed his range of 11.91t to 

14. 98t ROE by determining risk premiums for SWB itself. The 

evidence thus supports use of SWB's actual cost of debt and capital 

structure and an initial sharing point of 14.1t ROE or 10.7t ROE 

(excluding Yellow Pagee' earnings) under an extended incentive 

plan. If the Commission decides not to continue with incentive 

regulation, Dr. Avera testified that SWB's return requirement under 

a properly conducted DCF would range from 12.77t to 13.77t ROE, and 

would average 13.04' ROE under his various risk premium analyses. 

Ex.18,p.6,36,66-67 While there are lower return recommendations in 

the record, the Commission should set a return range on the basis 

of the goals it wishes to accomplish. The higher the allowed 

return is set, the greater the incentive and ability for 

discretionary investment in this State. 

- 10 -
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4. DBPRBCIATIOB 

Staff introduces the depreciation section of its Brief with a 

discussion of Case No. TR-90-98 wherein SWB's depreciation rates 

were last considered. By Staff's account, SWB did somethinq 

improper by seeking new depreciation rates in a public docket -- an 

act specifically authorized by statute. This criticism echoes the 

introduction to staff's Brief which suggests that SWB should be 

penalized for contesting, rather than settling issues raised in 

Staff's Complaint. Neither criticism is appropriate. The Company 

did not attempt to deceive the Commission by publicly coming before 

it to seek approval of the new (lower) depreciation rates insisted 

upon by Staff at the 1989 Three-Way meetings. The hearing in case 

No. TR-90-98 occurred after Case No. TC-89-14 and after the 

incentive requlation plan was approved. The new depreciation rates 

would have reduced expenses and thus increased earnings and 

sharing. The Commission rejected the new rates stating reduced 

expenses through efficie~cy gains were a better measure of the 

effectiveness of the plan. R&O,p.7 

The more significant aspect of the order in that case, ignored 

by staff, is the Commission's long term view of SWB's depreciation 

rates: 

In addition, under current conditions technological 
advances and modernization of Southwestern Bell's network 
indicate that depreciation rates should increase or 
remain constant not decrease. The Commission cannot 
approve of rates which are contrary to these conditions. 

R&O,p~7 These conditions are even more prominent today, yet staff 

proposes rates which would reduce the pace of recovering 

investments consumed by accelerated network modernization in db:ect 

- 11 -
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conflict with the signal sent to the parties to the prior 

depreciation case. 

Staff then criticizes the effort that brought about the 

network modernization element of the incentive plan, claiming that, 

but for the Commission, such changes would not have occurred. 

Staff Brief,p.31 The company cannot disagree with that statement, 

but does not see the genesis of network modernization in the same 

negative light that Staff apparently does. SWB was able to bring 

the advantages of more than 100 new digital switches to its 

customers in just two years only because the Commission provided an 

environment conducive to such a massive undertaking. The relevance 

of network modernization to the depreciation issue is the fact that 

so long as customers are to receive the advantages of services 

available exclusively through network upgrades, capital recovery 

must keep up. SWB's proposed rates will allow appropriate capital 

recovery. Staff's rates, which are lower than the existing rates 

and based upon agre~ments from the 1986 Three-Way meeting, will 

not. 

Staff then charges that SWB's proposed rates are based 

exclusively on unknown future events.u They are not. Even Staff 

witness Richey admits that known future events should be factored 

into the rate setting process. T.427-28 The proposed rates in the 

Ustaff criticizes SWB for not making Staff aware of 
information about future events. All information relied upon by 
the Company in this case, with the exception of recent retirement 
data, was contained in the depreciation study provided to Staff 
at the 1992 Three-Way. The information regarding the most recent 
retirements was contained in Mr. Ghanem's Rebuttal testimony. 
Ex.26,p.5,22 Staff did not address that information, or any 
other aspect of Mr. Ghanem's testimony, in its Surrebuttal 
testimony. 
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two Digital Accounts are derived from SWB's study, which relied 

upon both historical and projected retirements {including those 

scheduled pursuant to the current network modernization schedule). 

Retirements in 1992 turned out to be higher than the figures 

underlying the study. Accordingly, SWB's proposed rates are well 

supported by the most recent data. Ex.27,p.5,22 

Finally, Staff makes the argument that SWB' s amortization 

proposal, which restores parity to interstate and intrastate rates, 

is merely an attempt to usurp Commission authority. Staff 

Brief,p.31 The Commission need not disagree with the FCC just 

because it has the power to do so. Instead, it seems logical that 

disagreements would be reserved for situations when the FCC's 

policies simply do not work for Missouri. The depreciation rates 

in this case are not such a situation. This Commission can set 

whatever depreciation rates it believes will best match capital 

recovery to the consumption of assets. SWB's rates are better able 

to provide a match beca\,se they are based upon the most current 

information, rather than selective history used to develop 1986 

parameters. The Company's proposed rates, coupled with the 

amortization, also recognize the reality that property used in the 

two jurisdictions really has only one life. Ex.24,p.21-22;T.417 

SWB, like the Commission's Project Team, believes parity makes 

sense and is a worthwhile goal. Ex.24,p.l2 

5. COKPBHSABLB PROPBRTY DBPRBCZATIOB RBSBRVB 

Staff faults SWB for the disagreement on depreciation reserve 

and deferred taxes -- "because SWB doesn't identify the reserve and 

deferred taxes" for compensable property, although it has the 

- 13 -



• • 
ability to do so. Staff Brief,p.38-39 As a matter of "fairness," 

Staff then claims it had to develop a new "specific asset" method 

because two pieces of property -- OBC & the new St. Louis Data 

center (the Data Center) -- are relatively new and a new approach 

was needed. 14 Staff Brief,p.39-40 

SWB aqrees OBC and the Data Center are relatively new -­

beyond that, most of staff's arquments are wronq and misleadinq. 

First, SWB's annual compensable property study (Staff Brief,p.38) 

does identify reserves and deferred taxes, in addition to other 

rate base and expense components. The results of the prescribed 

method from case No. TC-89-14 have been reviewed and accepted by 

the Commission in each of the three annual monitorinq reports 

produced under Case No. T0-90-1. Ex.93,Sch.1-78,1-79 

second, all of SWB's accounts are maintained usinq the 

commission's qroup accountinq and depreciation techniques which 

impact both the depreciation rates and reserve levels in the 

compensable property study. Ex.25,p.2-6,Sch.1,Sch.2 Staff's 

changes ignore this basic group accounting foundation.u 

1~e annual SWB compensable property study represents only a 
fraction of the total plant invested in Missouri. T.595-96 
Because compensable property is made up of a siqnificant quantity 
of different items, the study has to incorporate the use of 
averaqes. Ex.24,p.33,37-40 So lonq as averaqes are consistently 
applied, it does not diminish the accuracy of the study - but 
allows the study to be completed in a timely and consistent 
manner. Staff's new modified method iqnores these averaqes. 
Then, Staff's selective specific asset identification method 
further compounds the other errors in staff's method • 
.ld,.;Ex.25,p.3-6 

15staff's method also does not comply with Internal Revenue 
Code Section 167 - normalization provisions - which makes SWB 
ineliqible for accelerated tax depreciation. a.. SWB Brief,p.42 
staff does not contest these points. 
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Third, Staff's •massive nax investment" contention overlooks 

that OBC has been in service for 10 years (Ex.40,p.9;T.624), 

proving the reserves are substantial, not the artificially low 

level staff's modified method produces. 16 

Fourth, Staff states "fairness" dictates that it apply the 

Missouri FR16 (Intrastate) report reserve percentages to ~ 

primary asset account (except OBC and the Data Center) because this 

percentage represents the depreciation reserve ~ by Missouri 

customers. Staff Brief,p.39-40 staff's Brief overlooks its own 

testimony that it did not use only this Missouri FR16, it also used 

Kansas and Oklahoma's FR16 (Total) and Texas'. MR16 (Total) 

reports. 17 T. 604-06 Staff then claims that OBC and the Data 

Center should be treated differently because "it is not appropriate 

to apply the FR16 reserve percentage for OBC or the Data Center." 

Staff Brief,p.39 Staff tries to explain this inconsistency with a 

casual reference to its "I know its wrong, but it's the only fair 

result" argument. Staff P~ief,p.42-43 Staff's method is not only 

wrollCJ, it is not a fair result as illustrated by a conspicuous 

absence of any evidence cited for this different treatment. 

Hstaff cites to the Callaway and Wolf Creek cases, implying 
some similarity with OBC & the Data Center in the relative impact 
on total investment. The Callaway and Wolf creek plants were 
approximately $3 Billion each -- a substantial part of total 
investment. Re: Union Electric, 66 PUR 4th, 209 (Mo.P.s.c. 
1985) and Be: Kansas city Power ond Light, 76 PUR 4th, 49 
(Mo.P.s.c. 1986) OBC and the Data Center combined represent a 
fraction of total SWB investment -- less than at or about $350 
million. T.596;Ex.41 

"These are obviously not reserves paid by Missouri 
customers. 
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Fifth, Staff asserts that the Data Center's "computers were 

new" and thus had very little reserve. Again, Staff overlooks ita 

own testimony. T. 630-31 Staff witness Doerr first stated that nsma 

of the computer equipment was transferred from 14 South Fourth 

Street. T.618;Staff Brief,p.40 Next he confirms that no computer 

equipment has been retired. 11 Staff Brief,p.41 Finally, Staff 

conceded these computers were transferred from 14 South Fourth 

Street (T.631), thus they have the historical depreciation 

reserves. T.618-19,645 

Finally, staff admits that its new simplified method is laden 

with errors but it is "convinced that these errors are irrelevant." 

Staff excuses its errors because "SWBT showed little interest in 

resolving this issue." Staff Brief,p.42-43 In reality, SWB showed 

significant interest in correcting Staff's method. Indeed, Staff's 

method contains a significant number of errors that have been 

documented and subsequently recognized (albeit in part) in Staff's 

Surrebuttal testimony ~nd during cross-examination. Ex.24,p.54-55; 

Ex.39,p.1-2;Ex.4,p.14;Ex.25,p.6-9 There are still more errors as 

the cross-examination confirmed. T.602,603,605,608,610,614,618, 

619,623-25 The Commission should continue with the current method 

because it is the only accurate and fair proposal before it. 

I. 8'1' • LOUIS DA'l'l\ CBftBR 

The issue concerns the correct operating and maintenance (O&M) 

expenses to include in cost of service. Staff admits that, while 

it accounted for the new investment of the Data center, it did not 

1~he obyious reason for "no retirement" is that the 
equipment (along with the reserves) was transferred to the Data 
Center and is still in service. 
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recognize any of the associated O&M expenses. T. 626-27; staff 

Brief,p.43 staff's Brief now argues two reasons for its omission: 

(1) that staff's result is "close enough" because it allowed for 

the O&M at the 14 South 4th Street Facility (which is no longer in 

service), and (2) the Missouri O&M expense has actually decreased 

$3M, not increased $7M as SWB claims •19 Both arguments are wrong 

because Staff incorrectly states this issue is "closely related to" 

the compensable property issue. staff Brief,p.43-44 It is not a 

compensable property issue -- it is an issue of what O&M expenses 

are to be recognized in SWB Missouri's test period results. 

T.627;T.645;Ex.24,p.58-59;Ex.24,p.62-64; 

Brief,p.43 

Ex.29,p.4-5;Staff 

The purpose of the compensable property study is DQt to 

identify what are the amount of property and expenses on SWB's 

Missouri books of accounts. Net compensable property is An 

ld1ustwent to r .. oy, from Missouri's book results, property and 

expense benefitting otb4r states. T.594-95;Case No. TC-89-14 R&O 

p.16;SWB Brief,p.45 Before compensable property ~emoyea expenses, 

those expenses must first be accounted for in Missouri operating 

results. Staff has admittedly failed to do this accounting before 

applying its compensable property adjustment. T.627 staff's 

incorrect inclusion of the 14 south Fourth street expense as a 

substitute for the Data center's O&M expense is understates 

19Staff now states that SWB failed to adjust for 14 south 
Fourth Street. Staff Brief,p.44 This is not correct. T.645 
Further Staff claims SWB failed to account for "vacancies" at 
other locations. staff Brief,p.43. The vacancies (12 people & 
32 people) would not impact O&M costs. T.642 
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expenses. 20 The total Data Center expenses, which are not 

cballenqed by staff, were identified by Mr. Edmundson as $7M. 

Ex.42,p.2,Scb.2 Mr. Barfield used that amount, less the $2M for 14 

south 4th street, to adjust O&M "upwards" by $5M, not the $7M Staff 

asserts. 21 Ex.24,p.58-59;Staff Brief,p.43 

Staff is correct that the 1993 compensable property study 

shows $3M less compensable expense (because there were 18 fewer 

cases in 1993). Ex.38,p.10 The 1993 compensable property study 

only indicates the decline in total compensable service activity -­

it does not indicate what should be the beqinninq Missouri O&M test 

period expense. It is from this beqinninq balance that the 

compensation study results are adjusted. The test period Missouri 

O&M expense is $5M hiqher because of the new st. Louis Data center 

and Staff has not accounted for this increased test period expense. 

Ex.29,p.5;T.626-27 Both the investment and the expense must be 

recognized. 

20Staff's admission that its case included 14 South 4th 
Street O&M expense (Staff Brief,p.43;Ex.29,p.5) is determinative 
of this issue. Staff now recognizes some O&M must be put in the 
test period beqinninq balance -- before any compensable property 
adjustment removes that expense. Therefore, the correct O&M 
expense must be included. 

21staff says SWB "proposes to adjust this amount upward by 
rouqhly $7 million to reflect the st. Louis Data Center • • • in 
the 1991 ~pensable Property Study." Staff Brief,p.43-44 Staff 
incorrectly states the issue. SWB and Staff have aqreed to use 
the allocations from the 1991 study results, but have not aqreed 
on test period o & M expense -- namely the chanqe to reflect the 
Data Center. SWB and Staff have aqreed on the Data Center's 
investment, with Mr. Edmundson testifying that the o & M expense 
associated with that investment is $7 million. This is the issue 
-- not bow much investment and expense is allocated throuqh the 
compensable property study by the 1991 study. 
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7. IftDBS'l' DURDICJ COKS'l'llUC'l'IOJf (IDC) 

Staff's Brief principally restates its pre-tiled direct 

testimony; it overlooks Staff witness Riley's admissions durinq 

cross-examination. staff also incorrectly cites the actual facts 

the only time it references the transcript. Staff Brief,p.47 

Basically, Staff argues that construction was funded 100' from 

depreciation and that depreciation is "cost free." staff 

Briet,p.45 On both counts, Staff is wrong. First, the unrebutted 

record reflects that construction was not 100' funded through 

depreciation, since gross plant increased over $200M more than 

depreciation expense. Ex.37,p.64-65 Mr. Riley first raised this 

issue in his pre-filed direct and recanted this erroneous 

conclusion during cross-examination.~ T.557-58 Second, Mr. Riley 

also admitted that depreciation is not cost tree. T.sso 

Next, staff argues that SWB attributes its "authorized equity 

return (12.61')" as the "cost" for IDC. Staff Brief,p.45 This is 

also incorrect as reflected by the record which states that SWB is 

recommending the same cost assignment as previously used by the 

commission -- the overall weighted cost of capital. Ex.37,p.61-

62,65-66 

staff contends that SWB has not had any new debt issue, equity 

infusion, or new common stock during the applicable period. staff 

Brief,p.45-46 This tact, however, fails to support staff's 

~In an attempt to override this admission by Mr. Riley, 
Staff's Brief cites Ex.30,p.17;Ex.36,p.14-15. These two cites 
are not appropriate. Ex.30 deals with total company results, not 
intrastate Missouri. The conclusion arrived at in Ex.36 was 
based on Mr. Riley's analysis of MR reports through 1991 (T.579), 
which as SWB witness Barfield noted, are often misused. 
Ex.24,p.19-21 
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aJ:C)UBlent. Since Staff argues depreciation is •zero cost• and 

represents SWB's only source of funding construction, the issuance 

of debt and equity are not relevant to Staff's position. 

Finally, staff concludes by stating that the FCC bases the IDC 

•in part on the prime rate (~, common equity is not a part of 

the equation •••• ).•a Staff Brief,p.46-47 It incorrectly cites 

the testimony of SWB witness Toti at T. 585-86 as the sole support 

for this statement. A review of the record, however, clearly 

illustrates that this cite does not support Staff's conclusion. 

Mr. Toti said: 

Q. Okay, that's fine. Is the prime rate a component of the 
AFUDC rate calculated in accordance with current FCC 
practices? 

A. Well, The FCC's Part 32 requires you to capitalize AFUDC 
based on the cost of both debt and equity funds. And 
that's the way we record AFUDC on our books. 

Q. So am I to take it by that answer that you believe that 
the prime rate is not a component of the FCC's AFUDC 
rate? 

A. Not for pu~oses of booking in accordance with Part 32. 

T.584-85 Mr. Toti then stated again that "But as far as Part 32 

books go, they [FCC] require both cost of debt and equity.• T.585 

This is also what Part 32 states. 47 CFR 32.2000(x) 

Using the overall cost of capital is not only required by 

Part 32, past commission practice, and reason, it is also 

consistent with how that same inves·~ment is treated when placed 

~is misstated reliance upon the FCC to support Staff's 
position is highly selective~-even if Staff had quoted it 
correctly. Note that in the TPUC issue, staff does not show such 
a keen interest in the FCC's Part 32 procedure. The new proposed 
FCC rule --if adopted--would use the cost of debt along· with 
inclusion of all TPUC in the rate base. T.584-87. 

- 20 -



• • 
into service. If indeed, the construction is supported "100'" by 

•cost free" depreciation, there should be no difference in the 

•return• allowed when it is transferred to plant in service. If it 

is a •cost free" source of investment, then it should be equally 

cost free when placed into plant in service. Yet, when the plant 

is placed into service, staff suddenly assiqns the overall cost of 

capital to the same investment. T.536-37 Staff simply fails to 

present any loqical reason for assiqninq different costs for the 

same investment dollars. 

8. SROR~ ~BRK - ~BLBPROHB PLABT UKDBR COBS~UCTIOR 
(S~-TPUC) 

Staff arques that inclusion of ST-TPUC (as Part 32 requires) 

would create interqenerational inequities. Staff Brief,p.48 SWB 

disaqrees. There is a current period cost associated with ST-TPUC. 

In fact, neither party is assertinq that no cost should be assiqned 

to TPUC. The issue is determininq when to pay for that cost. The 

test period ST-TPUCprojects are already servinq current customers. 

Ex.37,p.73-76;T.571 Interqenerational equity requires current 

custoaera to pay for the costs incurred to provide service to them. 

Since the ST-TPUC is already in service, current customers should 

pay the related costs. Inclusion of ST-TPUC in rate base would 

promote better interqenerational equity than deferral of the costs 

throuqh the IDC calculation which would transfer the current cost 

to future qenerations of customers. 

Finally, the Staff concludes with the old "flood qate" cry; 

that unless the Commission rejects SWB's proposal, other LECs will 

request inclusion of ST-TPUC in the rate base. Staff Brief,p.48-49 

- 21 -



• • 
This is not necessarily true.:.. The applicant would still be 

obligated to comply with the typical standards which require the 

investment is reasonable for the undertaking. But either way, the 

current customer should be neutral to the question since the same 

cost IDC or cost of capital -- applies. 

t. CASH WORltiRG CAPITAL (CWC) 

As SWB anticipated, Staff is arquing that the 28.46 day 

collection lag calculation is "suspicious" and "could be" wrong, 

but even if correct, it is excessive and unreasonable. staff 

Brief,p.50 

There cannot be any serious ~estion that SWB's collection lag 

is 28.46 days; Staff's many at~empts to calculate the lag all 

resulted in similar time periods. T.1776-80 Nor can· i:Jlere be 

serious question that SWB's collection procedures are unreasonable. 

Staff has no factual basis to dispute SWB's collection practices; 

it has made no attempt to examine those practices or the practices 

of other utilitils.T.18\0,1817 Merely because the collection lag 

is longer than the minimum residence payment due date (21 days) is 

not a basis to conclude any practice -- much less the lag period -­

is unreasonable.• 

~ost other states already permit ST-TPUC in the rate base 
without apparent problems. Ex.37,p.72 

~staff witness Boczkiewicz even admitted that the collection 
policies were not used as a basis for Staff's 21-day proposal. 
T.1817 Staff's reliance upon this argument demonstrates an 
after-the-fact approach to try and bolster a flawed position. 

•staff now relies upon the claim (first and only raised 
during cross-examination of SWB witness Wepfer) that the recent 
SWB consolidation of the customer payment remittance operations 
to Texas and the u.s. Postal system are to blame for this 

(continued ••• ) 
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Finally, as a counteroffer, Staff now suggests that SWB should 

institute a late payment charge. staff Brief,p.50-51;T.l830 

Staff's rate design witnesses do not recommend this new rate, and 

such a post-test period revenue change is not part of the revenue 

requirement suggested by staff; it is a tacit admission that 

Staff's 21-day proposal is simply not justified by staff's 

evidence. 

10. POST BMPLOYKBHT BBHBFITS 

Many of the arguments addressed in Staff's and OPC's Briefs 

concerning FAS 87, 112 and 106 were discussed in SWB's Brief and 

will not be repeated here. Instead this Reply will focus on the 

issues identified by those parties. 

Staff introduces the FAS issues with a quote from State ex 

rel. Associated Natural Gas Company y. Public service Cgmmission: 

"the ratemaking function must provide sufficient income to cover 

the utility's operating expenses and debt service •••• • 706 

S.W.2d 870,873 (Mo. Ap~. 1985) SWB agrees; the question is what 

are the Company's expenses. The only issue remaining after the FAS 

portion of the hearing was whether or not FAS 87, 106 and 112 could 

reasonably measure current period expenses and thus serve as a 

proper foundation for rates. Both Staff and OPC witnesses admitted 

that if accrual accounting could provide the proper measure of 

expense that it would be the preferred method. T.1495,1601-02 

The measurement of the periodic post employment/retirement 

26 ( ••• continued) 
excessive lag -- ~' it takes lonqer to mail the bill to Texas. 
Staff Brief p.49-50 The record confirms that the 28.46 was 
calculated before the consolidation and the post consolidation 
lag data is similar. T.1776-80;Ex.43,p.35 
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benefit expense is unquestionably an actuarial function. T.1520-23 

The only actuary who testified in this case was Joseph Voql and he 

attested to the accuracy of SWB's expense levels. Ex.166 Thus, it 

is difficult to see how staff 1 s or OPC' s unsubstantiated and 

unqualified actuarial opinions can form the basis for a valid 

denial of FAS 87, 106 or 112. Staff and OPC made no effort to 

investigate their concerns through discussions with an actuary of 

their own choosing or through meetings with SWB's outside actuary. 

T.1521 As a result, it has been impossible for the Company to 

dispel staff's concerns which are based solely upon an intense 

distrust of actuarial processes. ~. Because Staff failed to sit 

down with Mr. Vogl to discuss the study, passed up the opportunity 

to cross-examine him at the hearing, and admitted that a study done 

by the Einstein of actuaries would not be acceptable, there has 

been no room for education or compromise. T.1520-22 

Many of the jurisdictions which have adopted FAS 106 have 

found room for compro~ise by using a variety of ratemaking 

safeguards to ensure that the adoption of the new FAS pronouncement 

would be fair to utilities and their customers. Ex.37,Sch.4 A 

serious discussion of ratemaking safeguards cannot occur in this 

State until a dialogue is opened. As long as the standoff 

continues, utilities in Missouri whose true (.L.L.,, booked) expenses 

will be ignored and utility customers, who in the long run will pay 

higher rates for deferred benefit expense.s, will be harmed. 27 

27Eight to ten years from now when SWB's revenue requirement 
for OPEBs may actually be lower under FAS 106 than pay-as-you-go, 
it will be interesting to see if Staff and OPC find the accrual 
methodology suddenly more acceptable, as staff did with FAS 87 in 
1989 when it reduced customer rates by $19M. 
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A. I'U 87 IS Hll PROPBR IIDSURB OJ' 

SWB' 8 PDSIOB BDDSB. 

Staff makes the circular argument that funding is superior to 

FAS 87 because accrued expenses do not correspond to contributions 

to the pension fund. staff Brief,p.S3 staff misses the point. 

Accrual entries and funding entries do not correspond because 

funding is not directly related to the level of pension expense. 

The need to fund is driven in large part by how well the pension 

fund has performed and not by the day-to-day earning of benefits by 

employees as they perform service for the Company. It is the 

earning of benefits and the corresponding liability that the 

earning creates, which is the true measure of the Company's pension 

expense. Ex.37,p.4-S,ll-12 FAS 87 was an acceptable measure of 

pension expense in 1989 when it drove SWB's revenue requirement 

down by $19M. That measuring device is no less accurate and 

appropriate today. 

staff also claims that funding is a better method of 

calculating pension expense because SWB cannot withdraw cash from 

the pension fund to meet other expenses. The innuendo that the 

Company would somehow misappropriate pension dollars in excess of 

the funded amount is improper at best, particularly since it is 

wholly unsupported by the record~ The well-funded status of SWB's 

plan resulted from favorable earnings on the fund, not excessive 

contributions. Ex.37,p.l0-12;Ex.l66,p.23 The reduction in revenue 

requirement and resulting lower customer rates produced by that 

well-funded status should be viewed as a positive feature of FAS 

87, as recognized in the R&O of Case No. TC-89-14, rather than some 

improper hidden agenda. R&O,p.l4 Finally, in order to clarify the 
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record, it should be pointed out that withdrawal of funds, even 

"excess" funds, from pension plans are not prohibited in all cases. 

IRC 401(h) and 420 allow a transfer of pension funds to pay current 

OPEB expenses. The evidence reflects that SWB has made a 401(h) 

transfer in the past. T.1518,1647 Such transfers allow pension 

funds to work twice as hard by covering pension expenses and paying 

OPEB claims as well. 14· 

staff also states that "ERISA calculations will alleviate cash 

flow problems." Staff Brief,p.54 SWB cannot imagine, in the 

context of this docket and given the overall tone of Staff's Brief, 

that Staff is actually concerned about the Company's cash flow.~ 

If Staff were that concerned, it would recognize the problem SWB 

will have if it is not permitted to recover booked pension expense 

in rates because the obligation to pay such expenses will not 

change with the ratemaking method. 

Adoption of the ERISA minimum method Staff has proposed will 

not achieve their statPd goal of discouraging the funding of 

pension plans in excess of the bare minimum. The need to fund 

above the ERISA minimum exists as a matter of good business 

judgment.~ The Company will continue to be concerned about the 

~It is ironic that Staff implies concern about SWB's cash 
flow while supporting a $150M reduction in rates -- a substantial 
portion of the Company's cash flow! It is also contradictory to 
Staff witness Riley's testimony that SWB's cash flow was 
"adequate" in the 1988-1992 time period. Ex.36,p.10 That time 
period is when SWB was using FAS 87 to account for pension 
expense. 

~intaining pension assets in excess of the ERISA minimum 
is a common practice of unregulated businesses because it 
prevents poor earnings from adversely affecting a company's 
ability to meet its pension obligation. Ex.166,p.23 
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risk that minimum contributions will lead to inadequate funding. 

The sufficiency of the pension plan for the past 10 years has been 

exclusively due to earnings on the fund, which are outside of the 

Company's control. Ex.37,p.10-12;Ex.166,p.23 

staff opposes an amortization of the remaining pension asset 

if the Commission adopts the ERISA minimum method, claiming that 

the difference between FAS 87 and ERISA is only timing and will not 

harm SWB. If timing is truly the only difference, then the example 

in SWB's Brief (p.62), which demonstrates that choosing the lowest 

revenue requirement method from rate proceeding to rate proceeding 

as Staff has done in the past two cases, can and will hurt the 

Company. In 1989, the adoption of FAS 87 reduced custcmer rates by 

$19M annually as the pension asset (the reverse of the TBO on the 

FAS 106 side) was returned to customers. T.1621-22 Now that 

customers have received that $19M benefit for the past 4 years and 

the pension-related revenue requirement under FAS 87 is positive, 

Staff advocates switch~ng back to a funding method, without any 

credit for the remaining pension asset. That is just not fair. 

The only way to remove the asset from the Company's books is to 

write it off or amortize it. Mr. Toti explained the necessity for 

recognizing the asset in his Rebuttal testimony: 

In order to (continue] to record this asset, there must 
be economic value to it. Under SFAS 87, the pension 
asset has economic value because it will be recovered 
when pension expense exceeds funding • • • • A Comaission 
order in favor of staff's proposed method could 
effectively prohibit recovery of the pension asset ••• 

If a regulator affects the recoverability of an asset, 
SFAS 71 requires the asset to be written off to reflect 
that those costs will not be recovered in rates. 

Ex.37,p.15 
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Finally, in deciding this issue the CoJmission should consider 

why PAS 87 was adopted in the first place. In case No. TC-89-14, 

Part 32 (including PAS 87) was found to bring 

SWBT's accounting procedures more in line with 
competitive companies, thus making SWBT better able to 
meet the requirements of a more competitive industry. 

R&O,p.14. That statement is no less true today than it was 4 years 

ago. With competitors like IXCs, cable companies and coin phone 

providers all intervening to push their own agendas in this docket, 

it is clear SWB's need to meet such forces on even terms is more 

important today than it was in 1989. 

B. J'U 101 IS TIIJI PROP& IIDSURJI OJ' 
SWB 1 8 OPBB BDBBSBS 

staff suggests initially that the problem with the calculation 

of OPEB expenses was created by the FASB because it failed to take 

into consideration the needs of the regulatory sector when PAS 106 

was adopted. Whether that is true or not, the utilities in 

Missouri had no hand in causing the issuance of PAS 106, and have 

had no choice in whether to adopt it for financial reporting 

purposes. Thus utilities should not be punished because of "the 

rock and a hard place" Staff acknowledges at page 63 of its Brief. 

It does not serve any useful purpose to view the FASB as an 

encroacher into this Commission's jurisdiction (even if it 

reasonably feels that way). It would be more productive to try and 

find some middle ground where utilities and the commission can find 

a way to make the new financial accounting standards work in the 

Missouri regulatory community. 

The 38 of 42 jurisdictions which have adopted FAS 106 have not 

expressed a belief that they were laying down their regulatory 
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mantle to a conquering FASB.~ Instead, their decisions reflect a 

careful examination of the new standard and a realization that its 

provisions (with some modifications in certain instances) are 

consistent with sound ratemaking. After determining what their 

concerns were, each regulator addressed those concerns through the 

adoption of the new statement with safeguards, unique to their 

needs. Ex.37,Sch.4 Missouri can do the same. If the concern is 

whether the dollars to cover the OPEB liability will be there when 

the liability comes due, the Commission can require funding like 

Texas and Kansas have done. T.l639 If the concern is whether the 

liability will be there years down the road, the Commission can 

require periodic reports and advance notice of plan curtailments. 31 

If the concern is actuarial manipulations, require standard 

actuarial assumptions (as Rhode Island did), require staff to 

engage its own actuary or mandate the immediate recognition of 

gains and losses as a cross check of the accuracy of the actuarial 

study. ~ Ex.37,Sch.~ There are many ways to make FAS 106 work 

well within the regulatory framework. 

Staff relies upon the alleged lack of a legal obligation to 

provide OPEBs as a reason to deny the use of accrual accounting. 

The Company addressed this point in its Brief and will not repeat 

any of those arguments here. One new point should be noted, 

~PC's tenacious reliance upon the few remaining 
jurisdictions which have retained pay-as-you-go is misleading 
because those cases advocated a regulatory asset approach. The 
evidence in this case is markedly different. staff witness 
Traxler confirmed the unavailability of a regulatory asset for 
FAS 106 expense. T.1558-59 

31FAS 106 specifically addresses curtailmen·l:s and how to 
handle them at paragraphs 96-99. 
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however, where staff tries to draw a distinction between OPEBs and 

pensions. staff correctly notes that SWB's use of the 401(h) 

transfer mechanism obligates the Company to maintain the current 

level of OPEB costs for five years after a transfer, but suggests 

that this obligation is not long term like ERISA pension 

requirements.» Staff witness Traxler admitted on the stand that 

the only part of the pension obligation which cannot be curtailed 

is the vested portion. T.1511 A review of ERISA provisions 

reveals that pension rights vest at five year intervals, no shorter 

and no longer a period of time than the cost maintenance period 

required by the IRC. bA ERISA 29 usc 1053 The point is not that 

pensions are also at risk, but instead that the same forces which 

make the reduction or elimination of pension benefits unlikely are 

operating in the OPEB area, too. Simply put, employees both union 

and·management, view pensions and OPEBs as an integral part of 

their compensation package. T.1514-18,1641 A reduction or 

curtailment of such bene~its will lead to either an increase in 

another area of compensation or extreme employee dissatisfaction, 

potential strikes and ultimately a compromise in customer 

service." J4. The Company has no plans to reduce those benefits 

and the Commission would be the first to know if a change in plans 

were ever contemplated because of ongoing regulatory oversight. 

»staff's Brief failed to note that the 5-year cost 
maintenance period is renewed with each transfer. This could 
effectively restrict major plan changes through the end of the 
century. T.1571-73,1613-14 

"For example, when certain reductions in medical benefits 
were incorporated into the current CWA contract (Ex.169), the 
changes were accompanied by an increase in another area of 
compensation, the Success Sharing Plan. bA Ex.l83 
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Staff also suggests that markets are indifferent to OPEB 

expense recovery and notes a speech given by SBC Chairman Ed 

Whitacre and SBC stock prices shortly after the TBO write-off. Mr. 

Whitacre advised the investment community that the write-off of the 

TBO (DQt ongoing FAS 106 expense) on the financial books would not 

cause cash flow problems. That was true at the time and would 

continue to be true today, if ratemaking treatment for OPEBs was 

guaranteed in all six (including interstate) SWB jurisdictions. 

Mr. Whitacre clearly contemplated ultimate recovery of the OPEB 

expenses as two of SWB's six regulatory jurisdictions had already 

promised recovery and ultimately all but one has indicated it will 

at this time. Ex.170,p.9 SBC's stock competes primarily with 

other utilities, particularly RBOCs. Tne Company's equity 

competitors wrote-off their TBOs at the same time as SBC, so the 

effect in the investment community was a wash. au 
Ex.170,p.9;Ex.18,p.39 Mr. Traxler admitted that interest rates and 

other indicators, such as recovery in two SWB jurisdictions, may 

have been a factor in the rise in SBC's stock prices this spring. 

T.1530-33 The more relevant time to determine whether failure to 

recover FAS 106 expenses will harm SWB will come when investors 

discover which companies have actually been allowed to recover 

those expenses and which have not. ~ Ex.163 (Creditwaek Report) 

To date, only utilities with major operations in the District of 

Columbia, South Dakota, Louisiana and Arizona will be disclosing 

their failure to obtain current recovery of those expenses. The 

investment community has suggested that such a failure will harm 

the affected companies with reduced cash flow and as a result, 
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reduce ratings. lA· 

Finally, Staff renewed its criticism of the Company's 

actuarial evidence. The focus on actuarial issues fails to take 

into consideration SWB's cap on retiree medical expenses. 

Actuarial concerns will be eliminated as the DDB cap begins to 

cover all retirees. T.l667-68;Ex.166;Ex.l70 The cap will severely 

mitigate any measurability concerns because SWB's OPEB costs will 

equal the fixed DDB amount and the FAS 106 calculation will be 

superseded by the cap. 14. Even if actuarial concerns were still 

a legitimate issue after the cap is considered, Staff's criticism 

is not based upon an indepth analysis. Staff has never been 

interested in understanding SWB's actuarial study. The testimony 

at the hearing demonstrated that Mr. Vogl took all plan changes 

into account when he performed the study and that the declining 

health care trend rate reflects those changes, as well as 

inflationary factors outside of the Company's control. T.l666-

67;Ex.l66,p.l7 

Staff cannot understand why the study forecasts a 12t trend 

rate for health care expenses when the Company's experience in 1992 

was 4. 77t percent. First the 4. 77t discussed in SWB witness 

Zishka's testimony represented the growth rate for active employees 

and retirees, whereas the study itself focused on retirees alone.u 

Ex.170,p.6-S;T.1666-67 second, the Company's ability to absorb 

inflationary factors and contain expenses in any given prior year 

Mplan amendments such as co-payments and caps are put in on 
a going forward basis and do not reduce any existing benefits for 
retirees. Instead, benefits stay the same, but employees, as 
they retire, will be expected to share a greater portion of the 
costs. 
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is not an indication of the trend rate going forward. In the year 

a co-pay increase is introduced, for example, health care providers 

may increase their charges by lOt, but the Company's expense level 

will not increase at the same pace because employees/retirees will 

be sharing the higher expense. ld· In the next year however, if 

health care providers increase their charges by an additional lOt, 

the entire increase would be borne by the Company, unless yet 

another program is introduced. An illustration using a straight 

lOt medical inflation rate per year demonstrates this point: 

-A- -B- -c- -o- -E-
DAB DB. lULLS ~Q-:eAI CQ. IX:eEHSI TBENJ) 

1 $50 $0 $50 
2 $55 $5 $50 ot 
3 $61 $5 $56 12t 
4 $67 $5 $62 llt 
5 $73 $5 $68 lOt 

As the illustration suggests, in the first year a co-pay, or other 

cost containment measure, is introduced the Company does not 

experience the full effect of medical inflation. However, unless 

similar measures are aided on top of the existing measure in every 

subsequent year, the trend experienced by the Company will 

correspond closely to the overall trend in medical inflation. In 

year two of the example, when the co-pay is introduced, even though 

inflation is lOt, the Company's trend rate is zero. But by the end 

of the five years it is right back at lOt. Mr. Vogl, in his 

actuarial wisdom, knew that while SWB may be good at controlling 

health care expenses, it cannot control inflation and thus, like 

every other entity, SWB will experience increases in medical 
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charges." Even so, SWB's study shows the trend rate receding from 

12t to 6t over a 12 year period. 

Although Staff has never proposed a disallowance of the TBO, 

it now cites the past nature of the TBO as a reason to reject FAS 

106. Good Grief! Pay-as-you-go ia the TBO and by definition pay-

as-you-go expenses are ~ expenses. At least after the 

transition period, FAS 106 will provide perfect matching and 

prevent the perpetuation of intergenerational inequity. Ex.167, 

p.26 

C. I'AS 112 SHOULD BB ADOP'l'BD :II' I'AS 87 
OR 106 IS ORDBRBD. 

The first time anyone saw staff's position of FAS 112 was in 

its Brief. Staff's prefiled testimony on FAS 112 was exactly 1/2 

page and only stated that if FAS 112 is adopted it should be 

recognized in 1993 sharing. Any order relying upon the position 

revealed in Staff's Brief would be lacking in evidentiary support. 

SWB believes FAS 112, like FAS 87 and 106, provides a more accurate 

measure of post-employment expenses. FAS 112 has a manageable 

revenue requirement (approximately $3.8M) associated entirely with 

the transition mechanism because pay-as-you-go and FAS 112 periodic 

expenses are nearly the same. The Company did not adopt FAS 112 

early to increase revenue requirement by $3.8M in a $150M case.H 

"The health care trend rate as used in the FAS 106 actuarial 
calculation attempts to capture the inflationary factors outside 
of a Company's control (Column B), not the way in which a Company 
handles those expenses (Column E). Compare Columns Band E in 
the example. 

Hstaff also ignores paragraph 12 of FAS 112 which encourages 
early adoption of the new standard. SWB's adoption in 1993 is in 
full compliance with that provision. 
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FAS 87, 106 and 112 make sense because they allow the Company 

to account for significant expenses the same way the competitors 

do. Additionally, though each statement has a positive revenue 

requirement at this time, they can be adopted without a rate 

increase in this consolidated proceeding.n 

11. DBRBGULATBD SBRVICBS 

Staff's Brief on deregulated services is a prime example of 

contradictory reasoning. on one hand staff confirms CAM as the 

approved method to adjust deregulated service expense from the 

operating results; while on the other hand, Staff questions the 

validity of the CAM data. staff Brief,p.64 In most instances 

Staff supports the use of the most current 1992 data (~, revenue 

annualization (Ex.27,p.6), salary and wage annualization (Ex.175, 

p.7-8)); while on the other hand, Staff proposes the use of 1991 

CAM results as representative of the ongoing level. 

Brief,p.64 

Staff 

staff suggests that "changes" in CAM results are reason enough 

to reject 1992 data. ~. To the contrary, it is all the more 

apparent that the occurrence of changes make it even more important 

to use the most current information. Company witness Doherty's 

Rebuttal testimony fully supports the enhancements made to CAM. 

Ex.32,p.23-26 

nThe approximately $35M revenue requirement associated with 
the FAS issues will drive SWB's net income down even though rates 
would not be reduced by that amount in SWB's proposal. customers 
will benefit from the matching of expenses to the period in which 
active employees earn the associated benefits rather than 
deferring expenses to future periods when inflation will 
exacerbate the problem. 
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Staff's claimed inability to review the SWB external auditor's 

workpapers is unfortunate. staff Brief,p.64 However, when the 

workpapers did become available in July (prior to the hearing on 

this issue), staff's review should have assured the appropriateness 

of the CAM changes. After more than a year of audi tin.g, Staff had 

ample opportunity to evaluate all phases of SWB's operations -- it 

can hardly justify its lack of information on the absence of an 

audit by others. 

12. SBPARATIOHS 

The Staff argues that SWB's B&C adjustment is an isolated 

March 1993 separations factor change and that if adopted by the 

Commission would distort an appropriate revenue/expense/investment 

relationship. staff Brief,p.65-66 This is not SWB's proposal. 

SWB's proposal is based upon the FCC's March 1993 Clarification 

Order, and restates separations factors (Ex.7,p.22,Sch.l0-2) for 

the test period January through September 1992, to the correct 

results by directly as~igning lOOt of the intraLATA PTC Plan B&C 

charges to the intrastate jurisdiction. 31 SWB is nQt (as Staff 

suggests) advocating use of separations factors that were developed 

using data up through March 1993 for any expense category. ld· 

SWB's proposal simply restates the Staff and SWB agreed-upon 

separations factors based on the March 1993 Memorandum Opinion and 

Order, FCC 93-95. Ex .184 '!'his March 1993 order clarified and 

confirmed that 1992 B&C costs should be directly assigned lOOt to 

31It is not a March 1993 separations Factor as Staff argues. 
It is the March 1993 FCC Order that clarified how the 1992 test 
period factors should have been originally assigned. Ex.185, 
p.28-32;Ex.7, p.25 
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the intrastate jurisdiction. SWB Brief,p.92 Staff witness Meyer 

concurs that intraLATA PTC B&C charges are lOOt intrastate. T .17 4 7 

The direct assignment (lOOt) of intraLATA PTC B&C charges to the 

intrastate jurisdiction maintains the appropriate 

revenue/expense/investment relationship. 

Even if this issue is viewed as a March 1993 change, it is a 

valid adjustment. This is an item which is known and measurable 

and which should be used to calculate the Company's revenue 

requirement (Ex.1SS,p.28-32;Ex.7,p.22,Sch.10-2), because it 

correctly reflects the appropriate intrastate test year expense 

with the underlying account balances as of September 1992. SWB 

Brief,p.92-93 

13. BIGHT TO VSI/LICIISI CBJV/LfU) IIOBTIIATIOI 1118 

Both SWB and staff concur that 1992 is not a representative 

period to determine the level of RTU/LTU fees includable in the 

ongoing cost of service. The 1992 level was abnormally high, not 

consistent with either historical levels or levels expected in the 

iDtediate future. Ex. 7 ,p.47 Consequently, SWB used the 1993 

budget for RTU/LTU fees because it is reflective of ongoing 

operations and represents a significant change that should be used 

to compute the Company's revenue requirement. Order Adopting 

frocedural Schedule and Granting and Denying Interyentiona, Case 

No. TC-93-224,p.3-4 

Staff argues that SWB failed to explain the "significant 

variances" in LTU activity and that SWB has not shown that the 

level is a "recurring" event. Staff Brief,p.68-69 As the evidence 

shows, SWB has the tracking data to confirm this increased budget 
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amount (over 1991 actuals) is on target and that, as mechanization 

increases, payments for LTU fees will only increase, not 

decrease.» T.667-68;Ex.69,p.22-23 

14. BMPLOYBB COKPBHSATIOB 

Nowhere in testimony or during cross-examination did Staff 

state that the SWB wage and salary expenses were "extravagant or 

unnecessary" as Staff now contends in its Brief. 

p.70;Ex.175;Ex.176 

A. SBHIOR MAHAGBMBHT IBCBHTIVBS 

Staff Brief, 

Ironically, Staff contends that "given all the corporate 

reorganizations of SWB in recent times, it is difficult to imagine 

that AJr£ incentive plan could increase the efficiencies of the 

Company." staff Brief,p.72 Those reorganizations, however, are 

compelling evidence that SWB's senior manager incentive plans work. 

staff is blindly ignoring business reality if it fails to recognize 

that decisive, sometimes drastic, actions must be implemented by 

senior managers to po~ition this Company to effectively meet the 

dynamic changes affecting this industry. Without a long term 

focus, incanted by SWB's long term plan, such major changes could 

be ignored or left for the future when it could be too late. 

Gone are the days when telephone companies could count on 

monopoly profits and a reasonably stable earnings or operating 

environment. In order to preserve the financial viabi.lity of this 

Company, both for its customers and shareholders, today's leaders 

»staff's reference that SWB "utterly" failed to present 
evidence on the LTU expense is not correct. staff Brief,p.69 
SWB witness Duncan discussed RTU expenses (Ex.138) -- SWB witness 
Martin discussed LTU expenses and mechanization. Ex.69,p.22-23 
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must be incanted to look to the future, to make the hard decisions 

today to ensure that SWB keeps pace with this industry, and to make 

whatever adjustments are deemed necessary to better position the 

Company to deal with a dynamic environment. These hard decisions 

include continuing to modify the company's structure to ensure all 

efficiencies are explored in order to effectively compete and at 

the same time, effectively meet customers' needs. staff's 

complaints about the Company's reorganization activities are 

misplaced and demonstrate a lack of business savvy. SWB does not 

apologize for its continuing efforts to tailor its organizational 

structure to meet a rapidly changing operating environment. 

Similarly, staff's contention that the profit performance of 

SBC and the price of SBC's stock are too remote to Missouri's 

customers ignores important realities about how publicly held 

companies effectively design executive compensation programs so as 

to align management's objectives with those of the Company's 

stakeholders, including ~WB's customers.40 Ex.18l,p.38 Linking 

compensation to profit objectives is the only sensible way to 

structure executive compensation. Moreover, staff's position would 

result in a plan that forfeits the valuable benefits derived from 

SBC's publicly-traded stock. Stock price captures the effect of 

long term decisions on a present value basis and, therefore, stock 

incentives are appropriate in an executive compensation plan. 

Ex.18l,p.45 This is primarily why so many companies have similar 

long term plans. Stock price is also a valuable indicator of how 

40It also ignores Staff's reliance upon SBC stock prices in 
its Rate of Return and FAS 106 arguments. staff 
Brief,p.15,21,59-60 

- 39 -



• 
the outside market evaluates the senior management of a coBpany. 

Ex.181,p.38-39 

B. 'l'BAK AWARDS 

Staff's Brief fails to explain the obvious inconsistency 

inherent in its position on this issue. Staff specifically finds 

that the functions performed by GHQ employees are beneficial to 

Missouri customers. Ex.182,p.12 Staff states that GiiQ employees 

perform centralized functions for SWB's five states and Staff finds 

that the centralized functions are more efficient than havinq 

employees in each state perform these functions. 41 Ex.182,p.12 

Recognizing the efficiencies and benefits of this approach, staff 

seeks to disallow the GHQ TEAM expense which rewards GHQ employees 

for and encourages these efficiencies and the centralized 

contribution to Missouri operations. This makes no sense. Both 

base salary and TEAM are part of the GHQ employees' total 

compensation. Staff has not found this total compensation package 

to be excessive. T.16!:3 Therefore, Staff has provided no 

competent evidence to disallow the GHQ TEAM award. As this 

Commission did in case No. TC-89-14, it should appropriately allow 

the expenses associated with the GHQ employees TEAM award. 

In addition, the Company's use of the 1992 performance year 

41Staff again in this section of its Brief criticizes the 
Company's reorqanization. This criticism is puzzling since Staff 
apparently finds benefits in centralization and the Company's 
reorganizations have typically incorporated qreater 
centralization resulting in greater efficiencies. T.1720 Each 
reorganization has fostered greater operating efficiency by 
permitting SWB to further downsize its work force. Finally, it 
should be pointed out that although organizations are becoming 
more centralized, the goals associated with the TEAM awards do 
not change. This is one of the strong attributes of a TEAM 
program. 
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TEAM award is reflective of September 1992 salary and employee 

levels; Staff's use of the 1992 payment (1991 performance year) is 

not and does not maintain the appropriate revenuefexpensefrate base 

relationship. Staff is also incorrect when it states that 

" ••• Staff's version is a more accurate valuation of the cost of 

TEAM awards. " Staff Brief, p. 7 5 Staff's valuation understates 

SWB's revenue requirement by more than $600,000. SWB Brief,p.103 

This is not reflective of ongoing operations given the 1991 

modification of TEAM award parameters which increased the total 

TEAM earnings potential. Ex.182,p.7-11 

C. BXPDSB PBRCDI'l'AGB 

Staff's exclusion of clearing account activity in the 

computation of the expense percent is not reflective of "ongoing 

operations." As conceded by Staff in cross-examination, costs are 

continually charged to the CWO clearing account and for any given 

twelve-month period there will always be a balance in the account. 

T.1702 

Further, the level of CWO activity has steadily and 

dramatically decreased, from $3. 7M in 1991 to $. OlM during the 

first five months of 1993. T.l702-04 One need only to look at 

Staff's own expense percent calculations to see that the level of 

CWO activity is decreasing, the September 1992 CWO level is not 

reflective of ongoing operations, and the expense percent has been 

increasing since 1991. Ex.l77 The Company's expense calculation 

is the more accurate valuation of the expense percent going 

forward. 
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D. SBVBR.UICB PAYIID'J.' PLUS 

staff's "prospective" view of force reduction expenses, 

current expenses matched with future waqe and salary savinqs, does 

not allow the Company to recover the reasonable costs which 

directly produce the savinqs. Even under Staff's "prospective" 

view of force reduction expenses and savinqs, 1991 severance 

payment plan expenses must still be included in the cost of 

service. Staff's use of September 1992 force levels in its payroll 

annualization captured the future savinqs associated with the 1991 

severance plan expenses. The September 1992 employee level 

excludes recipients of severance payments between January and 

September 1992, thus the future savinqs are included in Staff's 

payroll annualization. SWB Brief,p.106 The future savinqs have 

been included in the cost of service, but the current expenses have 

been excluded. Staff's rationale cannot be used to support its 

proposed disallowance because staff disallowed 1991 expenses and 

annualized 1992 future •avinqs. 

B. ~CBD IIUAGBIID'! PDSIOR (BliP) U'D DB.UICBD 
PDSIOR (BP) 

Staff's exclusion of EMP and EP costs because they are non­

recurrinq contradicts its own testimony and that of the Company. 

Ex.3o,p.20;Ex.175,p.4-5;Ex.43,p.77;Ex.69,Sch.10-11;Ex.182,p.19-20 

Further, as noted in the Company's Brief and testimony 

(Ex.182,p.20), althouqh SWB's specific force reduction plans were 

unrelated to each other and conceived at different times for 

different reasons, the fact remains that force reduction proqrams 

have been onqoinq at SWB since 1986. T.1714-16 Moreover, any 

review of business publications provides overwhelminq industry-wide 
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evidence that downsizing is a common and conti.nuing practice. 

Ex.182,p.19,Sch.2;Ex.30,p.22-23 

Staff also argues that no provision was made in their case for 

future employee reductions. The fact remains, however, that 

Staff's use of September, 1992 employee levels takes full advantage 

of the significantly lower 1992 wage and salary expenses without 

allowing for the recovery of any of the costs which directly 

resulted in the decreased employee force levels and associated 

expenses. 42 

~. COKPBBSATBD ABSBHCBS 

staff's premise that the ten-year amortization reflects 

expenses that SWB will never pay unless it goes out of business 

reflects Staff's unwillingness to accept accrual accounting for 

compensated absences. The amortization represents 1988 vacation 

expense, earned in 1987 and paid in 1988, recognized over the next 

ten years on the books of the Company. Ex.44,p.2-3 The 

amortization averted recOC}1.".izing two year's of vacation expense in 

1988 when Part 32 and accrual accounting for Compensated Absences 

were adopted. Ex.44,p.2-3 The amortization did not prevent or 

change the fact that 1988 vacations were paid in 1988; that is, the 

cash transaction actually occurred. 

~e inclusion of EMP and EP costs in the 1992 customer 
credit calculations also does not justify Staff's exclusion of 
these costs. staff admitted during cross-examination that the 
level of Right-to-Use fees precluded the sharing of 1992 revenue. 
T.1713 Staff further stated that these costs would only be 
recovered twice (even though they technically have not been 
recovered once) if these "one-time" costs are built into rates. 
But as cited above, these costs are not "one-time," they are 
recurring and, therefore, part of the normal cost of doing 
business and includable in the cost of service. 
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The Company established a deferred charge in 1988 for the 

unrecorded liability associated with the 1988 vacations and 

amortized this deferred charge on the books of the Company in 

accordance with Part 32. 47 CFR 32.24(b) 0 The Company's revenue 

requirement reflects the continuation of the amortization. 

Ex.44,p.S The Staff's proposed disallowance of this amortization 

changes the books of the Company and, as such, staff has the burden 

of proof on this issue. T.1834 The Company is not using 

"accounting gimmickry" to recognize the amortization; the Company 

is merely following the prescribed accounting procedures for 

compensated absences mandated by Part 32 and adopted by this 

Commission for ratemaking purposes in Case No. TC-89-14. 

G. OTBBR COKPBRSATIOB ISSUBS 

Staff excludes SWB's stock plans44 as well as its March 1, 

1993 management salary increase arguing that such expenses are 

isolated adjustments outside the test year and update period. 

However, the stock pla:l'ls were both established during staff's 

updated period. The Company appropriately accrued expenses 

associated with those plans in accordance with GAAP and Part 32. 

These expenses, therefore, are proper costs and should be 

annualized and included in the cost of service with other wage and 

salary expenses. 

0 Part 32 was adopted for accounting purposes by the 
Commission in 4 CSR 240-30.040 and for ratemaking purposes by the 
Commission in Case No. TC-89-14, R&O, pages 13-14. 

~he success Sharing Plan and the Stock Value Appreciation 
Plan. 
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As detailed and supported on pages 111-113 of SWB's Brief, the 

"known and measurable" March 1, 1993 management salary increase is 

much more accurate and reflect! ve of ongoing operations than 

staff's 1992 level and, therefore, should be included in SWB's cost 

of service. staff simply argues it is outside the test year. As 

discussed in SWB's Brief, the commission has found that known post­

test year increases are properly included in the cost of service 

because "the increase is an expense that the Company will actually 

be experiencing at the time the rates established herein go into 

effect." See In Re st. Louis county water Co., 29 Mo. P.s.c. 

(N.S.) 425, 435 (1988) The March 1 increase has occurred, will be 

in effect when the order in this case is issued, and therefore, 

should be included in cost of service. 

15. SBC PAR~ COKPARY COSTS 

Staff claims its SBC adjustments are necessary to prevent 

SWB's monopoly service ratepayers from cross-subsidizing the 

unrequlated ventures of SBC. Staff Brief,p.85-87 ,95-96 This 

argument ignores the fact that the rates of SWB's Missouri basic 

local exchange service customers have not been increased in almost 

a decade and would not be increased for at least another three 

years under the Company's proposal in this case. Thus, SWB's basic 

local exchange service customers have not been and will not be 

subsidizing anything, including any increased SBC charges. staff's 

argument is without merit.~ 

~staff's argument also ignores that SBC's cost assignment 
process is designed to and does assign a significant portion of 
the SBC costs to its unregulated subsidiaries. This is shown by 
the fact that increasingly more of SBC's total costs have been 

(continued ••• ) 
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staff asserts it discovered a high percentage of problems in 

the SBC material that was reviewed. Staff Brief,p.87,89-91 The 

evidence does not support staff's claim. 46 Nor does the record 

reflect that staff made any detailed investigation into or engaged 

in any statistically valid sampling of the 35,000 or more SBC 

vouchers to determine whether there were in fact significant 

misallocations or just a few simple reporting errors. To the 

contrary, Mr. Schallenberg admitted that he did not even know how 

many vouchers SBC processed and that he made no attempt to look at 

vouchers or even at the total amount. T.2285 Staff acknowledges 

that it has the burden of proof on this issue (Staff Brief,p.89), 

and the absence of a detailed investigation or statistically valid 

sampling demonstrably denies any legitimate support for Staff's 

position. T.2285-86;2289 

staff also claims that the vouchers it references are evidence 

of SBC'a failure to direct charge and alleges that such failure 

calla into question all of SBC's expenses. Staff Brief,p.89 

However, the evidence shows SBC direct charges a large percentage 

of its expenses (24t); that it has increased the amount of direct 

45 ( ••• continued) 
directly assigned and/or allocated to the unregulated 
subsidiaries, while SWB's portion of such costs has steadily 
decreased. Ex.219,p.l0,29-30;p.II-6,V-55 and V-56 

46Staff found one error on a list of eighteen vouchers and 
contends that is a high percentage. Ex.218,p.36-37 The error 
which Staff found was an isolated instance amounting to 
approximately $130 on a Missouri intrastate basis. The 
allocation was due to a coding mistake made by a temporary 
employee. SWB Brief,App.C,Ho.a SWB would submit that no cost 
allocation system is perfect and that mistakes will be made. But 
an isolated error is not a proper basis for questioning the 
efficacy of the entire SBC cost allocation process. 
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charging; and that most of its direct charges are to its 

unreCJUlated subsidiaries. Ex. 220,p. II-6, V-55, V-56 and study 

Ex.V-3 and V-5 Thus, SBC does direct charge costs to the 

unreCJUlated entities. 

incorrect. 47 

Staff's contention to the contrary is 

Staff contends the use of the investment and employee factors 

does not comply with the requirements of the FCC's order in cc 

Docket No. 86-111 and SWB's CAM (Staff Brief,p.91,93). The use of 

such factors is not only supported by industry practice and the 

accounting literature, but ia the method referenced in CAMs on file 

with the FCC. Ex.220,p.II-4 and p.IV-1,et seg.;T.2221-23a 

Staff's position on this issue is also contradictory. on the one 

hand, staff acknowledges that SWB is largely responsible for the 

creation of most of the functions performed by sse. However, in 

this instance, staff wants the commission to ignore that SWB causes 

the majority of the SBC costs. Staff Brief,p.1-2,85,93• 

47SBC may not be direct charging as many costs to the 
unreCJUlated entities as staff may want it to, but that is not a 
legitimate basis for impugning the process or for changing the 
SBC cost assignment process. When viewed in its entirety, the 
SBC process is clearly a reasonable and equitable method for 
assigning parent company costs. Ex.219,p. 10-11;Ex.220,p.II-
5,II-6,II-7 and II-8 

aAlthough Staff claims that there is threadbare support and 
no analysis to support the use of the investment and employee 
factors, the record is replete with both analyses and support for 
the use of those factors in each and every instance where they 
have been employed. Ex.220,p.V-58 through V-82,Study Ex.V-47 
This is in marked contrast to Staff's business unit approach 
which has no support either in practice or the accounting 
literature, and does not even purport to assign costs according 
to any cost causative basis. Ex.219,p.33-36 

4~ile Staff claims the expenses in these cost centers are 
largely fixed (Staff's Brief,p.91-92), it admitted that some of 

(continued ••• ) 
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staff also urges the commission to ignore the fact that SWB 

pays less under this arrangement than it would on a stand-alone 

basis, claiming this matter to be •irrelevant." Staff Brief,p.93 

Yet, it was precisely because these costs would be incurred by SWB 

on a stand-alone basis that they were allowed by the Commission in 

case No. TC-89-14: 

The staff has not been able to establish any of the 
allocated costs which would not be incurred if SWB 
operated on a stand-alone basis •••• Since the involved 
services need to be performed regardless of the corporate 
structure, the proposed disallowance is unreasonable. 

R&O,p.40 

Staff further states that the other (non-SWB) subsidiaries and 

SBC itself obtain the most benefit from the SBC activities in terms 

of reducing costs from a stand-alone level. Staff cites no 

evidence to support this statement because there is none. Staff 

Brief,p.93 Were it not for SBC's centralized performance of these 

activities, SWB would have to perform most of them on its own and, 

in that event, would not share the costs with the other SBC 

subsidiaries. That arrangement would increase SWB's costs. 

Ex.219,p.13-15;Ex.221,p.VII-1 and VII-2 In addition, contrary to 

staff's contention, the evidence shows the other subsidiaries, 

because they are much smaller than SWB, would not have the same or 

49 ( ••• continued) 
the costs are variable and offered no quantification as to the 
amount which is variable and the amount which is fixed. T.2245-
46 Whether they are fixed or not, however, is not the issue and 
does not change the fact that SWB is predominantly responsible 
for SBC incurring both investment (~, shareowner services) and 
employee (~, benefits) related costs. The use of the 
investment and employee factors properly recognizes the causes of 
these costs and assigns them accordingly. Ex.219,p.19-23;Ex.220, 
p.V-58 through V-82,Study Ex.V-47 
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as great a need for these activities, and that SBC would have no 

need for such activities on ita own. Ex.219,p.19-24,36. 

Finally, Staff claims the exclusion of retained expenses from 

the general allocator violates the FCC requirement that the general 

allocator be computed using .Ill expenses directly assigned or 

attributed. staff Brief,p.94 However, Staff ignores the fact that 

retained expenses are neither directly assigned nor attributed and 

therefore are properly excluded from the calculation of the general 

allocator. Only by suggesting that retained expenses are directly 

assigned expenses (when they are not) can Staff claim they should 

be included in the calculation of the general allocator. This 

fundamentally ignores that the allocation process is concerned with 

parent company costs that are actually allocated or assigned t9 
sub8idiarie1. Pretending, as staff does, that the parent company 

is a subsidiary bas no factual or logical basis, and serves only to 

distort and artificially manipulate the actual assignment of 

costs. 50 

•similarly, Staff makes the unfounded assertion that SBC 
retains DQDA of its mergers & acquisitions (M&A) costs 
(Staff,p.95), when almost all of those costs are retained. 
Ex.220,p.V-46 and V-47 The only exceptions are for the Office of 
the Chairman and Board of Directors activities which are 
generally allocated because their activities are too broad to be 
segregated and cannot be reasonably assigned based on either 
direct assignment or an indirect cost causative measure of use. 
Ex.219,p.27;Ex.220,p.V-65 and V-66 Thus, it would be 
impractical, a waste of time, and of no material effect to 
attempt to isolate the amount of time spent by the Office of the 
Chairman or the Board on M&A activities or to change from the 
current method of generally allocating their costs. Ex.219,p.26-
7;Ex.220,p.V-79 Under somewhat similar circumstances, it bas 
been held that a further segregation of costs is not required. 
1Aa Panbandle Ea1tern Pipe Line y, Feaeral P~ Commis.ion, 324 
u.s. 635,645-46 (1945) 
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11. UI'IL:t&~B ~8A~IOB8 

Staff's Brief on this issue and its operational 

recommendations are largely dependent on complaints regarding SWB's 

alleged lack of an audit trail for affiliate transactions, 

analogizing SWB's documentation to a puzzle where the pieces lack 

identifying numbers. In reality, SWB's audit trail is more like an 

unbroken, straight line, drawn in accordance with Company Operating 

Practices (OPs) 125 and 112, two documents which were given to the 

Staff in response to DR 42. In a very clear manner, those OPs 

explain that affiliate transactions are generally conducted through 

written contracts that reduce the terms and conditions of the 

relationship to writing. 51 A well-defined, detailed audit trail is 

the result.» Ex.222,p.21-30,Sch.4 

Essentially ignoring this foundation by failing to start with 

the documents generated pursuant to those OPs and following 

specific transactions through the process, TAI instead chose to ask 

for all documents asscciated with affiliate transactions" and then 

complained when it could not relate the components of that self-

51Those OPs as well as the Affiliate Services Policy and 
Procedure Manual are widely distributed among SWB employees. 
Ex.242,p.9 These three documents more than adequately fulfill 
Staff's recommendation (3). 

~o the extent that a puzzle analogy is at all helpful, 
applying it to the review conducted by TAI is only minimally apt 
if one also adds that TAI chose to do its review by mixing the 
pieces of many different transaction puzzles in a single pile, 
ignoring the numbers provided, and then complaining that the 
puzzles are not already put together. 

"~ ~' Ex.240,p.6 (quoted DRs demand information on all 
services, rather than information on a service-specific basis) 
TAI apparently compounded its own discovery problems by expanding 
its review to affiliate transactions that Staff did not contract 
with TAI to review. ComparA Ex.229,p.1,2 And Ex. 235,p.l 
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inflicted paper avalanche. As SWB witness Taylor demonstrated, one 

could find the audit trail and the necessary information if one was 

only willing to look. EX.243,p.l9-2l;Sch.4 TAI' s effort in 

sorting through its own paper mess cannot be blamed on SWB when the 

clear audit trail actually made and used for internal purposes was 

ignored. SWB also cannot assure that the materials provided were 

actually understood, nor confirm Staff's level of understanding 

especially when the first indication of confusion is in testimony. 

Staff's Brief also confirmed its hunt for "gotchas" instead of 

an objective review of affiliate transactions against applicable 

standards, as illustrated by Staff's refusal to acknowledge factual 

rebuttals and TAl's use of unique, heretofore unknown standards. 

Staff's claims regarding the understatement of FDCs and its 

erroneous belief that revenue has been used as an allocator have 

been refuted by SWB witness Lundy and cannot be reiterated in the 

space available. Ex.222,p.4-27 Staff's charge that SWB cannot 

substantiate the reasor11bleness of affiliate purchases rings hollow 

when confronted with the facts, of which the purchases from the 

Hotel Majestic"' and Telecom55 are just examples. Likewise, 

~SWB clearly established that not only is the room rate at 
the Hotel Majestic in compliance with the FCC affiliate 
transaction rules, but is also market-driven as confirmed by the 
Runzheimer Report used by SWB to monitor that rate. In contrast, 
Staff claimed that the Adams Mark Hotel "had a rate of $70 per 
night." Staff Brief,p.l02 Staff witness Cassidy's testimony is 
not so definitive - Adams Mark "was willing to offer a rate of 
$70." Ex.l39,p.l5 Inasmuch as the claim arises from a Staff 
"investigation," one is left with the distinct impression that 
Staff got the unsubstantiated rate by calling the Adams Mark, 
speaking with some unknown employee, and being given a ballpark 
quote based upon undisclosed assumptions (~, advance bookings, 
every other Monday bookings, after midnight bookings). 
Ironically, staff itself uses the Runzheimer Report on travel and 

(continued ••• ) 
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contrary to Staff's allegations regarding sales to affiliates, SWB 

does perform market reviews when appropriate and where appropriate 

market-comparable data is available for comparison purposes. 

Ex.242,p.13 SWB uses the type of data recolUlended by Staff witness 

Oligschlaeger in Case No. TC-89-14 in setting a market-like price, 

data provided to staff and TAI in this case.~ 

In sum, SWB understands and appreciates the level of concern 

associated with affiliate transactions. As reflected in ita 

testimony, SWB's day-to-day practices ensure compliance with 

applicable FCC and state affiliate transaction safeguards. Going 

a step further and aggressively pricing its non-tariffed affiliate 

services, SWB generated over $2M in excess of the FDCs for those 

services during 1991. In the face of that surplus, staff's 

operational recommendations are simply unnecessary and coatly,n as 

54 ( ••• continued) 
lodqing to establish lodging and meal expense levels for 
consultants. Ex.222, p.42-45,Sch.11-2 · 

"a.. SWB Brief,p.144-45 for the $690,177 in real, concrete 
1991 savings garnered by doing business with Telecom, including 
$228,600 on one item alone that absolutely could not have gotten 
but for a price available to Telecom, but not SWB. Ex.243,p.23 

~. Oligachlaeger stated in his deposition in case Noo TC-
89-14, that market information for the sale of services to 
affiliates should follow the example set forth in DR 53 from case 
No. TR-86-94. He made more than 19 separate references to this 
type of data as being sufficient. 

»staff ignores the real $1.08M cost of performing market 
studies (54 services at an estimated $20,000 each) without any 
assurance that increased revenues would result, while placing at 
risk levels of contribution similar to the $10.1M generated from 
1988 to 1991. Ex.242,p.20;SWB Brief,p.134-35 
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well as redundant to current processes~ and intrusive upon 

management's preroqatives." Staff has not provided any 

substantial and competent evidence supporting its claims, relying 

instead on unproven and legally deficient suppositions and innuendo 

on which to base its flawed recommend~tions. 

17. KaNSAS CITY DATA CBRTBR 

There are two issues related to the KCDC. The first is 

whether the KCDC should be "derequlated." While Staff claims it is 

"not sure" if it should be, it arques for inclusion as a requlated 

service because of "flaws" in SWB's proposal. Staff Brief,p.104 

One alleged flaw is that the event is not known or measurable 

because it did not happen until January 1993. SWB' s proposal is to 

adjust the KCDC from the 1991 test period results. Staff's 

adjustment is also based on 1991 test period data; so both use 1991 

data which is certainly "known and measurable" as the foundation 

for the KCDC adjustment. Ex.7,p.26-32;Ex.29,p.27; Ex.28,p.2 

The second issue is the correct adjustment value$ Staff's 

initial adjustment was in error; the revenue portion vas 

subsequently corrected by Staff witness Rucker. Ex.28,p.2 The 

remaining question is the expense valuation. Ms. Rucker said she 

would "review" the errors (which Company witness Martin listed), 

~e testimonies of SWB witnesses Larkin, Powers, Lundy, and 
Taylor demonstrate that SWB already performs the substance of 
staff recommendations (2), (4), (6), and (7). ~ 
Ex.222,242,241,243 

"some of the recommendations appear to traverse the line 
between the commission's jurisdiction and management discretion 
(~, formation of a centralized affiliate group). There is 
also some question about the extent of the commission's 
jurisdiction in the area of non-tariffed affiliate services. 
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but she never corrected those errors.~ SWB's evidence that Staff 

has undervalued KCDC expense by $1.8M ($17.0M less $15.2M) is 

unrebutted evidence and cannot be disregarded. Ex.7,p.32 Whether 

deregulated or not, the correct data center expense and investment 

must be included in Staff's adjustment. 

18. IHCOJUI TUBS 

A. VACATIOH PAY 

Staff quotes the commission's Order in Case No. TR-79-213 that 

provides "the Company should flow-through the benefits of the tax 

timing difference relating to relief and pensions, social security 

taxes, cost of removal and salvage, and vacation pay accrual.• 

Staff Brief,p.107 (emphasis added) staff then claims that this 

saae Order did not order SWB to use flow-through 

treatment for vacation pay tax timing differences. 

Brief,p.106 

staff 

Staff does not explain why it takes the position that the 

words of the Order mean something exactly opposite its plain 

language.'' staff adds confusion to the issue by stating that the 

book and tax treatment of vacation pay "both changed" and therefore 

flow-through treatment should have ended before Case No. TC-89-14. 

Staff's confusion may be due to the fact that the basis for 

its "changed" argument was shown to be incorrectly stated by Mr. 

~Staff says it is a "test year" difference. Staff 
Brief,p.105 There is no evidence by Staff on any "test year• 
differences. Staff's reference is not supported by any staff 
testimony. The ~ evidence is Ms. Martin's statement on 
expense calculation errors. 

61staff says the Order only relates to an "item" not "all" 
vacation pay -- an interesting thought, but one that is at odds 
with the Order in Case No. TR-79-213. 
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Schallenberg in his Surrebuttal testimony. 'l'here, Mr. Schallenberg 

based the "change" on the TRA of 1986. During cross-examination he 

agreed that was incorrect. '1'.2352 staff now admits the 1987 

Revenue Act was the basis for the timing "change.• Staff 

Brief,p.108 The 1987 Act, which applied to tax years beginning 

1988, coincided with the 1988 adoption of Part 32 vacation pay 

accounting. These two simultaneous chanqes -- tax and book -- for 

vacation pay continued the book/tax timing difference. 

There was no period of time prior to the June 1989 Order in 

Case No. TC-89-14 where flow-throuqh was not applicable for the 

book/tax timing difference. That Order for the first time adopted 

normalization. 

staff notes that SWB "admits" the CoDmlission ordered tax 

normalization in Case No. TC-89-14, but misstates the extent of the 

adllission. SWB's admission excepts the transition amount (the Part 

32 10-year amortization) that provided flow-through treatment. 

Ex.37,Sch.8-3,Sch.7-1 to 7-3 Even Staff witness Schallenberg 

admits that tbere was a vacation pay adjustment reflected in the 

Case No. TC-89-14 tax schedule. T.2353 

Finally, Staff depicts a chart as portraying annual book and 

tax treatment of vacation pay expense. staff Brief,p.110 Staff's 

chart shows that SWB bas received a tax deduction of only $27M 

annually. Yet Staff now proposes that for ratemaking purposes SWB 

should compute tax expense assuming $29.7M in annual vacation pay 

tax deductions (110t). There are no tax laws or prior Commission 

precedence which support Staff's inequitable proposal. 
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The Commission should reaffirm its decision in Case No. 

TC-89-14 and again approve SWB'a tax treatment of vacation pay 

expense. 

B. i C. AIIOR'l':IZA'l'IOH OJ' :IHVBS'.l'IIBJl'l' 'l'U CRBDI'l' (I'l'C) 
AHD BZCBSS DBI'BRRBD :IHCOKB 'l'U AIIOR'l':IZA'l'IOH 
(BDI'l'A) 62 

Staff claims that SWB's calculation is incorrect (Staff 

Brief,p.112); however, it is the same methodology approved by this 

Commission in Case No. TC-89-14. SWB's methodology does n.2t. assume 

that all compensable property investment generated ITC, nor does it 

assume that the New Data Center generated ITC as staff claims. 

Staff Brief,p.112 Likewise, SWB's calculation does not assume that 

all compensable property was placed into service before the 1986 

TRA. Staff Brief,p.113 SWB developed a ratio of compensable 

property depreciation expense divided by total booked depreciation 

expense and applied that ratio to ITC and EDITA to remove the 

compensable property portion. T.2337 

Removal of the cc~pensable property that did not generate ITC 

or EDITA from the numerator of this ratio would also require 

removal of all "booked" property that did not generate ITC or EDITA 

from the denominator. But, the key is that the IRS requires that 

if any estimat~a are used for plant adjustments, the same estimates 

must be used, consistently, for ITC and EDITA. Ex.227,Sch.2 SWB 

uses consistent estimates (ratio); Staff does not follow this IRS 

requirement. 

62Staff's Brief at paqe 112 states that SWB was "deceived 
into using a ratio approach." This statement is not supported by 
the citation listed or by any other evidence presented in this 
case and should therefore be disregarded. This may be a 
typographical error in Staff's Brief. 
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staff claims that SWB's methodology is incorrect, yet provides 

1m evidence to support that claim. 63 Staff witness Meyer even 

admits that SWB's method is similar to the method supported by 

Staff witness Doerr to adjust Staff's rate base for compensable 

property. T.2335 

staff also claims on page 111 of its Brief that its proposed 

adjustment is no longer in violation of the IRS normalization 

rules, yet Staff witness Meyer stated under cross-examination that 

he does not even know whether his adjustment is consistent with the 

IRS rules (the average rate assumption method [ARAM]).M T.2340 

Staff's arbitrary adjustment of $50,000 to ITC and EDITA is not 

based upon any Staff analysis or workpapers (T.2326-28,2338), and 

Mr. Meyer admits it is not the right number. T.2339 

D. COST 0~ RBKov.aL/SALV..GB ~ PRB-1t81 PROPBRTY 

About all staff can say in its Brief is that it "won the 

issue" in Case No. TC-89-14. SWB agrees -- but additional facts 

revealed in Mr. Me7er's cross-examination indicate that the 

foundation for the Order in case No. TC-89-14 is not present in 

this case. 

Mr. Meyer agreed there was a flow-through for pre-1981 

property. T.2306,2311 Mr. Meyer also aqreed the flow-through is 

related to book/tax timing differences. 65 T.2297-98 Mr. Meyer 

63Staff alleges the adjustment to remove deregulated ITC is 
different than what was reported to the FCC. Staff Brief,p.ll2 
There is nothing in the record to support this allegation. 

Mconsistency with ARAM is a requirement of the IRC 
normalization rules. Ex.227,p.4-11 

~ot book COR/salvage differences, upon which staff's 
premise is based. T.2317-18 
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also agreed he was recognizing the flow-through in his test period 

income tax calculation. T.2306 Therefore, the rate base 

recognition proposed by SWB should also be adopted. 

staff's Brief conspicuously says nothing about its 1991 "flow­

through" income tax proposal (LJiLL, why this is the only tax 

adjustment not based at a 1992 level; why it is proposed without a 

corresponding rate base flow-through; why the "positive" adjustment 

is inconsistent with historical results). T.2305,2314-15,2321-22 

The facts do not justify the same result in this case. 

B. BOBPROPBRTY RBLA~BD DB.BRRBD TAXBS 

SWB offered the only evidence on this issue. Staff's Brief 

either argues from facts which are in the record, but which are not 

tied to nonproperty deferred tax,• or from "facts" which are not 

in the record. Staff Brief,p.114-15 Thus, Staff's arguments 

should be rejected by the Commission. 

The accumulated deferred income taxes included in SWB's rate 

base are based upon l,alances on its September 30, 1992 qeneral 

ledger, not upon "estimates" as Staff claims. Bx.37,p.87-89 

Staff's claim that the balance •varies and fluctuates• is also not 

supported by anything in the record. Staff Brief,p.114-15 

Staff concludes by stating that the deferred tax is related to 

RTU expense and then asks the Commission to examine this issue on 

the "basis of income tax concepts." Staff Brief,p.l15 Ironically, 

it fails to provide ~ evidence of income tax concepts used by 

Staff itself nor does it rebut Mr. Toti's tax basis for the 

•For instance, staff cites Mr. Flaherty's testimony. That 
testimony deals with SBC cost center allocations to SWB -- not 
with nonproperty deferred tax. 
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adjustment -- the ~ tax concept which is in the record. 

Ex.37,p.87-89 

11. BUSIRBSS KBALS 

staff's Brief mistakenly alleges that the •types of problems 

that are referred to by the Commission in Case No. TC-89-14 still 

exist today. • Staff Brief, p .115-16 This allegation is based 

solely on selective SWB auditor's opinions that are contained in 

Exhibit 46P. staff's contention is indeed ironic because staff 

witness Meyer, when asked during cross-examination about the types 

of problems that existed in Case No. TC-89-14, admitted that he had 

not looked at those problems.Q T.680 

Audit results since Case No. TC-89-14 reflect significant 

improvement in documentation necessary to substantiate business 

aeal expenses. SWB Brief,p.156;T.675-81 For instance, the 

auditor's opinion from the December 17, 1991 Audit Report states, 

"When compared to a similar audit conducted last year, the 

exception rate improved to 14t from 49t in the previous audit.• 

T.679 Even staff witness Meyer admitted that improvement has been 

shown. l,d. 

SWB controls, such as OP 56 (Bill Payment Practice) 1 the 

Management Employee Expense Guidelines 1 and the detailed reporting 

requirements (Employee Expense Reimbursement Form, Ex.47) are 

responsible for the improvement. SWB Brief 1 p.155-57 Since 

Mr. Meyer did not audit any meal expense vouchers and did not 

Qit is impossible to claim that •problems still exist• if 
you don't know what those problems were to begin with! Ms. 
Martin -- not Mr. Meyer -- is the only witness that reviewed ~ 
events. 
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review specific it- in the Audit Reporta to deteraina the type of 

exceptions noted, he has no factual basis to claia otherwise. SWB 

Brief,p.155 

Finally, staff has characterized SWB's current position as a 

"blatant disregard" for the previous COBDilission order. staff 

Brief,p.119 This is inaccurate.• SWB witness Martin analyzed the 

current audit results in order to determine the nature of the 

exceptions found. Not only were the results improved overall, but 

Ms. Martin concluded that the type of errors found were primarily 

clerical, not documentary. Ex.7,p.80 The one occasion of fraud 

discovered in the October 4, 1991 audit was not, as Staff suggests, 

taken lightly but produced a follow-up audit and manag8llent 

corrective action. Ex.7,p.81 Staff's continued insistence on a 

lOOt adjustment is unreasonable. 

2 0. YBLLOW PAGBS 

If the Commission elects to continue with incentive 

regulation, SWB has pro~sed that the 1985 adjusted level of Yellow 

Page earnings, which is used in measuring SWB's earnings under the 

current plan, be frozen in the extended plan by reducing the 

initial sharing point down to 10.7t ROE. SWB Brief,p.189-90 The 

1985 adjusted level of Yellow Page earnings is already reflected in 

current prices for SWB services. 

If the Commission elects to end incentive regulation, SWB 

requests that the Commission consider not imputing Yellow Pages 

earnings in determining SWB's revenue requirement in this case, in 

•Again, since Mr. Meyer has not examined any of the OPs or 
the voucher process itself, Staff has no basis to suggest in its 
Brief anything about SWB's compliance with past Commission order. 
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which there is no proposal to either increaae the co.paay•s 

revenues or local exchange rates. Additionally, only the laqeat 

rate reduction proposed by Staff would result in a reduction in 

local excbanqe rates. Protection of local exchange ratepayers bas 

been advanced as the primary reason why Yellow Paqe operations were 

left with the RHCs at divestiture and why the ability of the 

Commission to impute is needed in the requlatory process. This is 

not a proceedinq in which the Commission needs to exercise ita 

discretion to impute in order to protect local exchanqe 

customers.• 

If the Collllission elects not to continue with incentive 

regulation and decides to impute, SWB recollllends the use of SWBYP' s 

results from the twelve-month period endinq Septeabar 30, 1992, 

which on an unadjusted basis are better than the 1985 adjusted 

results imputed in case No. TC-89-14.~ SWB proposes two 

•staff states in its Brief that in December, 1983 SWB 
committed that the for.Lation of SWBYP as a separate company 
"would not harm positions of staff and PUblic Counsel with 
respect to the continued use of directory revenues and expenses 
in the ratemaking process." Staff Brief,p.134 At the December 
18, 1983 on the reeord conference in Case Ho. TM-84-85 
(Ex.200,Scb.6), SWB officials stated to the Commission that 
formation of a separate subsidiary would not preclude the 
Commission from imputinq Yellow Paqe results to SWB. It still 
does not. But the current law does qive the Comaission the 
discretion to impute or not. SWB is askinq the Commission to 
exercise its discretion not to impute under the facts of this 
case. 

~Staff also asks the commission to reconsider the 
uncollectible& adjustment that was adopted in Case No. TC-89-14, 
because Staff believes the level of uncollectible& used in that 
case was abnormally biqb. Staff Brief,p.127-29 In fact, it was 
the level of revenues for that year which turned out to be 
abnormal, which is why the uncollectible& adjustment was 
appropriate - namely, to reflect the fact that SWBYP never 
collected the recorded amount of 1985 revenues. It is true that 

(continued .... ) 
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adjustments to those earnings levels and also proposes that, for 

ratemakinq purposes, the COJDBission allow an equity return on 

SWBYP's Missouri investments that produce the imputed earninqa. 

Staff recommends rejectinq one of the adjustments and the return 

allowance, but staff's Brief does not discuss why they should be 

rejected. 71 staff Brief,p.131 If the Commission adopts SWB's 

adjustments and allows a return, the imputation amount would be 

only slightly below the adjusted 1985 results,n but the precise 

70 ( ••• continued) 
SWBYP's uncollectibles have chanqed since 1985, but so have its 
other expenses and revenues. If post-1985 chanqes are to be 
considered, then to be consistent, all such chanqes should be 
considered and not just a chanqe to uncollectibles. Ex.213,p.13-
14 SWB also disputes Staff's contention that the amount of the 
uncollectible adjustment in case No. TC-89-14 ($5.9M) was 
improperly calculated. Staff Brief,p.128 The $4.6M referenced 
by staff is not a correct fiqure. The $4.6M was developed by 
usinq an 8.75t allocation to Missouri (Ex.196BC,p.82), Which is 
based on the years 1984-1986 and is not the appropriate allocator 
to use for 1985 specific uncollectible&. 

nSWB's return proposal would allow a return on the assets 
that produce SWBYP earninqs. SWB Brief,p.162-64;Ex.7,p.67-70 
SWB's proposal does no~ involve placing SWBYP accounts 
receivables in the rate base as Staff states on pages 56 of 
Exhibit 202, therefore, Staff's testimony regarding a cash 
working capital requirement (EX.202,p.56-62) is DQt applicable. 
SWB's adjustment uses state specific accounts receivables and 
prepayments, which constitute the larqest portion of SWBYP 
investment, merely as a method of allocating a portion of SWBYP's 
total shareholder's equity to Missouri. Ex.7,p.68;SWB 
Briet,p.163-64 Also, SWB's adjustment starts with equity, which 
is why Staff's arguments (Ex.202 and 202BC,p.63-66) regarding 
SWB's cost of equity methodology are DQt applicable. staff 
recognizes that its adjustment, which includes ~ the level of 
prepayments (deferred directory charges) in the rate base 
(Ex.195BC,Sch.1), is not sufficient, which is why Staff attempted 
to calculate more Missouri-specific assets. Ex.202HC, p.ss 
Allowinq a return on SWBYP's equity is no different than the 
Commission allowing SWB a return on its investment and assets 
used to provide telephone service. SWB Brief,p.l62 

~e amount imputed would be $39.6M (Ex.7,p.63) based on the 
twelve months ending September 1992 at a 14.1t ROE. The 

(continued ••• ) 
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aaount will depend on the return level approved in this case. SWB 

Brief,p.162-64 

Staff, OPC, and MCTA assert that the Yellow Pages are a 

natural extension of and are essential to the provision of basic 

telephone service. OPC Brief,p.18;Staff Brief,p.l37;MCTA Brief, 

p.l8-19 Most courts which have considered this issue have 

overwhelmingly rejected that claim, and have held that the 

publication of Yellow Pages advertising is D2t essential to or part 

of the provision of public service.n 

72 ( ••• continued) 
adjustment to Staff's 1985 number would be $5.1M and $6.8M to 
Staff's 1991 proposal. Ex.7,p.69 

n~ Mitchell y, Soutbwestern Bell Telephone Company, 298 
S.W.2d 520 (Mo. App. 1957); M9Untain States y. fublic Seryic• 
Commission, 745 P.2d 563 (Wyo. 1987); Classified Directory 
Subscribers Association y. PSC, 383 F.2d 510 (D.c. Cir. 1967); A: 
A8C Appliance y. Soutbwestern Bell Telepbqne, 670 SoW.2d 733, 735 
(Tex. App.-Austin 1984); Willey. Soutbwestern Bell Telepbone, 
549 P.2d 903 (Kan. 1976); Bobinson Insurance & Beal Estatg y 1 

SoutbWestern Bell Telephone, 366 F. supp. 307 (W.D. Ark. 1973); 
KcTiqhe y. New England 1elephone & Telegraph 216 F.2d 26 (2d Cir. 
1959); University Hills y. Mountain statea, 554 P.2d 723 (Colo. 
App. 1976); Executive services y. Soutbern Bell Telephone i 
Telegraph, 514 F. Supp. 430 (S.D. Fla. 1981); and Modern 
Eguipment Company V1 Puerto Rico Telephone COmpany, 440 F. Supp .. 
1242 (D. Puerto Rico 1977). Copies of these cases are included 
in Tab A of the Appendix to this Reply Brief. MeTA's reliance on 
Yideon y. Burton, 369 S.W.2d 264 (Mo. App. 1963) as contrary 
authority is misplaced because: (1) the Missouri legislature 
subsegyently changed the law expressly to remove Yellow Pages 
advertising and listings from the Commission's complaint 
jurisdiction, thus contradictinq the reasoning in Yideon that the 
Commission can requlate the terms and conditions of buying Yellow 
Pages advertising; (2) the Yideon decision, when issued, was 
contrary to another Missouri Court of Appeals' decision on the 
same subject, ~ Mitchell, supra; (3) the videon decision 
erroneously concluded that there were no alternatives to Yellow 
Paqes advertising which, if true then, is not true today 
(Ex.209,p.2-5,14;Ex.197-98); and (4) Yideon does not represent a 
correct interpretation of the current law in Missouri and is 
contrary to the interpretation given similar laws by the 
overwhelming majority of Courts. 
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a. JliiVD1JB8 

• 
staff's Brief ignores staff witness Rucker's cross-exDlination 

testimony on this issue. Staff's Brief merely repeats Ks. Rucker's 

oriqinal prefiled testimony. During cross-examination, Ms. Rucker 

agreed that seasonal trends do exist in both toll and access 

revenue. T.490-01,505 Graphs presented in SWB witness Martin's 

testimony for business and residential toll and for access minutes­

of-use demonstrated beyond question the seasonal nature of this 

data. Ex.7,Sch.ll-1,11-2 Staff ignores this acknowledgement of 

seasonality in its Brief. 

For seasonal revenues such as access and toll, staff's Brief 

incorrectly argues that both staff and company usa end-of-period 

units multiplied by a rate (revenues/units) and "the sole 

difference between the Staff and the Company is the company's usa 

of the average rate versus the Staff's use of the end-of-period 

rate.• Staff Brief,p.158 The sole difference is staff's failure 

to recognize seasonality and trends. Ex.7,p.43 

The company does not, as staff suggests, oppose using 

forecasted data. What the company opposes is the use of forecasted 

data to validate an annualization for revenues ~. The Company 

does not deny the existence of future growth, but the growth in 

revenue is always accompanied by growth in telephone plant and 

growth in expense, both wage and nonwage expense. Ex.7,ps46 As 

Ms. Rucker conceded during cross-examination, she did not perform 

the same analyses against forecasted expense and investment changes 

as she did for revenue chanqes. T. 513 Since the forecast reflects 
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growth in these areas as well (Ex. 74P) , the rate base/revenue/ 

expense relationship was not llaintained by sta~~. It is not only 

the reasonableness o~ Staff's overall reyenue annualization which 

is important, but the reasonableness of staff's overall revenue 

requirement including investment and expense relationships. 

Ex.7,p.19;T.197 Maintaining this appropriate relationship was a 

principal goal of staff witness Meyer (Ex.2,p.2-3) which is not 

achieved with Ms. Rucker's revenue proposal. T.512 

B. BOBW&GB BXPBBSB 

Staff arques SWB's proposal is "no more than an inflation 

adjustment •••• " staff Brief,p.165 staff •ischaracterizes this 

issue.~ SWB adjusts nonwage expense for the significant changes 

that occurred through September 1992. SWB Brief,p.6-7;SWB Reply 

Brief, p.3;Ex.7,p.12,19 SWB then "year-ended" the activity using 

the GNP change that occurred 4urinq the test period. SWB is not 

requesting an inflation adjustment SWB annualizes the test 

period results using tbe test period GNP-IPD.~ 

staff also states that "inflation factors" are reqularly not 

allowed by the Commission. Staff Brief,p.165-66 This is not 

totally correct. As proposed by SWB, the use of indices to adjust 

test period (not future period) results has been allowed. ~ 1n 

~he adjustment is (a) $4.3M to adjust test period and (b) 
$2.5M to year end using the GNP-IPD. Ex.244 

nstaff argues that SWB's "year-end" adjustment is based on 
an outdated study. Staff Brief,p.166 The study identified the 
specific products measured and used to compute the GNP-IPD index. 
T.665 The nonwage expense items included in SWB's nonwaqe "year­
end" and test period adjustments, and identified and accepted by 
both SWB and Staff in their respective ewe calculations, namely 
gasoline, office supplies, rent, etc. (T.660;Ex.43,p.61), are all 
items included in the study and GNP-IPD index. 
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Matter of Midyest Jlo1:or freight Qureau, 24 Jlo. P.s.c. (lf.S.) 202 

(1981) (PPI to Adjust in Period Data); .&a AlaQ, In the JJattv of 

Application of National Bus TrADIRPrtation Aaaoeiation, 23 Ko. 

P.S.C.(lf.S.) 545 (1980) The use by SWB of the GNP-IPD to •year­

end• test period results is not objectionable. 

Staff casually alleges the nonwage expenses are "probably 

unknown." Staff Brief,p.166 All components of nonwaqe expense, 

including the component of "other," are known and were exaained and 

accepted by staff for its ewe calculation. Ex.189 Staff has no 

basis to now contend that those expenses are "unknown.•~ 

C. ACCBSS DD BILLIBG DD COLLBC!'IOII BD!DfiB 

Staff's Brief simply states SWB's adjustment to annualize 

access expense and billing and collection expense •suffers from the 

same flaws as toll revenue.• Staff Brief,p.164-65 It is not clear 

what •same flaws" means since Staff failed to offer any testimony 

on its access expense adjustment. Staff failed to review this 

expense, to understand its direct relationship to PTC revenue, and 

has failed to include the most current level of expense in the 

revenue requirement calculation. Ex.7,p.93 Access expense will 
' increase as toll revenue increases. ld· staff does not deny that 

fact. Since revenues are adjusted forward to September 1992, as 

Staff proposes, then the associated expense must be consistently 

adjusted. Leaving the expense at December 1991, while the 

~staff also incorrectly asserts that the increase in 
affiliate transaction expense from December 1991 to September 
1992 for EMP relocations is a gne time eyent and should be 
excluded from the cost of service. Staff Brief,p.167 SWB 
witness Wepfer confirmed these costs were accrued in 1991 and 
reversals offset the actual vouchered expenses in 1992, thus 
netting to approximately zero. T.663 
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associated revenues are aoved forward to sep:eaber 1992, doea not 

.aintain the rate base/revenue/expanse relationship. 

22. ACCRUAL ACCOUftla 

In the introduction to its Brief, Staff notes t.~at commission 

resolution of certain accounting issues will set "new• policy 

related to the use of accrual accounting in this case. Staff 

Brief,p. 6-7 Staff is wronq. OPC witness Robertson adllitted that 

accrual accounting is normally used for rateaaking. T.l601 staff 

witness Traxler agrees that accrual accounting per se is normally 

accepted for ratemakinq purposes. T.l481 Staff itself supports 

accrual accounting for pensions, cost of removal, depreciation, 

income taxes, as well as many other issues in this very case. The 

Commission has recognized the propriety of accrual accounting for 

ratemaking for SWB in its case No. TC-89-14 R&O, p.ll-14. 

Ex.37,p.3,8,9 The use of accrual accountinq in this case will not 

set new policy, but merely re-emphasize the positive aspects of 

principles previously rec?gnized and adopted by this ca.mission. 

It is staff, not SWB, which has proposed the •willy-nilly• use 

of accrual accounting. SWB supported accrual accounting as 

required by Part 32 consistently throughout its case. staff picks 

and chooses when to use accrual accounting, much like it chose to 

accept FAS 87 in Case No. TC-89-14 when it reduced SWB's rates by 

$19M per year; however, now that the FAS 87 revenue requirement has 

turned positive, Staff has dona a flip-flop. 

staff suggests that the Commission refer to a lawyer's 

textbook to gain an understanding of accrual accounting. Staff 

Brief,p.7 With all due respect to the legal profession, staff's 
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definition is lacking and inaccurate. Xt is lacking because it 

fails to describe the Jaatchinq concept inherent in accrual 

accounting.n Xt is inaccurate because it states •even though no 

event in respect to cash or an obligation happened during the 

period.• staff Brief,p. 7 (emphasis added) Accrual accounting 

requires recoqnition of an obligation even if there is no cash 

event; there is no required recoqnition if there is no obligation. 

The CoDllllission should look to accounting experts for the 

proper definition of accrual accounting. The FASB defines accrual 

accounting as follows: 

Accrual accounting attempts to record the financial 
effects on an entity of transactions and other events and 
circumstances that have cash consequences for the entity 
in the periods in which those transactions, events and 
circumstances occur rather than only in the periods in 
which cash is received or paid by the company. It 
recoqnizes that ••• events that affect enterprise 
performance often do not coincide with the cash receipts 
and payments of the period. 

Statement of Financial Accounting Concepts No. 1, para. 44. 

Ex.37,p.22 

The FASB also states that the goal of accrual accountinq is to 

"relate the accomplishments and the efforts so that reported 

earnings measures an enterprises performance during a period 

instead of merely listing its cash receipts and outlays." 

Statement of Financial Accounting Concepts No. 1, para.45 

Accrual accounting requires that costs incurred during the 

period (whether there is a cash event or not) be matched with the 

nGTE witness Blanchard describes the matching concept in 
relation to FAS 106. Ex.174,p.3-5 The matching concept for 
accounting is equivalent to intergenerational equity concepts in 
ratemaking. 
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benefits resulting froa tbe costs. T.his is obviously conaiatent 

with rat&Baking theory. Rat&Bakinq is designed to charge custoaara 

for the cost of providing service to those same custoaers (not 

future customers). Each •accrual accounting• issue listed by 

Staff, with the exception of SB 380," involves an obligation 

earned by employees that should be recognized as earned, rather 

than when paid so that intergenerational equity can be achieved. 

Therefore, accrual accounting which is already pervasive, remains 

the most appropriate method for ratemaking. Ex.37,p.22-24 Even 

so, failure to adopt FAS 106 and FAS 87 (as Staff suggests) would 

not constitute an indictment of accrual accounting. 

III. IBCBHTIVB RBGULATIOB 

If the Comaission elects to significantly reduce SWB's 

earnings in Staff's Complaint proceeding and change the sharing 

grid to beqin sharinq at 12. 61t ROE, including Yellow Paqes 

earnings, the Comaission's decision on incentive regulation becomes 

easy. SWB is unable to commit to price freezes, its proposed TF2 

discretionary investments, or ongoing sharinq of revenues under 

those condi tiona. In that event, the Company would elect to return 

to traditional regulation under which it is able to retain all 

earnings between rate proceedings, has the option of seeking rate 

increases on all services, and can make its investment decisions 

strictly on the basis of its earnings opportunities and franchise 

obligations. Staff itself notes that, depending on the level of 

11SB 380 is not in fact an accrual accountinq issue as staff 
implies. ~ section II (2) of this Reply Brief. 
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rate reductions in this case, SWB BaY be better off financially by 

returninq to traditional revulation. Staff Brief, p. 184 

SWB is not askinv the Commission to trade rate reductions for 

investment. The Company itself has proposed rate reductions. It 

simply takes the position that the earnings levels achievable under 

Staff's proposed reductions would be unreasonable and would make 

significant additional investment commitments imprudent. To 

demonstrate that it would in fact make significant investments in 

this State if permitted a fair earnings opportunity, the Company 

has proposed discretionary, incremental investments of $140M to 

$150M over a three-year period if it has the opportunity to retain 

all earnings up to a sharing point of 10.7% ROE,~ and to share 

earnings from that point up to a CAP of 17.25% ROE.• 

Nor is SWB taking the position that it will not invest money 

in this state in general, or in its TF2 proposals specifically, if 

the incentive plan is not approved as proposed by the Company. 

T.800-01,849 Investment levels, particularly discretionary 

investment levels, will depend on earnings opportunities under 

either traditional or incentive regulation. If the Collllllission 

wishes to return to traditional regulation under staff's complaint, 

it obviously can do so. Frankly, the way "traditional" regulation 

is applied to a majority of the LECs in this state (that being 

earnings are not subject to review if a company does not file for 

~his assumes Yellow Pages earnings are not used in 
calculating SWB's earnings under the plan. 

-aecause earnings above 10.7% ROE would be shared, the 
actual cap on what the Company can earn under the plan would be 
approximately 14% ROE. 
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rate cbanq .. ) aay be pre~erable to ntncentive• regulation as SWB 

has experienced it under the current plan. No other LBC bas had to 

contend with annual earnings reviews, monitored network invest.ent, 

and shared earnings over the last three years. 

1. LBGAL II8U&I IBVOLVIBG IBC~rvB RBGULATIOB 

Several parties, including Staff, OPC, and MCI, have taken the 

position that the law precludes the Commission from approving an 

extension of the current incentive plan until it first rules on the 

merits of Staff's Complaint. Others, MICPA, MCTA, CompTel and the 

Attorney General maintain that portions of the current incentive 

plan are unlawful and cannot be extended under any circumstance. 

Finally, OPC also takes the position that incentive regulation can 

be extended by the Commission only if all parties agree to all 

provisions of any extended plan. 

A. TBB COJOaiSIOB CD BftBIID TBB CURRBft PLD DBSPITB 
TBB STUJI' 8 CODLAift. 

SWB has pointed out in its Brief that the Staff did not have 

the authority to file its Complaint and that the only case properly 

before the Commission for decision is Case No. T0-93-192, involving 

the proposed extension of the current incentive plan. SWB Brief, 

p.3-4 Even if the Commission determines that it has jurisdiction 

to consider the merits of staff's complaint, the commission has the 

authority to adopt SWB's proposal for extending the current 

incentive plan as a resolution of that Complaint. 

SWB is not asking, as several parties suggest, that the 

Commission adopt its TF2 proposal in lieu of a $150M rate 

reduction. First, it is not entirely clear what revenue reducti.on 

Staff actually seeks in this case. In its opening statement, Staff 
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atated it did not really expect a $150M rate reduction. It 

-ntioned $95M. In its Brief, Staff claims overearnings of $135M. 

Staff Brief,p.l81 

SWB's response to staff's Complaint and its testimony 

indicated no overearnings exist if the Commission uses the 14.1t 

ROE sharing point in assessing the Company's revenue requirement. 

The same would be true if the commission uses a 10. 7t ROE and does 

not include Yellow Pages earnings in computing SWB's earnings. 

Additionally, SWB has proposed $22M in rate reductions which would 

reflect the decrease in capital costs which the Staff alleges has 

occurred since the decision in Case No. TC-89-14. 

Regardless of whether the Commission proceeds with incentive 

regulation or returns to traditional regulation, rate reductions of 

110re than $22M are unwarranted. This is in part based on the 

Company's proposal that the commission adopt an ROE range 

sufficient to encourage ongoing aggressive investment by SWB in 

this State, including the more rural areas. Such a forward looking 

concept is well supported under Missouri law. In an early LaClede 

iAa case, the Supreme Court acknowledged "[i]t is well settled that 

a utility is entitled to earn a return reasonably sufficient to 

keep it abreast of advancements affecting the business it 

conducts." State ex rel. City of St. Louis v. Public service 

Commission, 110 S.W.2d 749, 776 (Mo. bane 1937) That is all SWB is 

seeking in this case - to keep up with changing times - something 

the Commission should facilitate. In State ex rel. Public ~eryice 

Commission y. Frass, 627 s.W.2d 882, 886 (Mo. App. 1981), the 

appellate court noted: 
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Despite that hazard [o~ pradictinq future inflation], the 
Co.aiaaion must Bake an intelligent ~orecast with respect 
to the future period for which it is settinq the rate; 
ratamakinq by necessity is a predictive science. 

TF2 qives the Commission the vehicle to accommodate future changes 

in a way that is fair and reasonable to customers as well as the 

Company. 

Nor is SWB proposing, as some parties suggest, that the 

co-ission engage in single-issue ratemaking by evaluating earnings 

solely on the basis of an ROE established for an extended incentive 

plan. Nor is it requesting that customers pay rates established on 

the basis of future investments committed to under the plan, or 

that customers be required to contribute payment for aid to 

construction. Under the current and proposed plans, SWB's earnings 

levels would continue to be measured on the basis of its actual 

revenues, expenses and rate base as reflected on its books and 

adjusted pursuant to the provisions of the plan. 81 These three 

items are the same as those evaluated in a traditional rate 

proceeding. In state ex rel. UCCM y. fublic Service Commission, 

585 S.W.2d 41 (Mo. bane 1979) ("~"),the Missouri Supreme Court 

struck down a fuel adjustment clause (FAC) because it focused on a 

single item of cost purchased gas and adjusted rates 

accordingly. The TF2 proposal, like the existing plan, looks 

instead at All items of investment, cost and revenue and provides 

for SWB to share revenues, rather than rates, according to earnings 

calculated from all three. As a result, a "maximum" rate is set 

and it never varies. Additional expenses, or lower revenues, would 

81These adjustments are those adopted by the Commission in 
Case No. TC-89-14. 
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neyer ingrgse custoaer rates or entitle the co.pany to a 

aurcharge. 

Staff has recommended the monitoring provisions be updated to 

include additional adjustments recommended in its Complaint.a The 

Company has recommended that the Commission continue to use the 

adjustments adopted in case No. TC-89-14. Surely the Staff, which 

is recommending that the Commission continue to impute the adjusted 

1985 level of Yellow Page earnings (data six years prior to the 

test year), does not take the position that the Commission cannot 

continue to use the other adjustments approved in Case No. TC-89-

14, both to measure the Company's current earnings and earnings 

under an extended plan. Unlike the Yellow Page adjustment, which 

involves the ongoing use of 1985 data, all the other adjustments 

included in the plan are applied to current SWB operating results. 

In assessing the reasonableness of SWB's currerlt rates as a 

prelude to an extended inc,:entive plan, the Commission can assess 

the impact of the Company's proposal: 

• To use 10.7t ROE, both as an initial sharing 
point and as a basis for rates if Yellow Pages 
earnings are not included for purposes of this 
case; 

• To reduce rates by $22M; 

• To forego its cos revenue requirement ($6M); 

nstaff also proposes applying interest to customer credits. 
SWB believes this is inappropriate because it treats sharinq as a 
refund, which it clearly is not. Ex.7,p.111-12 Should the 
Commission adopt staff's recommendation, such interest should be 
treated similarly to interest on customer deposits which is 
recovered from customers as part of the Company's revenue 
requirement. Ex.7,Sch.6-2 It would be wasteful to establish 
such a "pass-through" expense. 
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• To adopt SWB's depreciation proposals ($11.5M) 

and FAS 106 ($28M);8 and 

• To continue to apply the adjustaents included in the 
current plan (adjustments from case No. TC-89-14) to the 
Company's actual books and records for 1991, or updated 
through September 1992, or during the course of an 
extended incentive plan. 

Considering these factors, the commission could determine that an 

extension of the plan as proposed by SWB would result in just and 

reasonable rates for customers and a fair return for SWB. 

B. TJIB COJOD:SSION HAS TJIB AU'J.'JIORITY 'lO BUDD HB 
CURRBIIT PLAN. 

soma parties take the position that any extension of the 

incentive plan that includes sharing would constitute retroactive 

ratemaking. It has also been suggested that extension of the plan 

for a three-year period would constitute an unlawful •oratorium or 

an abdication by the Commission of its responsibility to insure 

rata• remain just and reasonable. It has also been alleqed that a 

sharing plan results in unlawful variable rates and that SWB's TF2 

proposal invol vas customer contributions in aid of· construction. 

Finally, it has been argued that recent leqislative actlons 

preclude or limit the Commission's ability to consider SWB's TF2 

proposal. 

~. current plan specifically states the Commission may 
consider and approve updated depreciation rates. Ex.93,Sch.1-
57(b) It also provides that the impact of FAS changes £An~ 
incorporated unless the Commission rejects their incorporation 
after a challenqe by OPC or staff. ~.,Sch 1-59(h) 
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(i.) 

If the Comaission were to order SWB, against its will, to 

ahara revenues resulting from approved current rates, it would 

constitute retroactive rateaaking. But neither the current plan 

nor SWB's proposed plan permit the Company to raise prices to 

recover past losses retroactively from customers. Rather, SWB has 

offered to prospectively share revenues within a proposed range of 

return if its TF2 proposal is approved. The Company can agree to 

share its revenues without violating the ban against retroactive 

ratemakinq. 14 The concept of retroactive ratemaking prohibits 

charging customers for past losses of the Company or requiring 

refunds based upon an after-the-fact finding of overearnings. ~ 

~' YQCM, supra at 58-59. The TF2 proposal, like the current 

plan, does not result in automatic rate changes; rather it allows 

SWB to comai t to share revenues based upon the company' a ROE 

performance. Though SWB has a right to retain such efficiencies 

under traditional regulation, it can forego that right in exchange 

for a reasonable earnings potential. 

(ii) HB INCD'l'IVB PLAN DOllS ROT RBQUIRB 'DB 
COMMXSSION TO ABDICATB ITS ROLB OP INSURIBG 
THAT DTBS RJDIAIII JUST UD RDSOBABLB. 

The current incentive plan resulted from an agreement among 

all parties to the appeals of Commission decisions in case Nos. TC-

89-14 and T0-90-1. The signatories to the agreement committed not 

14Although an Illinois court has held that a sharing plan can 
constitute retroactive ratemakinq even if the utility consents, 
there has been no such finding by a Missouri court and the 
current incentive plan has included a sharing arrangement for 
almost four years. Illinois Bell y. Illinois commerce 
coaaission, 561 N.E.2d, 426 (Ill.App.1990). 
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to seek chanqes in the plan until it had been in operation at least 

three years. That agre8JB8Jlt and the coaaission' s Order approvinq 

it did not preclude entities who were not a party to the agraa.ent 

from filing a complaint concerninq aspects of the plan. No such 

complaints were filed, however. 

The current proceeding bas not resulted in an agreement among 

all parties. Staff and SWB have suggested that if the commission 

continues with incentive regulation it should extend the plan at 

least three years and, thereafter, the plan would continue until 

someone seeks a change in its operation. Just as with the current 

plan, any party who does not concur in any extended plan approved 

by the Commission would have the right to file any complaint 

allowed by law. Assuming that party had standing to pursue the 

relief sought, the Commission would determine whether and how to 

proceed. Because the approval of an extended plan would not 

preclude the Commission from considering complaints, the agreement 

of all parties to all pr~visions of the plan is not required, as 

suggested by OPC. As other parties are quick to highlight, the 

Coaaission is charged with ensuring rates are just and reasonable; 

the concurrence of OPC and other iJ:ltervenors is not necessary 

before a Commission Order setting just and reasonable rates becomes 

effective. 

Section 392.140 envisions the Commission investigating rates 

"whenever" they appear unjust and unreasonable. For some companies 

that occurs rarely, if ever; whereas for companies like SWB, it 

occurs like clockworko The statute does not set a schedule, but 

instead provides the Commission with discretion. Incentive 
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regulation actually allows the ca.mission to establish parameters 

for the exercise of its ov.n discretion to initiate a coaplaint. 

Tbat is a power it has always possessed under traditional 

regulation. au State ex rel. LAClede Gas y. pyblic Service 

Couission, 535 S.W.2d 561, 566 (Mo. App. 1978)as TF2 merely 

establishes ceilings and floors to manage the Company's earnings 

within a reasonable range. At the same time, it does not affect 

the rights of customers and other qualified entities to challenge 

SWB's rates. The Commission is in no way abdicating ita 

jurisdiction. 

For its part, if the TF2 proposal is adopted, SWB would commit 

to not seek any changes in the plan, either through legislation or 

regulatory proceedings, during the first three years. 

(iii) ftJI SIIUilfG PROVISIOlfS OP 'fBB CUUID1'I UD 
PROPOSBD PLAMS DO BOT RBSUL~ Ilf vaRIABLB 
DTBS 

Rates were reduced by $82M at the onset of the current plan. 

SWB has proposed additional rate reductions of $22M as part of its 

proposed extension of the plan. Additionally, SWB has committed to 

continue to freeze local exchange rates during the course of the 

plan, and no rates would change during an extended plan except as 

approved by the Commission; any such change would be on a 

prospect! ve basis only. Shared earnings from approved rates do not 

involve rate changes, variable or otherwise, because tariffed rates 

do not change unless authorized specifically by the Comaission on 

"The LAClede case discusses the Commission's broad 
discretion under the file and suspend method of ratemakinq where 
every tariff filing need not lead to a protracted rate 
proceeding. 
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a prospective basis. SWB's rates will not cbanqe without a rate 

proceeding or tariff filing as contemplated by the statutes. The 

statutes may require fixed rates, but they do not requires a fixed 

rate of return. The supreme court noted • ••• the law of the State 

only provides for the fixing of rates and does not fix the maxiaua 

return thereunder." Straube y. Bowling Green Gas Co,, 227 S.W.2d 

666,671 (Mo. 1950) 

(iv) SWB'S TP2 PROPOSAL DOBS BOT RBQUIRB CUSTOKBR 
COBTRIBUTIOBS IB AID OP COBSTRUCTIOB 

SWB has not requested that the commission trade rate 

reductions for investment. As set forth in Section III.,A.,l of 

this Reply Brief, supra, SWB takes the position that whether the 

Commission elects to continue with incentive regulation or return 

to traditional regulation pursuant to Staff's Complaint, rate 

reductions in excess of $22M are unwarranted. If the Commission 

aqreas, and if it then approves an extension of the incentive plan 

as proposed by SWB, the Company has committed to certain 

investments over the next three years. Those investments have not 

been included in rate base in the Company's response to Staff's 

earnings Complaint. Nor have such investments been used as the 

basis for the level of any rate or price recommendation in this 

case. 

Assuminq the incentive plan is continued, as investments are 

iaplemented over the next three years, such investments would go 

into rate base and, in conjunction with revenues and expenses 

associated with such investments, would impact the level of SWB's 

earnings as measured under the plan. That is exactly how 

investments under the current plan are treated, and exactly how 
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they are treated under traditional regulation. rates 

would not be increased to cover such investaents for at least the 

next three years and then only if the Company filed for increased 

rates and the Commission found thea appropriate. 

SWB is not requesting "excess earnings" to fund its TF2 

investment. SWB has committed to make the TF2 investment if it is 

permitted a fair opportunity to earn on that investment 

prospectively. 

(V) LBGISLATXVB ACTrviTIBS 

MCTA suggests that because certain legislation did not pass in 

1992 the Commission is precluded from approving any form of 

incentive regulation. The current plan was i-mplemented in 1989, 

prior to the legislation to which MCTA refers. In its Order in 

case No. TC-89-14, the Commission did express doubts about its 

ability to approve an incentive regulation plan that included price 

caps, and the 1992 proposed legislation would have clearly given 

the Commission the auth'?rity to adopt a price cap plan. Whether 

the Commission can in fact adopt a price cap plan under currant law 

is academic since no price cap provisions are included in either 

the current plan or SWB's proposed extension. 

Legislative proposals which do not subsequently become law do 

not always suggest that the existing law dQes not permit what the 

proposed amendment would have explicitly authorized. au State ex 

rel. Missouri Power & Light co. y. Riley, 546 S.W.2d 792, 797 (Mo. 

App. 1977) In any event, statutory construction i.s not necessary 

when a statute is clear. Farmers' & Labor§!rs' Coop Ins. Assoc. y. 

Director of Ray., 742 S.W.2d 141 (Mo. 1987) SWB is asking for 
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nothinq JIOre than a continuation of the plan tacitly dee~~ad lawful 

by all partie• in 1990. Thereafter, Staff's Auqust 1991 Network 

Modernization and Incentive Regulation Report concluded that 

although the current statutes do not specifically address incentive 

regulation, they contain no prohibition against the type of 

provisions included in the current or proposed plans. 16 The 

statute is no less clear now than it was at that time. 

Alternatively, MCTA, as well as the Attorney General, and OPC 

suggest that the Commission should defer any consideration of TF2 

because of the passage of House Bill 566 (HB 56'\) in the last 

Missouri legislative session. Among other things, that bill 

created a Commission on Informational Technology within the 

Department of Economic Development. That commission is charged 

with developing a state telecommunications strategy to enhance and 

equalize educational opportunities for Missouri students by 

facilitating expanded access to information; to enhance the State's 

delivery of health care; and to enhance economic developll&nt 

opportunities. The first report of that commission to the 

legislature is not due until January 1995. 

SWB's TF2 proposal is consistent with and supportive of all 

the goals and objectives set forth in HB 566. Representatives from 

the educational and medical communities have stated their support 

for the proposal on the record of this case, as have business 

representatives seeking to enhance economic development 

·~ Section VI of the report which is included in Tab B of 
the Appendix to this Reply Brief. The analysis also concludes 
that price cap regulation may be permissible under current law. 
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opportunities.r~ SWB's proposal addresses not only the 

technological requirements discussed in the bill, but also fund.inq 

concerns. 

MCTA implies that the coaaission created by HB 566 in some way 

usurps this ColiDilission's authority to consider SWB's proposal. 

This Co11D1lission has sole responsibility for telec01111unications 

policy in this state and has sole authority to deal with SWB's TF2 

proposal. 5386.250 If anything, HB 566, by recoqnizing the 

importance of delivering rural health care and education, should 

encourage CoJDllission action to begin bringing the types of 

technology envisioned by this legislation to the State of Missouri 

as soon as possible. HB 566 does not eliminate the Commission's 

jurisdiction over telecoiDJilunications development in the State. 

Rather, it seeks only to facilitate what is being proposed for 

SWB's territory in this case throughout the entire state. 

As noted above, HB 566 envisions a "report" by January 1995. 

Under SWB's proposal, Distance Learning and Telemedicine will be 

well underway in SWB's territory by 1995. HB 566 encourages 

expanding this technology on a statewide basis. It is quite ironic 

r~The Regional Consortium for Education and Technology of 
Southwest Missouri, a group of public schools, colleges and 
universities supports SWB's proposal and noted that one of the 
primary advantages of SWB's plan is that "it's ready to go now so 
the waiting will not have to last that much longer". T.97 
Others expressing support for the Company's proposal at the 
hearing include the Missouri Industrial Development Council 
Coalition (consisting of eight statewide or reqional 
organizations) (T.105), Jackson County Economic Development 
Council (T.139), Freeman Hospital, St. Louis Children's Hospital, 
Jefferson Hospital (T.99-104), the St. Louis County Chambers of 
Commerce (T.108-111), and the Intervenors for Independence 
Options (T.89-94). MeTA's suggestion that the support of SWB's 
TF2 proposal by these groups was "bought" by SWB would be 
humorous if not so pathetic. 
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that opponents to SWB's proposal would use BB 566 -a bill designed 

to encouraqa just the type of infrastructure developaent envisioned 

by TF2 - to delay brinqinq such technology to Missouri. The 

commission, therefore, should reject any suggestion to delay 

consideration of SWB's proposal, which will facilitate achievinq 

the very objectives of the leqislation. Delay will only serve to 

cause the State to fall behind other states in moving forward in 

these areas. 

Althouqh staff realizes the benefits of TF2 for Missouri 

students and health care patients, Statf half-heartedly submits 

that the additional interoffice network investment portion of TF2 

may eventually cause unlawful cross-subsidization for 

transitionally competitive or competitive services that may 

potentially use such facilities. Staff's view disreqards the 

procedures and requirements established by the Commission and the 

laqislatura to assure there is no improper cross-subsidy for these 

services. 

After several years of study, the commission has implemented 

the safeguards set forth by the General Assembly which 

appropriately calculate the costs and ensure that transitionally 

competitive and competitive services are not being cross­

subsidized. 5392.400 R&O,Case No. T0-89-56. These safeguards 

include the submission of Cost Accounting Procedure studies to the 

commission every three years for each service so classified. Any 

stated concerns of Staff relating to costs or cross-subsidy already 

are accounted for by the safeguards in place today. 
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2. CDIIGB8 SUGGB8'!11D BY WaD .u'fiBS Dl Ull aft~ OW 

DB 8JDa%B Gll%D 

OPC suggests a tapered sharing grid under vhicb custa.ers 

receive a greater share of earnings in the lower portion of the 

grid and the company retains a larger share of earnings in the 

upper portion of the grid. OPC believes a grid designed in this 

way will provide better incentives for SWB to be efficient. MCI 

and CompTel made similar proposals. 

The current grid and the grid proposed by SWB for an extended 

plan both incorporate this concept. customers receive a greater 

share of earnings between the first and second sharing point 

(60/40), and then the sharing is 50/50 between the second sharing 

point and the CAP. But the further proposal made by OPC, MCI and 

CompTel, that sharing begin at a "base ROE" and not at some point 

above it (currently 1.49 basis points; the difference between 14 .. 1t 

and 12.61t ROE), would be more restrictive than what occurs under 

traditional regulation. Under traditional requlation, SWB would 

typically be able to retain all earnings within a zone of 

reasonableness ab9ve its base return. Under MCI and OPC's 

proposal, a portion of all earnings above such a base return would 

be returned automatically to customers. Since such proposals are 

more stringent than traditional regulation, they should not be 

incorporated into any extended incentive plan. 

3. TBB RBLATIOBSBIP OF IBCBHTIVB RBGULATIOB AKD COMPBTITIOR 

MCI takes the position that incentive regulation is not a 

"tool for dealing with increased competition," but "merely a way of 

improving traditional regulation of a monopoly provider." 

Incentive regulation in Missouri and in a majority of the other 
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atates in the country is not designed to aake traditional 

regulation of •.onopoly telepbone coapanies• .ore effective. It ia 

deaigned to allow state regulators .ore flexibility in the way they 

regulate an industry that is in a transition from one of monopoly 

to competition. In fact, this Commission has previously recognized 

that incentive regulation does provide an incentive to increase 

operating efficiency and the ability to compete. Case No. TC-89-

14, Order Concerning MQtion for Stay, p.3, June 30, 1989 

There can be no dispute that as a direct result of state and 

federal legislation and regulatory decis1ons, SWB is facing growing 

competition in more and more of its markets. There is but one area 

of its market where competitors cannot easily obtain a certificate 

of service, basic local service, or two-way switched voice service 

within a local calling scope. 11 Thus, the Commission finds .itself 

attempting to adjust its regulatory policies to deal with an 

industry in transition. It must continue to insure quality service 

and reasonable prices for basic local exchange services, but also 

permit LECs to deal with the competitive pressures being 

experienced in all its other markets. This includes not only 

pricing flexibility (which is not an issue in this case), but also 

earnings flexibility and incentives to promote investment 

11Even so, a recent Staff report in case No. TA-92-145 
indicates some carriers do in fa.ct provide such services on an 
incidental basis (... copy of Staff Report in Tab c of the 
Appendix to this Reply Brief). Nor is it currently clear what is 
and what is not two-way switched voice service, and this 
ambiguity will continue to exist until the Commission defines 
such a term in a rulemaking. T.1293-97 Additionally, cellular 
carriers, which are not subject to this Commission's 
jurisdiction, are rapidly expanding their coverage areas allowing 
them to increase the number of local exchange customers they 
serve. 
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throughout the State, including the more rural areas that are 

largely shunned by competitors. 

MCI is wrong when it says alternative regulation is needed to 

provide incentives to a monopoly market. If complete monopoly 

prevailed there would be no need to deviate from traditional 

regulation. It is the introduction of competition and the ongoing 

transition away from monopoly markets that has caused state 

commissions to move away from traditional forms of regulation 

towards alternatives such as incentive regulation. 

SWB is not seeking incentive regulation as an •artificial 

incentive to become efficient." It seeks such a form of regulation 

in order that it can benefit from increased efficiencies, like 

competitive companies. MCI states that if there truly were 

competition, cost reductions and efficiencies would lead to price 

reductions. In fact, SWB has proposed $22M in price reductions in 

this case. This is in addition to $82M in price reductions in 

1989. Price reductions of $100M in a 5-year period are significant 

by any measure. In contrast, MCI does not lower its prices on the 

basis of its earnings. T.863 It sets its prices on the basis of 

its costs and the market.• 

4. ~· RBLATIOBSBIP BBTWBBN INCBBTIVB RBQULATIOB ARD 
I!IVBSTMBBT 

MCI and OPC argue that SWB's network modernization proposal 

should not be tied to incentive regulation and contend tha·t the 

Commission cannot expect to stimulate accelerated network 

8 If MCI's annual report to shareholders touted returns to 
its shareholders that are in excess of SWB's, would such earnings 
mean MCI is overearning or that its prices are excessive? 
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modernization by adopting an extended incentive regulation plan. 

However, the evidence clearly indicated that incentive plans in 

110st states do tie earnings opportunities to cOlUlitted network 

upgrades. Ex.61,p.25,Sch.l The accelerated network investments 

completed under SWB's current plan substantiate the relationship 

between incentive regulation and accelerated network modernization. 

As SWB witness Crossley explained in his testimony, citing data 

requests produced to Staff in Case No. TC-89-14, the capital 

expenditures under the current plan were over and above budgeted 

business as usual projects. Ex.76,p.25 

Absent the current agreement, rural Missouri customers would 

not have the additional services and quality of service available 

today. As Mr. Crossley emphasized, the network modernization 

program -- 100 central office upgrades, upgrades of approximately 

750 miles o~ interoffice ~acilities, and the elimination of 60,000 

party lines -- would not have been undertaken by SWB in this 

accelerated time frame. Ex. 76,p.24-25 There were no plans to 

expend capital resources on these rural infrastructure improvements 

at the time the current plan WdS adopted.~ 

~he Attorney General (p.21 of its Brief) argues that 
infrastructure investments must always be economically justified. 
If that were the case, most rural network investments would never 
be made and outstate Missouri would not have access to its 
present modern telecommunications network. Certain improvements 
such as party line elimination could never be accelerated. In 
Case No. TC-89-14, this Commission itself recognized. that there 
are factors other than economics, such as expanded service to 
customers, improved quality of service and attraction of 
customers, which must be weighed in determining whether 
technology should be deployed. R&O,p.56 Further, Rule 4 CSR 240-
32.100 defining basic local service standards appears to require 
certain investments by LEes without regard for any economic 
justification. 
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Tbe Comaission can find further confirmation of the 

relationship between incentive requlation and accelerated 

infrastructure improvements by comparing the network modernization 

plans filed by the next two largest Missouri local exchange 

companies in response to 4 CSR 240-32.100, the Commission's new 

rule defining basic local service. 91 These filings indicate that 

the network investments completed under SWB's current plan resulted 

in its customers receiving the benefits of an upgraded network and 

many new services on a significantly expedited basis and without 

any rate increase.~ Ex.76,p.24-25,37-38 

As with the current plan, SWB is now proposing with TF2 to 

make significant incremental capital investments in Missouri's 

infrastructure over and above the Company's business as usual 

infrastructure plans. Mr. Robertson explained that these 

incremental investments are part of an incentive regulation 

package. T.7ll SWB's Brief at pages 182-83 provides details 

regarding these investments. Such agreements or packages are 

premised on the idea that proper incentives stimulate companies to 

accelerate or increase infrastructure development. 

Parties in this case who suggest that SWB's proposal to make 

91At the time SWB made its investment commitment for the 
current plan, there was no Commission rule requiring any such 
upgrades. The fact such a rule was later deemed necessary itself 
demonstrates the failure of traditional regulation to incent 
sufficient modernization. 

~ile some smaller LECs may not require rate increases to 
modernize pursuant to the rule, the evidence indicates most of 
them actually operate under a form of incentive regulation -
price regulation, under which their earnings are by default not 
subject to Staff audit or commission review unless they file for 
price increases. T.285 
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these discretionary investments as part of its TF2 package 

constitutes "blackmail" are either beinq disinqenuous or absolutely 

ignoring business realities and the necessity of making prudent 

investment decisions. None of these investments are required by 

the commission rules or are necessary to meet franchise service 

obligations. This Company has and will continue to meet its 

franchise obligation and provide quality service to all of its 

customers. Prudent business management, however, obligates SWB to 

invest its discretionary capital where it will receive the best 

return. This is not "blackmail;" it's how any reasonable and 

responsible company conducts business." 

5. I'IBBR IS lfBCBSSARY I'OR BI'I'BCTIVB IH'l'BlU\CTIVB APPLICATIONS 

OPC's and the Attorney General's claims that copper 

transmission is adequate, greatly exaggerates the capabilities of 

copper and exhibits a lack of understanding of the educational and 

medical activities inherent in Distance Learn.ing and Teleaedicine 

programs. OPC has admitted that the quality of live interactive 

video over copper is not equivalent to broadcast quality but 

contends that this would only be a detriment for an activity that 

requires a lot of motion. OPC Brief,p.32 Distance Learning and 

Telemedicine are just such activities. Distance Learning is not 

limited to classroom lectures as apparently envisioned by OPC. 

Interactive Distance Learning can and should allow and encourage 

live interaction not only between teacher and student but between 

"sWB is not alone in this regard. MCI responded in a data 
request that as it rolls out new services and infrastructure 
developments, it evaluates the profitability that such services 
and developments are likely to return. T.715 
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atudents in different classrooms using charts as well aa other 

video and aultiaedia applications. Ex.84,p.7 

Liaiting the technology to copper necessarily li•ita the 

applications available to teachers and students in the Distance 

Learning environment. Classroom instruction today involves aany 

activities requiring motion science experiments, cooking 

classes, using maps and charts for geography classes, performances 

and plays for drama class, illustrating math problems on the 

chalkboard, to name just a few. As SWB witness Crossley 

eaphasized, classroom instruction is using more and more multimedia 

applications. Computer graphics and animation will become part of 

the curriculum. Ex.76,p.16-17 These activities simply would not 

be effective on a copper network. 

Despite OPC's contentions, quality and speed is even more 

iaportant for medical applications. Despite the fact that OPC is 

•dubioua" about the ability of a doctor to diagnose from a remote 

location, it is dona and it may lead to the survival of rural 

hospitals. T.lOl-04 Remote diagnosis is one of many applications 

medical providers are planning to use with Telemedicine." As 

explained by SWB witness Tung, the increased bandwidth and the 

resultant increased quality and speed associated with fiber are 

necessary for an effective Telemedicine application. Ex.84,p.5 

"other examples include: Sharing databases and resources 
transmission of x-rays, cost containment, doctor consultations, 
etc. T.99-104 
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IV. DH DUIGJI 

In the event the Commission does not adopt SWB's proposal to 

continue with incentive reC)Ulation under the TF2 proposal, SWB 

supports the rate design stipulation subai tted as Exhibit 159. SWB 

opposes the four additional rate design issues recomaended by 

MICPA, OPC and the Federal Executive Agencies as explained below. 

1. PRIVATB PAYPHOD Ill'l'BRCODBCTIOR RATB 

MICPA's Brief makes self-serving and unfounded assertions not 

derived from either the record or reality. The underpinning for 

MICPA's perceived concerns appears to be a self-inflicted feeling 

that SWB' s current payphone interconnection rate structure somehow 

has inhibited the growth of private payphone (aka Coin Operated Pay 

Telephone or COPT) providers in Missouri. This simply is not true. 

The current payphone interconnection rates were approved by 

the commission following a 1989 joint stipulation submitted by 

Staff, SWB and MICPA in SWB's last complaint case (Case No. TC-89-

14) which significantly reduced the charges imposed on private 

payphone providers. Since then, the nUllber of COPT lines have 

increased from 835 in 1989 to 2752 in 1992, an increase of 230t. 

In addition, the number of COPT providers certificated by this 

Commission increased from 25 in 1989 to 78 in 1993, an increase of 

212t. Ex.133,p.12 During this same period, total qross intrastate 

revenues for privata payphone providers increased from $773,980 in 

1989 to $5,839,355 in 1992, an increase of over 650t." .1356-58 

"The MICPA members themselves have done particularly well. 
For example, KNS Enterprises has increased annual intrastate 
revenues from $104,612 in 1989 to $696,884 in 1992 (566% growth). 
During this same period, World Communications (Mr. Gary Pace) 

(continued ••• ) 
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In spite of such tremendous growth, lfiCPA asserts that it is 

•entitled" to a cOJaplete elimination of usage-sensitive rates and, 

instead, the application of the single line business rate in a 

resale environaent. This rather bold proposal would grant private 

payphone providers the most favorable rate offered to any reseller 

within the State.• MICPA equates its desire for lower 

interconnection rates with the need and rationale for residually 

priced basic local service (characterized as a Category II service 

under Case No. 18,309), which specifically was designed to enhance 

universal service for basic residential and business local exchange 

service customers. Suffice it to say, the social value, goals and 

principles that have directed subsidies to basic local service 

rates do not and should not apply to the interests of MICPA. 

The present COPT interconnection rate is reasonable and fair 

in relation to the rates charged other resellers. SWB's position 

consistently has held that a~cess-like services that are resold, in 

whole or in part, should be priced on a usaqe-sensitive basis. 

Ex.133,p.6 Contrary to MICPA's claim, the purpose of the usaqe­

sensitive charge is not simply to send a signal. The measured rate 

actually is designed to recover the costs which genuinely are 

incurred on a usage-sensitive basis. While SWB realizes that 

neither the Company nor the private payphone provider can charge 

for local coin service on a per-minute basis, the solution is not 

95 ( ••• continued) 
increased annual revenues from $460,444 to $2,752,976, (nearly 
soot growth). T.l356-57 

"MICPA's proposal also would grant itself one of the most if 
not the most favorable interconnection scheme in the country. 
T.l359 
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elillinatinq a cost-driven per-Jd.nute COPT charge. Usage-8en8itive 

costs will continue to be incurred and any flat-rate scbeae will 

simply result in a mismatch between cost causation and rate design. 

As such, COPT usage charges are economically efficient and 

appropriate. Ex.l33,p~7 

Moreover, MICPA's own testimony undermines its plea for flat­

rate interconnection. MICPA witness Harvey provides an example of 

what she says is a typical bill for a private payphone provider. 

Ex.l34,Attachment A In this typical bill, the average duration for 

a local call was only 4.3 minutes. Ex.133,p.l4 This produces an 

average usage cost of $.0738 per call to the private payphone 

provider. With a $.25 local coin rate, however, the private 

payphone provider receives a margin on the usage cost of over $.17 

per call. In contrast to MICPA' s hollow cry for help, the existing 

interconnection rate is not a problem for the private payphone 

industry and, therefore, does not deserve consideration.w 

MICPA also argues that it is being treated unfairly in 

relation to other resellers. This is far from the truth. Although 

MICPA uses the present shared tenant services (STS) rate as the 

sole example for flat-rate pricing,M not even STS providers 

receive the most beneficial basic local business rates sought by 

~ICPA's claim that SWB's payphones do not benefit the 
Company also is not supported by MICPA's own evidence. By its 
own admission, MICPA's analysis contains "apples to oranges" 
comparisons and contains numerous flaws such as excluding 
significant revenues. Ex.l57,p.l5;Ex.l33,p.l5-20 

"MICPA also argues private payphones should be treated more 
like hotels, motels and hospitals. This analogy is flawed 
because these other entities are specifically excluded by law 
from regulation and consideration as a reseller. §386.020(40) 
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III CPA. (STS providers are required to pay PBX trunk rates, not 

basic local business rates.) Furtberllore, the Coaaission 

implemented flat-rate pricing for STS providers for very unique 

reasons. In Case No. T0-86-53, the Commission reasoned that since 

non-resale PBX users are charged a flat PBX rate, so also should 

STS providers. R&O,p.23 In addition, the Order expressed that the 

Commission would reconsider its pricing decision when STS 

arrangements began to significantly impact the cost of telephone 

service for other telephone service customers. jg. In the seven 

years since STS was authorized in 1986, there have only been 10 

providers certified, and two of those are no longer in business in 

spite of the Commission's generous rate treatment. Ex.l33,p.8 

This rather anemic growth rate is much different from the 

significant COPT growth rate in Missouri. 

Furthermore, the existing COPT interconnection rate is already 

very reasonable in rulation to the charges applicable for other 

resellers. COPT provider~ currently pay significantly lower usage 

rates than both interexchanqe carriers and enhanced service 

providers. For instance, the COPT charge is 65t less than 

interexchange carriers pay and 40t less than what enhanced service 

providers pay for usage." Ex.l33,p.9-10 This existing and 

already generous COPT discount becomes even more obvious and more 

favorable to the COPTs as the call duration becomes longer. ~. 

"MICPA's argument that private payphones rates contain 
greater contribution than switched access is based on cost 
information that is off by a full decimal point, thereby 
undermining its analysis by over soot. MICPA Brief,p.28 
Nonetheless, MICPA's flawed contribution analysis would support 
lowering the significantly higher IXC and ESP access rates to 
levels closer to COPT rates, not lowering COPT rates further. 
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JaCPA also argues that the per call charge should be 

eliminated because the charge allows paYJ18Dt to SWB twice ror aoae 

calls that: have been converted from toll to local due to the 

implementation of Case No. T0-92-306. This logic is flawed, first:, 

because MICPA's explanation of how this alleged result occurs 

misrepresents SWB's calculation of its expanded calling revenue 

impacts. Second, even if MICPA's description of the calculation 

were accurate, the result would be that the $6.1M expanded calling 

revenue impact estimate would be incorrect; it would not lend 

support to the position that the per call charge should be 

eliminated. 

MICPA explains its rationale based on a sample call where SWB 

would lose $.20 in access revenue from IXCs due to the 

implementation of T0-92-306. MICPA states that: SWB included that 

entire $.20 in its estimate of expanded calling losses, but then 

will charqe the pay phone provider $.07 for the call when it 

becomes local (thus resulting in $.07 of double charging). 

However, due to time and data limitations in Case No. T0-92-

306 and the relatively small volume of this kind ot traffic in 

relation to total traffic, SWB included nothing in its expanded 

calling revenue impacts for the type of call MICPA describes. That 

is, using MICPA's sample call, SWB included zero loss for that call 

in its expanded callinq estimates, not $.20 as MICPA contends. 

Furthermore, since SWB will receive $.07 on the call when it 

becomes local, then the loss that should have been estimated, if it 

were possible, is the difference between the $.20 toll revenue and 

the $.07 local revenue, or $.13. 
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Ideally, SWB should have included this $ .. 13 loss in its 

expanded calling impacts, not zero as was actually done or $.20 aa 

MICPA erroneously contends was done. This would result in expanded 

calling losses greater than the estimated $6.1M, but once again 

MICPA provides no rationale to support the elimination of the per 

call charge. 

In summary, there is neither evidence nor any rational basis 

to support the elimination of the present usage-sensitive charge 

paid by COPTS. MICPA' s proposal would no longer provide the 

assurance of cost recovery for a resold service. In addition, 

MICPA's proposal would entice other resellers such as interexchange 

carriers and enhanced service providers to press for similar flat 

rata only pricing for their access services. SWB joins staff in 

opposing any change in the present COPT interconnection tariff. 

2. CALL TDCB RATB 

OPC substantially modified its proposal in its Brief to the 

point where OPC goes weJl beyond its prefiled testimony and SWB was 

not able to reply to this new proposal in the record. OPC witness 

Thompson clearly characterized his recommendation in rebuttal 

testimony as a proposal "that the price be lowered from the current 

$8.00 per activation to $1.00 per activation." Ex.106,p.38,42 

Company witness Bailey's Surrebuttal testimony refuted OPC's 

initial proposal by illustrating that it would require provision of 

this service far below incremental cost and it could severely 

overload both SWB personnel and law enforcement with less serious 

complaints of improper telephone use. Ex.9l,p.36-37 
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OPC's Brief, on the other hand, makes two new proposals 

relatinq to SWB's call Trace service. First, OPC auqqests the 

activation charqe should be unbundled so that the custoaer is 

charqed $1.00 per activation Ansi $7.00 more if the customer 

thereafter requests the Company to provide the trace information to 

the police. OPC Brief,p.41 As this proposal was not presented in 

OPC' s testimony, SWB did not respond to it. 100 In addition, 

nowhere in OPC's testimony is there a recommendation to eliminate 

all nonrecurrinq charges associated with the service. Nonetheless, 

this proposal also is presented in OPC's Brief. OPC Brief,p.44 

Lastly, it should be emphasized that SWB has received no 

customer complaints reqarding the present rate for Call Trace 

Service. OPC merely is attempting to continue to wage its battle 

aqainst Caller ID service by urging modification to other services. 

3. CBLLULU Ill'l'DCODBC'!IOR SDVICB RATB 

OPC attempts to reintroduce a cellular interconnection issue 

that was litigated ex+:ensi vely twice in the last six years. 101 

Both Case Nos. TC-86-158 and TR-90-144 specifically analyzed SWB's 

cellular interconnection tariff after consideration of siqnificant 

evidence from numerous expert witnesses regarding the appropriate 

rate application. 

The same rationale against OPC's proposal exists today as it 

1~. Bailey stated during cross-examination: "But I didn't 
see that in the testimony and I did not rebut that in my 
surrebuttal testimony." T.1378 While pursuing further, it 
became evident that OPC's proposal would add costs, complicate 
marketing and reduce sales for the service. T.1380 

101Refer to the joint Brief of CyberTel and Mccaw (p.1-3) for 
a complete history of this issue. 
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did previously. First, the FCC bas indicated the application of an 

access tariff treating cellular companies as interexchanqe carriers 

would be inappropriate. Ex.9l,p.31,App.B In addition, Mr. 

Dunkel's proposal simply is not workable. Ex.91,p.29 SWB bas no 

way of determining the exact location of the mobile phone. SWB 

would have to rely completely upon the self-reporting of the 

cellular carrier and, in many instances, the cellular user. Even 

OPC admits that cellular areas (cells) that overlap various 

landlina calling scopes would cause problems with its proposal. 

OPC Brief,p.48-9 In short, OPC's proposal is unnecessary and 

unworkable. 

4. DIRBCT INWARD DIAL (DID) TRUKK RATB 

The Department of Defense and Federal Executive Agencies 

(FEAs) generally support the Joint stipulation on Rate Design 

submitted by several of the parties. FEAs' offer one additional 

rata design recommendation, however, relating to DID rates. 

The FEAs proposal lacks any evidentiary support whatsoever. 

FEAs witness Gildea recommended that "li the present rates are 

excessive relative to costs, a high priority should be given to 

rate reductions for [DID]." Ex.9,p.6 The FEAs, however, candidly 

admit that there is no record evidence regarding costs, usage or 

revenues upon which the Commission can adopt any modifications for 

DID service. FEAs Brief,p.4 Furthermore, there is no evidence 

that the number of service units "should be sufficiently small" or 

that the revenue effects would be "relatively minor." ,Ig. In 

addition, the FEAs proposed rates of $20.00 monthly per trunk and 

$5. 00 per group of numbers are absent from witness Gildea's 
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testiaony or any other place in the record. 

proposal inherently lacks any evidentiary support. 

5. 8WB' 8 LII'BLID PROPOSAL 

the PEAs 

MICPA is the only party opposing SWB' s expanded LifeLine 

proposal. Contrary to its views, the proposal complies with 

Missouri law since it is rationally related to proaotion of the 

goal of universal service and treats all customers falling within 

the federal government's poverty guidelines as appropriate 

recipients of a preferred rate. MICPA's other arqumenta and 

citations to the record also are mistaken. Private payphone 

providers will not be funding this proposal. T.1425 In addition, 

aeaningful attempts to target and assist needy customers should be 

fostered. 

V. COBCLUSIOB 

Southwestern Bell urges the Commission to proceed as follows: 

• Adopt the Company's proposal to continue with incentive 
requlation and use 10.7% ROE (excluding Yellow Page 
earnings) both as the initial sharinq point and in 
assessing the reasonableness of SWB' s current rates. 
Additionally adopt SWB's actual cost of debt and capital 
structure for use in an extended plan; 

• Adopt SWB's proposed depreciation rates and aaortization 
of the reserve deficiency; 

• Adopt FAS 106 and retain FAS 87; 

• Continue to apply the adjustments (with the exception of 
the Yellow Page earninqs adjustment) adopted in Case No. 
TC-89-14, both in judqinq the reasonableness of current 
rates, and in measuring SWB's earnings under an extended 
plan; and 

• Adopt the Company's proposals to reduce revenues by $22M 
and forego ita cos revenue requirement ($6M). 

When the impact of adopting these proposals is applied to the 

company's 1991 or September 1992 operating results, the company's 
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earnings level and its rates are reasonable. 

Adoption of such proposals will also enable the ca-.ission to 

accomplish the following goals: 

• An ongoing freeze in the prices of local exchange rates; 

• Incremental discretionary investments in SWB's Missouri 
network of $140M to $150M over and above SWB's normal 
construction budget, making possible both Distance 
Learning and Telemedicine applications that will help 
boost economic development opportunities, particularly in 
rural Missouri; and 

• The ongoing opportunity for customers to automatically 
share in Company earnings over the course of an extended 
plan. 

Adoption of SWB's TF2 proposal will permit the Commission to put 

Missouri into the forefront of the information age. The 

alternatives suggestad by Staff and OPC are repressive in nature, 

cannot accomplish the above goals, and will leave Missouri behind 

other states which are aggressively seekinq to encourage additional 

infrastructure development. 

Respectfully submitted, 

SOUTHWESTERN BELL TELEPHONE COMPANY 

By ~ ... ,_~ 
ALFRED G. RIC: JR. 
ANN E. MEULEMAN 
MICHAEL C. CAVELL 
MARK P. ROYER 
DARRYL W. HOWARD 
JOSEPH F. JEDLICKA, III 
KATHERINE C. SWALLER 

Attorneys for 
Southwestern Bell Telephone Company 
100 Nc Tucker, Room 630 
St. Louis, Missouri 63101-1976 
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at the time of the rob~ry. nor was the 
money beinr conveyed. 

For the reasons stated, it is the re.:om­
mendation of your Commissioner that the 
judgment be reversl:';i 

PER Cl'RIAM. 

The forecoing opinion of WOLFE, C., 
is adopted as the opmion of the court. 

The judgment of the circuit court is 
accordincly re\·ersed. 

ASDERSO~. P. }., ~L-\ITHES, ] .. 
and JAMES D. CLE~IE~S. Special Judge, 
concur. 

Cecil C. MITCHELL, Vera Mitchell, Oeorge 
Croft aad Le11a Croft (PI~Iatlflls), 

Appellants, 

"· 
SOUTHWESTERN BELL TELEPHONE 

COMPANY, a Corporation (Defeadaat). 
Respenclut. 

No. 29599. 

St. Louis Court of Appeal& 

lllssourL 

Feb. G. 1967. 

Subscribers brought action against tele­
phone company for damages for breach of 
advertising contract because one of the 
telephone numbers in advertisement was 
not the correct number and subscribers al­
legedly lost business because of such error, 
and company counterclaimed for contract 
price of other ad\·ertisements which were 
correctly printed. The St. Louis Cira.it 
Court, James E. !l.lcLaughlin, J., entered 
judrment adverse to the advertisers, and 
\hey appealed. The Court of Appeals, 

Wolfe. C., held that proof of alleged loss o· 
pro6ts was insutlicient to entitle subscriber. 
to <Um.1ges for loss of profits, but thlt ev: 
den<:e was sufficient to justify a 6ndtng th~· 
advertisements were worthless and t~t su~ 
s.:rihers were entttled to award of <!Ja:o1ge 
in amount paid for advertisemer.ts. 

Judgment rev~rsed and cause remand-

I. Court a e=231 (52) 

The Court of Appeals is not restricte·: 
to pleadings in determining its jumd:cu~ 
on appeal. V .A.M.S.Const. art. S, I J. 

2. Couts e=231(51) 

Where prayer of plaintiffs' petition ask­
ed for $50,000 as damages, but record dis­
closed that maximum damares claimed by 
plaintiffs were $3)14.()8, Court of .-\ppeal! 
had jurisdiction of appeal by plaintiffs 
V.A.M.S.Const. art. 5,§3. 

3. DamsgM ¢=40(1) 

In action for loss of profits, recovery of 
speculative or conjectural profits cannot ~ 
md. 
4. Telecommulcatlena C=>2M 

In action by subscribers apinst tele­
phone company for damages for breach oi 
advertising contract, because one of the 
telephone numbers in advertisement was DOt 

the correct number and subscribers alleged­
ly lost business because of such error, proof 
of allqed loss of pro&ts was insufficient to 
entitle subscribers to recover for loss of 
profits. • 

5. Telecommulcatlona ~277 

In actioo by subscribers against tele· 
phone company for damages for breach of 
advertising contract, because one of the 
telephone numbers in advertisement was not 
th'e correct number and subscribers alteged· 
ly lost business because of such error, cost 
of radio and newspaper advertising said by 
subscribers to have been used to minimize 
their loss of profit because of the error, was 
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aot allowable, where there was no proof 
that the radio and ne•·spaper advertisinc re­
duced the loss, and such advertisements 
were for the most part quite remote in 
point of time from date when telephone di­
rectory was issued. 

a. Telec:ommunlcatlollt e=280 

Running of advertisements in classified 
section of a telephone directory is not a 
public service but a matter of private con­
tract between subscriber and telephone com­
pany, and a contractual limitation of liabil­
ity for breach of such contract is a valid 
limitation. 

1. Telecommu111catlo111 4=284 

In action by subscribers against tele­
phone company for damages for breach of 
ad,·ertising contract, because one of the 
telephone numbers in advertisement was not 
abe correct number and subscribers alleced-
17 Jolt basinaa because of IUCh error, ni­
denc:e was sufficient to justify finding thall 
advertisements were worthless, and was suf­
ficient to support an award of damages in 
amount paid by subsaibers for the adver­
tisements. 

Not to be reported in State Reports. 

Kappel & NeiU, Waite:- S. Berlanan, St. 
Louis, for appellants. 

John Mohler, Georrc. ]. Meiburrer, St. 
Loais, for respondent. 

WOLFE. Commissicaer. 

This is an action wherein the plaintiffs 
seek to recover damages for breach of an · 
ad,·ertisinr contract. The advertisement in 
question was in the classified section of the 
defendant's telephone directory. One .of 
the tel-ephone numben in the advertisement 
was not the correct number, and the plain­
tiffs contended that they were damaged by 
the error to the extent of $3,i4l.08. The 
defendant counterclaimed for the contract 
price of two other advertisements whieh · 
were correctly printed. One was in the East 

IIILW.H-U" 

St. Louis classitit.d directory and the con­
tract price was $15 ; the other 1us in the St. 
Louis County classified directory and the 
contract price was $288. It was stipulated 
that the defendant wu entitled to a judr­
ment for the two amounts lut mentioned. 
and the court directed a verdict for the de­
fendant on the two claims and lurther di­
rected a verdict in favor of the plaintiffs in 
the sum of $l. From the judgment that fol­
lowed, the plaintiffs prosecute this appeal. 

The plaintiffs were in the business of 
rentinr trailers and concrete mixen. As 
partners they operated under the name of 
"Croft Rental Company". They contract­
ed for advertisements in the St. Louis 
classified phone directory. One advertise­
ment took up a quarter of a pare under 
the classification of trailers. It carried 
their name, pictures of various types of 
trailers that they rented, picture of a con­
crete mixer. aDd stated that they were 
memben of a nation-wide rental system 
which permitted the renter to leave the 
trailer at the city of the renter's destina­
tion when rented for a one-way trip. The 
other advertisement was under the classi­
fication of concrete mixers. It was smaller 
and merely ad,·ertised the rental of the 
mixers. 

In the larger advertisement classified un­
der "trailers", ty.·o phone numbers were 
listed. One was Evergreen 1-9.384 for a 
rental lot on ~orth Broadway .and the oth­
er wu, Garfield 1-Jl..U for the main office 
and rental iot on Salisbul)' Street. The 
last mamber was -·ronc and it should hne 
been Central 1-3144. Th~: same error was 
made in the small ad for the rental of eon­
crete mbcers which carried but one number. 
The term of the contract was for twelve 
months and thf! plaintiffs agreed to pay 
the defendant $1,3-W on which amol.lnt 
they had paid $ill. The correct number 
of the company appeared in that part of 
th.e directory where all sttbscribers are 
listed alphabetica.lly. 

Mrs. Vera Alitc:hell, one of the plain­
tiffs, who took phone calls at the Salisbur;y 
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Street address and kept the books of the 
company, was the only W~o·itness who testi­
fied. As most of the facts above stated 
were admitted, her testimony w:~.s chiefty 
confined to that which the plaintiffs con­
sidered proof of their damages. She testi­
fied that the Croft Company w.u open for 
business seven days a week, and that their 
busiest time was on weekends. The num­
ber in the classified section (Garfield 1-Jl.g) 
was the number of the Senack Shoe Com­
pany, and she said that after it appeared 
in the advertisement instead of their prop­
er number (Central 1-3144) she called the 
Senack Shoe Company to have them refer 
calls, erroneously made to them, to the 
right number. She said that she did not 
receive full assistance from the shoe com­
pany in this respect and that the shoe com­
pany was not open on Saturdays and Sun­
days. 

country use for which they received from 
$7.50 to $125. 

The witness stated that they had ad­
\"ertised by radio and television to c:.F.set 
the mistake in the directory and for t.~:s 
th~y had expended $1,1.36.88. The corr.;c.:"ly 
earned more in 1934 than it had the pre~·:•.·;s 
year when its number was correctly c;o~:-:'!d 
in the directory. The witness attr.i::;:~d 
this to the fact that they had more trai!e:-s. 
She also stated that when the 1955 dire~~~Y 
came out, with the correct number 111 it, 
their phone calls increased immedia:tly, 
being almost double the number rece;Yed 
before. 

[1, 2] The defendant questions ou: ju­
risdiction of this appeal because the prayer 
of plaintiffs' petition asks for · $50.1))j as 
damages. The defendant states that ::::ce 
the appellants seek a new trial upon :his 
petition the amount in controversy is s=·~ .. :(l() 
and that consequently it is iD excess of 
$7,500, to wbicb our jurisdiction is liln.~ed. 
Mo.Const. Art. V, Sec. 3, V .A.M.S. The 
defendant has overlooked the fact that we 
are not restricted to the pleadings in d~:er­
mining our jurisdiction. We may look at 
the record, and here the record disc:~ses 
that the maximum damages claimed are 
$.3,714.08, and the jurisdiction of this a;:?eal 
is properly with us. Beasley "· At.iens, 
Mo., 277 S.W2d SJB; Baer Y. Baer, .361 
Mo. 1214,274 S.W2d 298. 

The witness stated that she had ne\·er 
counted the number of phone calls 1H 
Croft Compuy received prior to the is­
sues of the 1954 directory, and, over the 
objection of the defendant, she estimated 
that on Monday, Tuesday, Wednesday, 
Thursday, and Friday the calls had aver­
aged twenty-five a day. She also estimated 
that an ;Overare of forty calls had been re­
ceived on Sa.turdey and 6 fteen on Sunday. 
She said that a.fter the 1954 directory was 
circulated she made a count of calls re­
ceived on eaturday and Sunday but not 
on a weekday. The witness then estimated 
that the calls dropped from fifteen on 
Sunday to five, on Saturday from forty 
to fifteen. and on the other days of tbe 
week from twenty-five to ten. She also 
estimated that fifty per cent of the calls 
received resulted in rentals. She said that 
about eighty per cent of the rentals were 
for two dollars and twenty per cent of the 
rentals were for four dollars. The per­
centage of profit on a rental was said to 
be forty-five per cent. The witness further 
testified that under the Nationwide Trailer 
Rental System, of which they were members, 
they occasionally rented trailers for cross-

It is contended by the plaintiffs tha: the 
court erred in dhecting a verdict for 
nominal damages and they maintaiD that 
the various estimates made by their •-i:..'"less 
presented a reasonable basis for bing 
the damages. They estimate that m of 
their phone calls resulted in sales ar.G they 
estimate that they lost 4,430 calls curing 
the year. They estimate that 80% oi :heir 
rentals are for $2, and 20% for $4, a::d by 
this they arrived at an estimated gross 
loss on rentals of $5,316, upon which they 
c:laim a net loss of 45%, which •·ould 
han: been their probt. To this they add 
the sum paid for other advertising and 
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the $112 paid on the contract in question 
to reach the total of $3)41.08 which they 
claim as damages. Against this contention 
and in support of the trial court's ruling 
the defendant, respondent, maintains that 
such evidence did not afford the jury a 
reasonable basis for determining that plain· 
tiffs would have had a greater net profit, 
or if they would have had a greater net 
profit no proper proof of the amount of 
such additional profit was made. 

The plaintiffs, in support of their con· 
tention that there was a sufficiency of proof 
of damages to make a submissible case, state 
that a plaintiff should not be denied sub-­
stantial recovery if he has produced the best 
e\·idence available and it is sufficient to 
afford a reasonable basis for estimating 
his loss. We are cited to a number of 
cases but those upon which the plaintiffs 
principally rely are Faire v. Burke, 363 ~lo. 
562, 252 S. W .2d 289, Smaller v. Wunder· 
lida, Yo.App .. 62 S.W2d 919, and Master· 
100 ,, Oaesapuke a Potomac Telepbooe 
Co., SS App.D.C. 23, 299 F. 890. 

which could have beer: attributed to no other 
reason than the omiuion of his name froa 
the directory. This was a proven lo~& of 
profit. 

(3, 4] None of the foregoing cases nor 
the others cited present facts that are 
analogous to the facts before us~We must 
weigh the evidence under the established 
rule that a recovery of speculative or con· 
jectural profits cannot be had.!Dtn Tnemec: 
Co. v. !'-:orth Kansas City Development Co .. 
Mo., 290 S.W.2d 169, li-4, our Supreme 
Court had under consideration a :suit for 
loss of profit by reason of delay in paving a 
street ne::t to plaintiff's factory. In pusinr 
upon the sufficiency of proof it had this 
to say: 

"In order to prima facie prove plain­
tiff's case, evidence in the form of re­
liable data should have been forthcom.· 
ing so that a jury could reasonably find 
a loss or a lesser profit for the stated 
months was due to the dela7 and could 
also make a reasonably llcaarate esti· 
mate or approximation of the amount 

The first case, Faire v. Burke, had to do of the loss. It seems that plaintiff was 
with crop damages due to faulty spraying. relying solely upon the estimate given 
There was proof of the condition of the by its secretary-treasurer as proof of 
crop before and after the spraying took loss of profits (and of the amount there-
place and proof of the extent of the dam- of) due to defendant's delay. • • • 
ace done. There appears to be no similarity This court and the courts of appeal of 
between this and the situation before us. this state have ~en strict in evaluating 
The same may be said of Smalley v. Wun- the sufficiency of the evidence warrant-
derlich, which had to do with ..4e breach ing a reco\·ery of damages for loss of 
of a contract to supply cravel and the profits. Our courts have refused to 
proof of the profit lost was clearly shown permit a jury to speculate, without sub-
by the evidence. stantial basis, as to what might be prob-

Tbe f M t Ch ......... able or expected profits as an elemmt 
caH o as enoa w. esa.....,...e of damages.,. 

& Potomac Telephone Co., comes somewhat 19... 
closer in point of fact than the first two \.P'Applyinc the foregoing to the evidence be­
cited, inasmuch as it . bas to do with the fore us, it appears that the proof of loss of 
complete omission of a doctor's name from profits was insufficient. In the first place 
a telephone directory. There was evidence the earnings of the company were greater 
that his cans fell from an estimated twenty- than the year before and the estimated loss 
five a day to five or seven by reason of the was reached by estimate upon estimate, 
omission. There was evidence that a pa· which left the whole matter in the realm of 
tient seeking his office could not reach him conjecture or speculati.,n. Shealy's Inc., "'· 
by telephone and there was also evidence Southem Bell Telephone & Telea:raph Co .. 
tlut be suffered an actual loss of $5,000, D.C.S.C., 126 F.Supp. ~ 
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oo the contract, but the defendant lftain., 
tains that before they can reco,·er the 
amount paid there must be shown a total 
failure of consideration. \\·e are cited to 
Western Outdoor Advertising Company of 
Xebraska v. Berbigl,~. ~!o .. -\pp, 26J 5 W. 
2d 205. That case had to do with ad\·ertts­
ing by the erection of signs or bai:::..:.ards. 
These were erected but there was e\·i~ence 
that some of them were not maintained 
pro~rly as provided by the contract. The 
Kansas City Court of Appeals held that 
since there was no complete failure of con. 
sideration, the advertiser could not rec~:aer 
the amount paid for the signs. 

As to the cost of radio and news. 
paper advertisinr said to have been used to 
minimize plaintiffs' loss of profit, this might 
have been an item of damage if there had 
been proof of a loss of profit, proof that 
these ad\·enisements did reduce the loss and 
were expenditures necessary to do so. 
There was no such proof and the ad .. ·ertise­
ments for the most part were quite remote 
in point of time from the date when the di­
rectory was issued. For these reasons they 
Were not allowable as damages. 

(6] The question is also raised as to the 
validity of the clause in the contract f>e. 
tween the parties limiting the liability of the 
telephone company. It is as follows: 

[7) This is quite different from the facts 
here under consideration. The purpt: ~~ , ! 
the advertisement was to inform the p~.:~l:c 
of the plaintiff's' telephone num~r. It is 
true that the num~r for the Broa·~14·ay 
rental lot was correctly printed, but the eyj. 

dence was that the basioess done from this 
place \\'as quite negligible. The telephone 
num~r of the main rental lot was improp. 
erly listed in both ad\·erti~ments. Th:s 
presented sufficient evidence from which rt 
could be found that the advertisements were 
worthless and would support an awa:c of 
damages in the amount paid for the ~\·er. 
tisements. 

"The applicant agrees that the Tele­
phone Company's ma;o:imum liability for 
damages arising out of errors or omis­
sions in the directory ad\·ertising to be 
PfOYided sha!J be limited to the aJnouut 

. to be charged for suc.b directory ad· 
vertising." 

For the reasons stated, it is the recom. 
mendation of the Commissioner that the 
judgment be reversed .and the cause re­
manded. 

The plaintiffs contend that this clause is 
invalid and rely upon Jacobs v. Western 
Union, l96lfo.App. 300, 196 S.W. 31. This 
was an action arising out of defendant's 
failure to deliver a teiregram. It was an ac­
tion e.z delicto bottomed on the breach of 
a public duty wher·ein the court held that 
a co~ctuaJ limitation of liability was in­
vaJid"~he runnintr of advertisements in 
the classified section of a telephone direc­
tory is not a public service but a matter of 
private contract between the subscriber and 
the telephone company and a contractual 
!imitation of liability for the breach of such 

a contract is a vaJ;d limitation. Baird v. The forgoing opinion of WOLFE, C., is 
Chesapeake & Potomac Telephone Co., zoo adopted as the opinion of the court. 

Md. 245, 117 A.2d 87J; McTighe •· New The judgment of tile cir<uit coun is ••· 
England Telephone & Teleg'iapli.Co.;·2Crr. cordingly reversed and tile cause remanded. 216 F .2d 26; Russell v. South western ~-~ 
Telephone Co., D.C. Tex., IJO F.Supp. IJO!,Y A:>DERSON, P. ]. MATTHES,]., and 

The plaintiffs contend that they at least ]AllES D. CLEMENS, SpociaJ Judge, <on. were entitled to the $112 that they had paid cur. 
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~5 P.2d 563 printed in ~raat. 

In The MattPof The Investigation By ~"he co .. ission of The 
Directory And Yellow Page Service of The Mountain States 

Telephone And Telegraph company, PUrsuant to wyoaing 
statutes and co .. ission Rules requiring co .. ission ~uthority 
Prior To Any Chanqe In Rates, Service or Chanqe Of ovnerahip 

of Utility Facilities; The Mountain States Telephone And 
Telegraph coapany, Petitioner, u s West Direct Coapany, 

Petitioner, v. Public Service co .. ission of Wyoainq, 
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OPIHION: (*564] THOMAS, Justice. 

The question raised in this case is whether the Public Service co .. ission 
(PSC) has been authorized to requlate the publication of an advertising 
directory by The Mountain States Telephone and Telegraph Company (Mountain 
Bell). PSC concluded that it has been invested with such authority, and it 
ordered Mountain Bell to rescind a transaction, pursuant to which Mountain Bell 
had transferred the directory publishing division of its business to a sister 
corporation, and thereafter to submit the directory publication to competitive 
bidding. The significant publications are the yellow pages portions of Wyoainq 
telephone directories. The decision of PSC was presented to the district court 
for review which certified the question to this court. We reverse the decision 
of PSC. 

In the summer of 1984, Mountain Bell filed an application for a general rate 
increase (*565] with PSC. In considering the application for a rate 
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increas~, the consumetltepresentative staff of rs~aised the question of the 
transfer of Mountain Bell's directory publishinq busineas to an affiliated 
corporation named us West Direct Company (Direct). PSC proceeded to hold a 
separate hearing on the .. tter of the transfer and deterained that it was not i 
the public interest. PSC then ordered Mountain Bell not to r•new ita contract 
with Direct for publishing Mountain Bell's directories in Wyoaing and to either 
resume publishing the directories itself or to receive competitive bids for the 
publishing of the directories. Mountain Bell filed a petition for rehearing wit 
PSC which was denied. Mountain Bell then filed a petition tor review in the 
District Court of the First Judicial District of the State of Wyominq, in and 
tor Laraaie county. Direct also filed a petition for review assertinq that it 
was an aggrieved party entitled to seek review under Rule 12.01, W.R.A.P. These 
petitions were consolidated by the district court, and the case then vas 
certified to this court pursuant to Rule 12.09, W.R.A.P. 

In its brief, Mountain Bell presents the following issues: 

•1. The Public Service co .. ission order dated Deceaber 24, 1985, in this 
matter exceeded the statutory power and authority of the Public Service 
co .. ission. 

•2. The Public Service Commission order is in excess of the power and 
authority of the Public Service co .. ission since it was directed at non-utilit}· 
functions of The Mountain States Telephone and Telegraph Company. 

•3. The Public Service co .. ission order is in excess of the power and 
authority of the PSC in that it involves the •aanageaent• function of The 
Mountain States Telephone and Telegraph Company rather than the •regulation• 
function of the Public Service co .. ission • 

•4. The Public Service co .. ission order is violative of the coaaerce clause 
of the Constitution of the United States.• 

Direct sets forth the issues in its brief in this way: 

. •1. Should the Order of the Wyoming Public service co .. ission dated December 
24, 1985 be set aside unde~ 16-3-114(c)(ii)(C), W.S.1977, as being in excess of 
the statutory jurisdiction and authority of the Commission, in that it purports 
to regulate non-public utility activities? 

•2. Should the Order of the Wyoain; Public Service co .. ission dated Deceaber 
24, 1985 be set aside as violative of the co .. erce Clause of the united states 
Constitution? 

"3. Should the Order of the Wyominq Public Service Commission dated December 
24, 1985 be set aside as violative of the due process clauses of the United 
States and the Wyominq Constitutions, in that it purported to impose obligation 
upon petitioner u S West Direct Company, a non-party to the proceedings below, 
without proper notice and opportunity for hearing? 

"4. Should the Order of the Wyominq Public Service Co .. ission dated December 
24, 1985 be set aside in that the remedy imposed (a) constitutes a taking of 
property froa appellant U s West Direct Company without just compensation in 
violation of the United States and Wyomin9 Constitutions, and (b) is arbitrary 
and capricious and not in accordance with law?• 

'· 

' ~ .......... ----------------------------------~-~--·--~-~~ 
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In responding to t.briefs of Mountain Bell ~~"' 'Jirect, 
these questions aust be resolved: 

PSC asserts that 

"I. Does the Public Service Commission have authority to regulate and 
supervise Mountain Bell's directory publishing operations? ·. 

"II. Was the remedy imposed by the Public Service Commission proper? 

"III. Was the Public Service co .. ission correct in its deteraination that tt 
transactions at issue were within the statutory prohibition against unreasonabl 
discrimination and undue preferences? 

"IV. Does the Public Service Commission's order violate U s West Direct's 
right to due process or constitute an unlawful taking? 

[*566) "V. Does the Public Service Commission's order violate the co .. erce 
Clause of the United States Constitution?" 

As of January 1, 1984, American Telephone and Telegraph Coapany (AT,T) was 
required to withdraw from furnishing local telephone service. That vas 

·accomplished by transferring its local telephone service to seven regional 
companies which encompassed the United States. One of these regional coapanies 
is U S West, Inc. This divestiture was ordered by the United States Distric:t 
Court for the District of Columbia in United States v. American Telephone and 
Telegraph Coapany, 552 P. Supp. 131 (D.C. Cir. 1982), appeal dismissed by Unit& 
States v. Western Blectric, 250 u.s. App. D.C. 23, 777 r.2c:1 23 (1185), cart. 
denied u.s. West, Inc. v. United states, 410 u.s. 922, 107 1. ct. 1314, 94 L. 
Ed. 2d 698 (1987). 

Prior to the divestiture order, Mountain Bell, as a. wholly-owned subsidiary 
of AT,T, serviced Wyoaing and-other states in the Rocky Mountain region. After 
the divestiture, it continued to provide the saae services as a wholly-owned 
subsidiary of u s West, Inc. Prior to the divestiture, Mountain Bell published 
its own telephone directories which consisted of both an alphabetical listing c 
the published telephone numbers of its subscribers, the white pages, and a 
to~ical business listing with advertising space available on request, the yellc 
pages. The directory publishlng operations were subdivided into a listinq 
service and a publishing service. The listing service provided a current 
alphabetical list of all telephone subscribers having a published telephone 
nuaber, which was available to anyone desiring to purchase a subscriber list. 
The publishing service perforaed the actual function of printing both the white 
and yellow pages, and as a part of its business, it solicited advertising for 
the yellow pages. The publication of the telephone directories traditionally wa 
a profit-making aspect of Mountain Bell's business which served to subsidize tt 
service rates of telephone subscribers. The revenues which were derived were 
included by PSC in calculating permitted rates for telephone service. 

Sometime prior to the effective date of the United States district court 
divestiture order, Mountain Bell considered the creation of a subsidiary 
corporation to assume the function of publishing the telephone directories. Thi 
was accomplished by a series of transactions which were effective on January 1, 
1984, pursuant to which Mountain Bell transferred the assets utilized in 
publishing the telephone directories to a newly created subsidiary, Landmark 
Publishing Company (Landmark), for all of the stock of Landmark. The aqreeaent 
for that transfer m~de it contingent upon state approval where necessary, but 
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apparently, prior app.al was sought only in ti•• Wate of Colorado. I-ediatel 
following the transfer, Mountain Bell declared a dividend of the shares of 
Landmark to ita parent and sole shareholder, U S West, Inc. The assets for 
publishing the telephone directory then were transferred by Landaark to Direct • 
Direct is a wholly-owned subsidiary of Landaark. The arranqe•ent was coapleted 
by a contract, negotiated between Mountain Bell and Direct, pursuant to which 
Direct agreed to publish the telephone directories which Mountain Bell 
previously had provided to ita telephone subscribers. The contract's tara vas 
for three years, 1984 to 1986, and it covered the seven-state area serviced by 
Mountain Bell. Under the contract, Direct agreed to pay Mountain Bell $ 315 
million for Mountain Bell's proaise to provide the listing service information 
to Direct, its billing and collection service and the exclusive right to use th 
Mountain Bell logo. In addition, an aqreeaent for the transition period vas aad 
pursuant to which Mountain Bell assiqned the riqhts under certain other 
contracts to Direct. It is clear that the only negotiation for the publication 
of the telephone directories was between Mountain Bell and Direct. 

After coapleting this arrangement for Direct to publish ita telephone 
directories, Mountain Bell sought the approval of PSC to increase ita rates for 
telephone service. A hearing on that application was set, but, upon the 
suggestion of the consuaer representative staff, a separate proceedinq was 
conducted concerned with the possible (*567] hara to the public interest 
attributable to the transfer by Mountain Bell of its publishing assets to Direc 
together with the aqreement made with Direct to publish the telephone 
directories. Following that hearing PSC found that Mountain Bell had failed to 
deaonatrate that the Publishing Aqreeaent, as it presently exists, achieves the 
greatest econoaic benefit which aay reasonably be achieved for wyoainq 
ratepayers, or is in the public interest • * •;• that the aqreeaent •unjustly 
discriainated aqainst Direct's competitors and has granted Direct an undue 
preference;• and that the agreement constituted •subsidization of an affiliate' 
publishing endeavors through ~avoritism and special considerations.• 

The first paraqraph of the operative portion of the order entered by PSC 
provides: 

"Insofar as they affect Wyoming assets, services or revenues, Mountain Bell 
shall i .. ediately undertake to meet all of the conditions on its asset transfer 
to Landmark and Publishing Agreemen.t with Direct as set out in para graph 30 
above. In the alternative, Mountain Bell shall iamediately undertake to effect 
return to the status quo existinq prior to January 1, 1984 with respect to the 
business relationship between itself and Landaark and Direct, i.e., Mountain 
Bell shall recover ownership of all assets transferred to Landaark and rescind 
its publishing related agreements with Direct.• 

Paragraph 30 of the PSC's Findings and Conclusions states: 

"30. The conditions are as follows: 

•a. Direct shall return an updated and current Yellow Pages on Line nl to 
Mountain Bell upon termination of the Publishing Aqreement. If Direct ceases us1 
of Yellow Pages on Line or fails to keep Yellow Paqes on Line updated and 
current durinq the term of the Publishing Aqreement, then Direct shall transfer 
the updated and current software and data base actually beinq used by Direct in 
place of Yellow Paqes on Line • 
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•b. Tne Publishing~reement between Mountain ~:!1 and Direct shall terainat 
on December 31, 1986. Not later than 180 days prior to termination of the 
Publishing Agreement Mountain Bell shall submit bid specifications for a nev 
publishing agreement to the co .. ission for approval. I .. ediately upon approval 
of the bid specifications or any aodifications thereof as ordered by the 
coaaission, Mountain Bell shall solicit bids directly fro• no fewer than five 
publishers which are qualified and able to sell yellow page advertising and 
publish directories for all of Wyoming. Mountain Bell shall also announce a 
general bid solicitation in aedia of general circulation in both the telephone 
and publishing industries. Not later than 90 days prior to teraination of the 
Publishing Agreement Mountain Bell shall submit the bid which it proposes to 
accept to the co .. ission for approval. The bid shall be awarded i .. ediately upc 
approval by the co .. ission. 

•c. Prior to teraination of the Publishing Agreement, the parties to the 
Publishing Agreement will negotiate, and submit tor Commission approval, a plar. 
tor termination of the Publishing Agreement including payment of transition 
fees. 

•d. Mountain Bell shall have the exclusive right to use the standard cover 
design upon termination of the Publishing Agreement.• 

n1 Yellow Pages on Line is a computer software program incorporating busine~ 
advertising inforaation utilized in publishing the yellow pages portion of the 
telephone directory. It vas transferred by Mountain Bell to Landaark as a 
publishing line asset at zero value and then froa Landaark to Direct. 

In answering the arguments of Mountain Bell and Direct, PSC asserts statutor 
authority exists to regulate Mountain Bell's transfer of its publishing assets 
under ita power to regulate all •matters related to rates and utility services 
and facilities• of a public utility. It arques that the publication of a 
telephone directory, including advertising encoapasaed in the yellow pages 
section, properly is understood to be a public service. Since Mountain Bell is 
recognized [*568) public utility, PSC arques it has power to regulate the 
service of publishing telephone directories, including the manner of dispositic 
of, the assets devoted to publishing such directories, in order to assure the 
protection of the public interest. 

Mountain Bell concedes ita status as a public utility in Wyoaing and 
recognizes that it is subject to the jurisdiction of PSC in delivering ita 
utility services. It contends, contrary to the position of PSC, that the yello'-' 
pages advertising portion of the telephone directories historically has been a 
matter of contract between the publisher and the advertisers and not subject tc 
the regulatory authority of PSC. For this reason, Mountain Bell contends that i 
was free to dispose of the directory publishinq assets without seeking either 
prior or subsequent approval by PSC. Direct supports Mountain Bell's position i 
this respect. 

The partiee agree that the disposition of this case is controlled by the 
statutes. All recognize that this court cannot constructively expand statutory 
powers conferred upon an aqency by the leqislature, and the statutes which 
create and delegate authority to PSC must be construed strictly with any 
reasonable doubt as to the existence of regulatory power resolved aqainst the 
exercise of such power. Public Service Commission v. Formal Complaint of wwz 
Co•pany, Wyo., 641 P.2d 183 (1982); Tri-county Electric Association, Inc. v • 

'· 
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City of Gillette, Wyo., 525 P.2d 3 (1974). When it issued its order, PSC found 
the requisite statutory authority pursuant to II 37-2•112, 37-2-117, 37·2-119, 
37-2-122, 37-2-127, 37-3-111 and 37-3-112, W.S.l977. In answering this appeal, 

• 
PSC has narrowed ita reliance upon statutory authority priaar.ily to that 
contained in I 37-2-112, W.S.1977, which provides: · 

• 

• 

"The co .. ission shall have general and exclusive power to requlate and 
supervise every public utility within the state in accordance with the 
provisions of this act.• 

In aaking this more limited assertion of its statutory authority, PSC also 
relies on the definition of •rate• found in I 37-1-102, W.S.1977: 

"The tera •rate,' when used in this act, shall mean and include, in the 
plural number, as well as in the sinqular, every individual or joint rate, 
classificat:on, fare, toll, charge or other compensation for service rendered o 
to be rendered by any public utility, and every rule, requlation, practice, act 
requireaent or privilege in any way relating to such rate, fare, toll, charge o 
other compensation, and any schedule or tariff or part of a schedule or tariff 
thereof.• 

There is no question that the legislature conferred broad powers upon PSC 
with respect to setting rates. That power does have limitations though, and it 
does not necessarily extend to every aatter affecting rates, as PSC urges. We 
said in another case: 

•psc is not in a posi~ion to take on any aspect of utility aanageaent. It 
aust restrict ita position to •regulation• with aanaqeaent decisions being 
entirely that of the utility.• Pacific Power and Liqht Coapany v. Public Servic 
co .. iasion of Wyoaing, Wyo., 677 P.2d 799, 807, cart. denied 469 u.s. 831, 105 
S. ct. 120, 83 L. Ed. 2d 62 (1984). 

we noted there the difficulty confronting a court in ascertaining what should k 
understood as aanaqerial function as opposed to appropriate regulation. Efforts 
to define that distinction have led to confusion and apparently ad hoc decision 
vi~h respect to what is an i~vasion of the aanaqeaent doaain as opposed to 
authorized regulation in the public interest. 

In aa.e instances, public utility activiti•• which the courts once protected 
froa regulation as a perceived invasion of aanaqeaent later have been held to t 
.abject to regulation without any perceptible change in tba aoopa of the 
regulatory power granted by the legislature. Coapare Pacific Telephone and 
Telegraph Company v. Public Utilities commission, 34 Cal~ 2d 822, 215 P.2d 441 
(1950), with General Telephone Company of California v. PUblic Utilities 
commission, Calif., 34 Cal. 3d 817, 670 P.2d 349, 195 Cal. Rptr. 695 (1983), an 
(*569] Southern Pacific Company v. Public Utilities Comaission, 41 Cal.2d 354 
260 P.2d 70 (1953). See qenerally, Note, Management Invaded-- A Real or False 
Defense?, 5 Stan. L. Rev. 110 (1952). In fact, in General Telephone Coapany of 
california v. Public Utilities Coanission, supra, at n.lO, the court said •that 
the •invasion of manaqement• rationale now appears to be disfavored" because 
judicial limitations were increasingly imposed upon what once had been perceive< 
as within •manaqement functions" of utilities. 

This prognostication by the Supreme Court of California aay not be entirely 
accurate. It does n~t coqnize a rather delicate but definite line that aust be 
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drawn ~tween requlated but free enterprise and socialization. Free enterprise 
assumes the responsibility of management to investors for management's 
decisions. Permitting civil servants to make those determinations instead of 
management results in no accountability tor those decisions ~o investors in the 
business. That is not compatible with even requlated monopolies in a free 
enterprise system. We prefer the view heretofore espoused that extensions of 
power by judicial construction beyond that conferred upon an agency by the 
legislature, either specifically or generally, is inappropriate because: 

"An administrative board has no power or authority other than that 
particularly conferred upon it by statute or by construction necessary to 
accomplish the aims of the statute.• Tri-County Electric Association, Inc. v. 
City of Gillette, supra, 525 P.2d at 9. 

see also 1 A. Priest, Principles of Public Utility Regulation, at 9-10 (1969). 

We then-look to the statutes to decide whether the legislature granted toPS 
the authority it purported to exercise in issuing its order to Mountain Bell. 
section 37-2-112, W.S.1977, grants to PSC the "general and exclusive power to 
regulate and supervise every public utility• within this state in accordance 
with the statutes. Section 37-2-127, W.S.1977, further provides: 

•In addition to the powers herein specifically granted, the co .. ission shall 
have such implied or incidental powers as may be necessary and proper, 
effectually to carry out, perform and execute all the power so qranted.• 

These broad powers can be exercised only over a public utility, however. Public 
Service co .. ission v. Formal Complaint of WWZ Company, supra; I 37-2-112, 
w.S.1977. The definition of telephone service as a "public utility" is: 

"Any plant, property or facility for the transmission to or for the public o 
telephone messaqes, for the conveyance or transmission to or for the public of 
telegraph messages, or for the furnishing of facilities to or for the public fo 

the transmission of intelligence by electricity; ***·"I 37-1-101(a)(vi)(B), 
w.,.1977. 

The rule of strict construction dictates that any jurisdiction in PSC is liaite 
to those functions of Mountain Bell that are •to or for the public.• 

Tbe conclusion that the legislature did not intend to extend to PSC 
jurisdiction over services which are not furnished to or for the public is 
consistent with generally accepted jurisdictional liaite on requlatory bodies. 
We have espoused the general proposition that a utility service may have both 
public and private functions, and while it is subject to regulation in aatters 
of public function, it is not when it operates in its private mode. State Board 
of Equalization v. Stanoli nd Oil and Gas Company, 54 Wyo. 521, 94 P.2d 147 
(1939). see also Southern Pacific Company v. Arizona Corporation Commission, 
Ariz., 98 Ariz. 339, 404 P.2d 692 (1965); City of Phoenix v. Kasun, 54 Ariz. 
470, 97 P.2d 210 (1939); Associated Mechanical Contractors of Arkansas v. 
Arkansas Louisiana Gas Co., Ark., 225 Ark. 424, 283 S.W.2d 123 (1955); 
University Hills Beauty Academy, Inc. v. Mountain States Telephone and Teleqrap: 
company, Colo.App., 38 colo. App. 194, 554 P.2d 723 (1976); Oklahoma Gas and 
Electric Company v. Corporation Commission, Okla., 543 P.2d 546 (1975); 64 
Aa.Jur.2d Public Utilities I 1, at 550 (1972); 738 c.J.s. Public Utilities 1 66 
at 314-315 (1983) • 

.. 
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(*570} This concl~ion also is consistent ~1t~'the extent to which a state 
may requlate private business under its police powers1 any regulation aust 
further a public purpose, Steffey v. City of casper, Wyo., 357 P.2d 456 (1960); 
Minnesota Gas Company v. Public Service comaission, Departaent of Public 

• 
Services, State of Minnesota, 523 F.2d 581, (8th Cir. 1975), cart. denied 424 
u.s. 915, 96 s. ct. 1114, 47 L. Ed. 2d 320 (1976). In Steffey v. City of Casper 
supra, at 461, we held that, in Wyoainq, a business aay be requlated by the 
leqislature pursuant to the police power only when that business involves 
aatters "affected with a public interest.• In defining what "affected with a 
public interest" means, we said: 

"* * * So it seems that the fact that the business of a aerchant is not a 
business affected with the public interest does not itself .. an a qreat deal. Tc 
make that statement is to a aore or less extent an arbitrary deteraination. It 
is somewhat like the ipse dixit used in connection with Aristotle in the past 
aqes. We must 90 further and determine whether or not good aay be accoaplished 
by the legislation here in controversy." Steffey v. City of Casper, supra, 357 
P.2d at 461. 

In Phillips Petroleua Company v. Public service co .. ission, Wyo., 545 P.2d 1167 
(1976), we considered the effect of the service upon the public and whether or 
not it was offered to all of the public. Because the sale of oil and qas in that 
case was not aade directly to the public, we found that the service was not "to 
and for the public," and thus, we concluded PSC had no jurisdiction to regulate 
the teras or aanner of the sale. The critical question, then, is whether the 
directory publishing activities that PSC sought to regulate were services •to or 
for tbe public.• 

In this instance, PSC made no findinqs with regard to whether or not the 
directory publishing activity of Mountain Bell was a service •to or for the 

•
public. • Instead, PSC asserted its jurisdiction by establishinq a connection 
between the revenue produced by the directory publishinq service and the rates 

· that Mountain Bell ultimately charqed for those services which are furnished "tc 
or tor the public.• This is not a sufficient basis for the exercise of 
jurisdiction. As we noted in Phillips Petroleua Company v. Public Service 
Comaission, supra, 545 P.2d at 1171: 

' . 
•• * * It doe s not, however, require much imagination to suggest that if 

jurisdiction aay be based upon this broad theory, it is possible to follow any 
producer's line to the Christaas tree.• 

See also Pacific Telephone and Teleqraph Coapany v. Public utilities co .. ission, 
supra, 215 P.2d at 445 ("Alaost every contract a utility makes is bound to 
affect its rates and services."). 

We recognize that a listing of telephone numbers like the white pages is part 
and parcel of the "service to or for the public." The majority of courts, with 
which we aqree, have held, however, that the yellow pages portion of a telephone 
directory primarily is a matter of private business. Mendel v. Mountain States 
Telephone and Telegraph coapany, 117 Ariz. 491, 573 P.2d 891 (1977); Gas House, 
Inc. v. Southern Bell Telephone and Telegraph Company, 289 N.C. 175, 221 S.E.2d 
499 (1976)~ and the cases cited in those authorities. These courts have found 
generally that the yellow paqes portion of a telephone directory is siaply one 
source of advertising and does not constitute a monopoly service such as the 
furnishing of telephone service proper. They have concluded that unlike the 

• .. 
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white pa~es portion o~he directoryf the advertis!f; contained in the yellow 
pages is not such an essential or inteqral service of telephone co .. unication 
that the telephone service would be limited substantially if it were not 
available. Only a minority of jurisdictions have held that the yellow pages 
advertisinCJ is an inteCJral function of the telephone service'-and a aonopoly. SE 
Allen v. Michigan Telephone Co•pany, 18 Mich. App. 632, 171 N.W.2d 689 (1969); 
Videon Corporation v. Burton, Mo., 369 S.W.2d 264 (1963). 

We adopt the view of the aajority of the courts. The yellow pages in the 
Mountain Bell directories, now published by Direct, aay be preferred by the 
public, but we see no indication of a aonopoly. The evidence [•571] in this 
record deaonstrates that other coapanies throughout WyoainC)' are publishinCJ 
alternative telephone books to that provided by Direct, including the business 
advertisinq section. When additional advertising media, such as television, 
newspaper, magazines and billboards, are acknowledged! the aode of advertising 
through the directory published by Direct cannot be perceived as a monopoly. Ar 
need to requlate a business in the public interest is substantially diainished 
in the absence of a aonopoly. As one co .. entator has pointed out, the very 
purpose of the requlation of public service utilities is founded on the 
principle of natural aonopoliea. 1 A. Priest, Principles of Public Utility 
ReCJUlation, supra,· at 1. 

We conclude that the priaary purpose of the yellow pages portion of the 
telephone directory is to provide a aode of advertising to businesses so that 
they aay solicit the 9eneral public to patronize their businesses or purchase a 
particular product. That advertising function cannot be found to be such an 
integral part of telephone service that it is necessary to regulate it for the 
protection of the public. Consequently, even though PSC aade no finding that tt 
directory publishing activities, over which it had atteapted to exercise ita 
jurisdiction, constituted a service to or for the public, there is no 
justification for reaandinCJ the case for that factual aatter to be addressed. 

Our conclusion is compatible with that reached earlier by PSC that its 
jurisdiction did not extend to contractual disputes over yellow pages 
advertisinq. see In the Matter of the Formal coaplaint of Bruce Bergland v. 
Mountain States Telephone and Telegraph Coapany, PSC Docket No. 9343 SUB 24 
(3anuary 26, 1983). Furthermore, PSC historically haa not required a certificat 
of public convenience and necessity over any other business which enqaqed cimpl 

. in the publishing of telephone directorJ.ea, and nonaally that require•ent is 
essential to subjectinCJ a business to the jurisdiction of PSC. See 1 37-2-205, 
w.s. 1977. Finally, the rules which PSC has promulgated require a telephone 
coapany to publish only the white pages portion of the directory. Rules of 
Practice and Procedure of Public Service Comdssion of the State of Wyoming, 1 
513 (1979). The represent atteapt by PSC to expand its jurisdiction is not only 
inconsistent with its practice but beyond its statutory powers. 

We hold that PSC had no statutory authority to justify its order requiring 
Mountain Bell to adjust the terms pursuant to which it disposed of ita director 
publishinq assets or activities. We specifically do not include in that ruling 
nay suggestion that PSC is without power to require Mountain Bell to account fo 
the financial impact of the transfer of its directory publishing activities upo. 
any rate Mountain Bell seeks to charge the public in any future proceedings. Th 
legislature indeed has conferred upon PSC broad owners in assessing rates. see 
Application of Northwestern Bell Telephone Company, Minn. App., 367 N.W.2d 655 
(1985); Mountain States Telephone and Telegraph Company v. corporation 

.. 
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Coaassion, N.M., 99 M.~1, 653 P.2d 501 (1982); $~~ex rel. Utiltiea 
co .. ission v. southern Bell Telephone and Telegraph c~apany, N.c., 307 M.c. 541 
299 s.E.2d 763 (1983). All of the parties aqreed at the tiae of oral ar~ent 
that PSC could account froa any adverse iapact the transfer of the publishing 
line of assets to Direct aight have on rates charged by Mountain Bell and refus 
to allow any increase in rates preaised upon the loss of revenue froa the 
directory publishing activities. We agree that their view is correct. 

In ita brief, Direct argues, in addition to the proposition that PSC had no 
jurisdiction over directory publishing activities without regard to the identit 
of the publisher, that it is a private company which is not subject to PSC 
jurisdiction. It contends that PSC had no power to issue an order affecting its 
assesta. PSC did not argue ita jurisdiction over Direct, and because of the 
disposition of this ease, there is no need to address the question of any 
apparent assertion of jurisdiction over Direct. Furthermore, because we aqree 
with appellants that the order of PSC exceeded ita jurisdiction, there is no 
need to address the constitutional queations [*572] asserted by the 
appellants. Marion v. City of Lander, Wyo., 394 P.2d 910 (1964), eert. denied 
380 u.s. 925, 85 s. Ct. 929, 13 L. Ed. 2d 810, reb. denied 380 u.s. 989, 85 s. 
ct. 1352, 14 L. Ed. 2d 283 (1965). 

This ease came to us as a certified case pursuant to Rule 12.09, W.R.A.P. Ir 
accordance with I 16-3•114 (e) (ii) (C), fi.S.197'/, we aust: 

•(ii). Hold unlawful and set aside agency action, findings and conclusions 
found to be: 

• (C) In excess of statutory jurisdiction, authority or liaitationa or lackir. 
statutory right; * * *·" 

• The order of PSC is reversed. n2 

• 

n2 We reject the broad constructions argued by PSC for specific provisions 
contained in the statutes, @@ 37-1-101, et seq., vittaout addressing each 
statutory provision because of our conclusion that the jurisdiction of PSC does 
not extend to aatters such as the publication of the yellow pages directory 
which is not a service furni•hed to or for the public • 

.. 
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facilities are and will be if it does not 
prevail. The producer, not the Commia­
aion, here decides what is done with the 
au. The traditional prejudice ftowinl 
from arantina temporary authorization 
is simply not present in this cue. 

The Commission made the grant of 
temporary authority continaent upon Sin· 
clair's amending its permanent applica­
tion. specifically requiring it to appl)· for 
authorization to construct facilities. 
Such a requirement mirht seem incon· 
sistent with the position "·hich we now 
take, and which the Commission took, in 
rrantinr such temporary authoritY. Our 
view is that out of an abundance of cau­
tion the Commission "'anted to make it 
plain that at the hearinr for a permanent 
certificate it would have before it Sin­
chair's application for a complete resolu­
tion on the merits unaffected by any 
temporary grants. This is, of course, as 
it should be. 

The reguhation distinguishes between 
pipeline companies and independent pro­
ducers." and to say that the Commission 
need treat u independent producer hav­
ing a specified producer emergency as a 
pipeline company because it seeks to laY 
pipe to relieve itself of such emergency 
is unnecessary. 

[5] The factor which triners 157.28 
is one of record in this ease ; id ~•t, an 
a!leaation of the payment of shut-in 
royalties by an indepe~r•deut produeer. 
Because the facilities involved are those 
of one particular .:::>mpany, with no alter­
native right bein1 rranted by the Com­
mission, the A1kkeker arpment that no 
facilities should be authorized which 
would prejudice a subsequent hearin1 on 
the merits in favor of the temporary 
gran~ is not valid in this case. The 
question is merely one of statutory con· 
strudion. The Commission has in the 
past allowed such "pipelines" to be built 
as part of a temporary authorization. 
The wordin1 of the resulation permits 

18. Aa ladepegdeot prod-r is defined ill 
ftgUiatioo 154.91 u: 

(a) • • • (A.)i!!J penon as defined 
in tile ~atural Gu Act who is flllfqecl 
in the produetion or ptberior of nat· 

such interprt.<.ation, and the altemati"-es 
would be so restrictive as to effedi~ 
destroy such a Hauhation's usefulnesa ill 
alieviatinc thoee. emeraenc:ies thenia 
enumerated. Our view is that a producu 
having a spec:ific:ally enumerated pro­
ducer emer,enc:y may, u part of the au­
thorization under reruhation 157.28, lay 
behind-the-plant pipe of the lenrth here 
in,·olved to transport the aas so as to al­
leviate ita emergency. The Commi:SSIOD 
action shows clearly, u do the facts, that 
these facilities are nonnal behind-the­
plant facilities for an independent pr-> 
ducer. Tht Commission action is there­
fore 

Affirmed. 

The CIASSinED DIRECTORY St:B­
SCRIBEBS ASSOCIATION, 

Appellut, 
Y. 

PUBLIC SERVICE COlDIISSIO~ OF tile 
DISTRICT OF COU,;')IBIA et aL, 

Appellees. 
No. wns. 

United States Court of Appeals 
District of Columbia Circuit. 

Argued June 22, 1967. 

Decided Sept. 14, 196'7. 

Appeal from judgment of the t:nited 
States District Court for the District of 
Columbia. Leonard P. Walab, J., affina­
ing certain orders of the Public: Service 
Commisaion of the District of Columbia. 
The Court of Appeals, J. Skelly Wrirht. 
Circuit J'uc!re. held that "Yellow Pares .. 
advertisinr was not a public: utility "sen-­
ice" or "facility" within statute provicl-

oral ps ud wbo Hlh natural ps ia 
interstate commeree for resale, but who 
ia not encaced in the transportation of 
aatunl ps (otber tha11 aatherinc) b1 
pipeline in lDterstate eommerce. 
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inr that every public utilit1 doinr busi· Mr. Stephen L. Gelband, Wuhington, 
neu within the Diatrict of Columbia fa D. c .. for appeUant. 
required to furnish service and facilitia Mr. Georre F. Donnella. Asst. Corp. 
in all respect~ just and reasonable, and Counsel for District of Columbia. with 
hence the Public Service Commission whom Messrs. Charla T. Duncan, Corp. 
lacked jurisdiction to rerulate rates and Counsel, and C. Belden White II, Asst. 
practices of telephone company with re- Corp. Counsel, "'ere on the brief, for ap­
spect to its yellow pares classified tete- pellee Public Service Commission. 
phone directory. Mr. Robert A. Levetown, Wasbinrton, 

Affirmed. D. C., with whom Messrs. Howard C. 

1. Telerommunlcatlons e=tet 
"Yellow Paares" advertising was not 

a public utility "service" or "facility" 
within statute providing that every pub­
lic utility doing business within the Dis· 
tric:t of Columbia is required to furnish 
service and facilities in all respects just 
and reasonable, and hence the public ser­
vice com:nission lacked jurisdiction to 
regulate rates and practices of telephone 
company with respect to its yellow pages 
classified telephone directo17. D.C.Code 
1961, §§ 43-301, 48-303. 

See public:atioe Words and Pbruaa 
for other ~ eout~ alld 
clefinitlona. 

2. PubUc Senic:e Com.ml5sloas C=a'U 
Not all services offered by a public 

utilitT are regulable under statute pro­
viding that every public utilit1' doing 
business within the District of Columbia 
is req~o;ired to furnish service and fadli· 
ties in all respect& just and reasonable. 
D.C.Code 1961, iS 43-301, 43-SOS. 

a. statu• e:atu 
?then faced with problem of statu· 

to17 eonstructioo, the Uniud States 
Court of Appeals shows great deference 
to the interpretation given the statute 
b)' the officen or agenc,. Wfled with 
ita administration. 

4. Public Sen1cle CcmmJasloas c=a 
To sustain the public service com· 

miuion'a application of a statutory term 
respecting ita jurisdiction, the United 
Statu Court of Appeals need not find 
that ita construction is the onl1' reason· 
able one, or even that it is the result the 
court would have reached bad the ques­
tion arisen in the first inatance in judi· 
eial proceedinp. 

Anderson and John P. Barnell, Washinr· 
ton, D. C., were on the brief, for appellee 
Chesapeake & Potomac Tel. Co. 

Before FAHY, Senior Circuit Judge. 
and WRJGHT and ROBINSON, Circuit 
Judges. 

J. SKELLY WRIGHT, Circuit Judge. 
This is an appeal from a summary 

judgment granted by the District Court 
affirming two orders of the Public Serv· 
ice Commission of the District of Colum­
bia dismissinr 111 complaint filed before 
the Commission b1' the appellant, Clasai· 
fied Directory Sub.Kribers Auociation. 
The complaint urred that the Commis· 
sion usert comprehensive rearulato17 
jurisdiction-particularly rate-makinl' 
jurisdiction--<~ver the Clauified Tele­
phone Directory published by the Chesa· 
peake and Potomac Telephone Compan7, 
a defendant-intervenor before the Dia­
trict Court and an appellee here. 

In Order No.l!i038 the Commiuion coo­
eluded tbat it wu statutorilJ authorized 
to assert jurisdiction over the "YeDow 
Pages" only when necessaey to pi."'tec:t 
and inaure "adequate telephone service 
and reasonable rate3 for telephone serv· 
ice." It then found that. t.be basic lilbt­
faeed classified listinp, wbicb aU sub­
ec:riben are entitled to u part of their 
service, perform a necessary reference 
function in connection with telephooe 
service and ruled that it had rearuJato17 
power over such listings. The Commia­
aion abo ruled that it could assert juris­
diction over advertising published in the 
"Yellow Pa~res" where the rates or prac­
tices associated with sucb advertisinar 
"adversely affect the recognized regulat· 
ed services and rates." 



The Commiaaion indicated th&L dis· 
criminatory practices in the sale of "Yel· 
low Paaes" advertisinr would, by their 
veey nature, disrupt overall telephone op­
erations and consequently would be HI· 
ulable. Similarly, if the Telephone Com· 
pany's policies or practices rendered the 
"Yellow Pares" inadequate aa a conven­
ient reference to telephone subscribers, 
or if variations in ad,·erti:sanr rates re· 
suited in evasion or frustration of the 
basic service rates which the Commis­
sion was empowered to regulate, then the 
Commission could, and would, act.. But 
the Commission concluded that absent 
these special factors it did not have jur­
isdiction over the ad,·ertising published 
in the Classified Directory because such 
advertisinr was not essential to telephone 
service and did not, in itflelf, constitute 
a public: utility service or facility within 
the meaning of the relevant jurisdictional 
statute. It therefore dismissed that per· 
tion of the complaint callinat upon the 
Commiaaion to undertake comprehensive 
rate resulation of "Yellow Paaes" adver­
tising. 

The Commission then went on to re­
view the Association's allegations con· 
c:erninr Telephone Company "Yellow 
Pages" advertisinr practices of the sort 
over which the Commission felt it had 
jurisdiction and found that the allega­
tions of discrimination and unreasonable 
treatment bad no basis in fact. It order· 
ed that the whole of the Association's 
complaint be dismissed. In Order No. 
5053, the Commiaaion denied an applic:a· 
tion for reconsideration. 

The Assoc:iation appealed these orden 
to the Distriet Court, elaiminr tbat the 
Commission's jurisdictional decision wu 
wxong as a matter of law. The District 
Court found that the Commission's con­
struction of the jurisdictional statute was 
a reasonable one "supported by rational 
distinctions between advertising and the 
b.uic: clasaified listinss" and, in effect, 
affirmed the Comminion's orders by 

1. Claaeifted Directory Subacrilx!n Ags'u v. 
Publle Service Comm'n of D.('., D.D.C., 
214 JI'.Supp. 261 (Sovember 29. 1966). 

1rantinc !he defendAnt·intervenor'i 
crou·moticn for summaey judrment.' 
This appeal follow~. For the reasons 
developed below we affirm the District 
Court's summary judrment upholdinr the 
orders of the Commission. 

[!] The only question raised by this 
appeal is whether, under the relevant 
statutes, the Public Sen·ice Commissior. 
has jurisdiction to re1ulate the rates a~d 
practices of the Chesapeake and Potomac 
Telephone Company 'VI"ith respect to the 
Washington Yellow Pares Classified Tel· 
ephone Directory. If there is jurisdic· 
tion, it arises from 43 D.C.CODE §§ 31>1 
and 303 (1961). Section 301 states that 
"[e)very public utility doin1 busineu 
within the District of Columbia is re­
quired to furnish service and facilities 
• * • in all respect.s just and reason· 
able. The charre made by any such pub­
lie utility for any facilitJI or str1;ieu fur· 
nisbed, or rendered, or to be furnished Ol" 

rendered, shall be reasonable. just, and 
nondiscriminatory." (Emphasis added .. 
And Section 303 empowers the Commi.t­
sion to enforce various chapters of tl:e 
Code, includinr Section 301. At issue. 
then, is whether "Yellow Pares" ad,·er· 
tisintr is a public: utility "fervice" or 
"facility" within the meanin1 of the 
statute. 

[2] Thourh the District of Columbia 
Code states explicitly that the term "sei'T· 
ice" must be interpreted "in its broadt!t 
and most inclusive sense." 43 D.C.Coot 
§ 104 (1961), it is dear that not L1 
services offered by a public: utility are 
rerutable under Section SOl. The statute 
itself, 43 D.C.CODE I 309 (1961), CO!!• 

templates that utilities ma:v transact non· 
utility business, for it authorizes the 
Commission to require separate aec:oue~· 
ing for such non-utility services. And 
many courts and arenc:ies in other jur..s· 
diction\~ have found that activities such 
as the rental of land and the sale of appli· 
ances by utilities are not reru1able as 
public utilit)' aen;ces.1 Indeed, appellai:t 

2. Stt, t. g .. CitJ Ice a: Fuel Co. •· Cot· 
solidate<l Edison Co. of SeW' York. Inr. 
29 P.t'.R.(a.s.) 193 (1939). Ste abo tM 
a~uodos practicft under the Code o! 
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apparently conceded u much in oral ar­
aument before the Commission. 

The question whether classified adver­
tisinar is a service under Section 301 
is one of first impression for this court. 
We do not subscribe to appellant's con­
tention that District of Columbia v. 
Chesapeake & Potomac Tel. Co., 86 U.S. 
App.D.C. 124, 179 F.2d 814 11950), is 
a controlling precedent establishinr jur· 
isdiction in the Commission. For though 
that case held that classified advertis· 
ing ,.,.as a service of a public: utility 
within the meaning of a then existinar 
statute which taxed gross receipts "from 
the sale of public utility commodities and 
sen·ice~" within the District, it did not 
decide that classified advertisinr was a 
public utility service subject to total rer· 
ulation under Sections 301 and 303. It 
is, •·e think, sirnificant that. while many 
state commissions consider revenues from 
directory advertisinr as part of a tele­
phone company's rross revenue for pur­
poses of rate-makinr,3 in only one state, 
California,• bas a rerulatory commission 
or a state c:ourt found that the rates of 
classified advertisinl' are subject to com­
prehensive rerulation.• And while some 
state statutes may be sil'ftificantly differ­
ent from our own, others are strikingly 
similar.• 

The Telephone Company certainly is in 
a uniquely advantageous position as a 
publisher of directory advertising. But 

Federal Rerulatlou. 47 C.F "\. t 31.-
324. 1~ C.F.R. I 101.454. 18 C.F.R. t 
~.-193: alld 18 C.F.R. § 101.91-f, IS 
C.F.R. 5 20-UU (Supp.lOO'll. 

3. See, e. g., Solomon v. Public Service 
Commission. 288 App.Div. 636, 146 
~:r.s.211 .a• (1936>. 

4. California Fireproof Storqe Co. v. 
Bmudlre. 189 Cal. 185. 248 P. 869, 41 
A.LR. 811 (1926). 

S. It ahoutd be noted that, 111 the Com­
mission here poiar. out, it too con­
siden re,·enuea from classified &dvertia· 
iDe as !l4rt of the Telephone Company's 
grolll revenues in ealeulatlnr the returu 
die Compauy Is ntitled to from Its basic 
telephone services~. Consequently, the 
telephone rates of tbe renemJ telephone­
using public would looreaee If the ad· 
vertisinr revenues were dimiDillhed. ,.,,.,.._, 

its monopoly in that capacity is not. 110 
strong as the one it holds u the exclusive 
provider of telephor.e sen·ices. Even if 
no one else has yet found it profitable 
to publish a eompetiti\·e directory, cer­
tainly the nailability of other advertis· 
ing media does exert some competitive 
restraining influence on Telephone Com­
pany pricing. Thus the di:Stinction which 
the Commission drew ~tv•een the clas­
sified listing. as an interra! part of tele­
phone sen.·ice, and the directory adver­
tising, as primarily a matter of private 
contract, was not without some reason· 
able basis. Neither was the distinction 
drawn between those ad .. ·ertisinr prae· 
tices and policies which may be disrup­
tive of basic telephone service itself and 
those which merely invoke non-discrim­
inatory pric:inr. Several other jurisdie· 
tions have drawn similar lines.' 

[3, 4] It would seem, then, that there 
is no "plain meaning" to the words "pub­
lic utility • • • facility or sen·ices" 
as used in Section 301. The Commis­
sion's interpretation conforms to that 
given comparable statutes by ail but one 
of the commissions or courta which have 
faced the question; it is consistent 11dth 
over 50 years of sdministrati•;e practice 
here and with several opinions submitted 
to the Commission by the District of 
Columbia Corporation Counsel. It is a 
rea110nable, and hence a permissible, in~ 
terpretation. Even if other constructions 

I. For instance. the Pennsylvania statute. 
which also r~oir<es that -seniee" be iD· 
terpreted bro.tdl)'. bas bei!'D consrrutd DOt 
to live juris•li~tion over a<lvertis~q rates~. 
Feliz v. Penosyl\"aoia Public l"rility 
Commission. lSi Pa.Su(M!r. 5i~. 1-46 .-\. 
2d :M1 (19MJ; Steermara v. Btll Tele· 
phoae Co. of Peoasyhruia, 48 P.t'.R. 
(u.s.) ~ (1&-13). 

7. Bee, e. g., Solomon v. Pub& Semce 
Comminioa, 111pra :Sote 3: Fruk v. 
Xew York Ttlephooe Company. U )lise. 
2d 395. 228 x:r.S.2d 536 <18621. see 
oleo \"ideo:t Corpomtio111 w. Burtova. Klla· 
mas City Ct.App .• 389 S. W .!!d 264 119631, 
where the court htld that rbe state com· 
mlsmion did hue juriiidi~D where Ull· 
re-asonable discrimination among ad\'tf· 
tillers "'·as alleged. 
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"""" would also be reasonable, the Commission 
should be sustained. For "[w]hen faced 
with a problem of statutory construction, 
this Court shows great deference to the 
interpretation given the statute by t.he 
officers or arency charred with it.s ad­
ministration. 'To sustain the Commia· 
sion's application of this statutory tenn, 
we need not find that its construction 
is the only reasonable one, or even that 
it is the result we would ha;,·e reached 
had the question arisen in the first in· 
stance in judicia: proceedings.'" l""dall 
v. Tallman, 380 U.S. 1. 16, 85 S.Ct. 792, 
13 L.Ed.2d 616 (1965). This applies 
where, as here, the statutory question 
is one of jurisdiction. Philadelphia 
Television Broadcasting Co. v. F.C.C .• 
123 U.S.App.D.C. 298, 359 F.2d 282 
(1966). 

Affirmed. 

PHILLIPS PETBOI!.EtiM CO!'tD"A.,"Y, 
AppeUant., 

v. 
Edward J. BRENSER, t:nlted States Com· 

missioner of Patents, Appellee. 

PHILLIPS PETROLEIDI CO)U>ANY, 
Appdlut., 

v. 
GOODRICB-GtJLF CBE.'IICALS, L"'I"C .. 

and 
Monsanto CompiUI,J, Appellee!l. 

Noa. z-., 21}617. 

United States Court of Appeals 
District o! Columbia Circuit. 

Argued May 12, 1967. 

Decided June 29, 19tl"7. 

Petition for Reheoillil'IB Denied 
Aug. 16, 1967. 

Action for decree declaring right of 
patent applicant to participate fully in 

interference proceedinr, inc:ludinr por­
tion restricted by Patent Office to the 
two competinr applicants. The l"nited 
Sutes District Court for the District 
of Columbia, Alexander Holtzoff. J .. 260 
F.Supp. 45, dismissed the complaint on 
sround that the c:ourt should not inter· 
fere with pending proceedinr in the pat· 
ent office until it was brought to con· 
elusion, and appeal was taken. The 
Court of Appeals, Leventhal, Cll'nit 
Judge, held that the action was prema· 
ture in view of possibilities that appli­
cant might pre"·ail on its motion to dis· 
solve interference proceeding, that com· 
petinr applicants mirht acquiesce in re­
view by Court of Customs and Patent 
Appeals, or that applicant mirlt•t per· 
suade Patent Office to extend its practice 
of withholdinr issuance of patent so as 
to a\·oid giving extra benefit to patentee 
who elects to require that appeal to Court 
of Customs and Patent Appeals be dis­
placed by new ac:tion. 

Affirmed. 

1. Patenta 4=91 
The Patent Office has authority to 

ad in accordance with fundamental prin· 
ciples of justice by appropriate issuance 
and application of rules and use of trood 
judgment on matters not covered by 
rules. 

t. Pwnta e:ou.sm 
The Patent Office is subject to judi­

cial review and restraint in case of ar· 
bitrary rules or rulings that infringe 
on private rights. 

s. Patents e:ouu 
Judicial review of Patent Office ac· 

tion in interference proeeedinra b7 civil 
action is available only to an appliant 
who has been finally denied a patent be­
cause of Patent Office decision apinst 
him and in favor of adversary on prior­
ity. 35 U.S.C.A. I 146. 

4. Pat.enta e:ou.sm, 114 
Mere deoial of motion to dissolve 

patent interference proceeding was inter­
locutory, and movant could neither pro­
test that action directly by appeal to 
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Issue No. 3 did not rand that Pam Wiley judcment for defendant. and plaintiff ap­
failed to stop before enterinc the inters«- pealed. The Court of Appeals. Earl W. 
tion. the evidenee eoncluaively ahows that Smith, J., held that: (1) defendant waa not 
Pam Wiley failed to yield "' the vehicle under a duty u a matter of law to ac:ctpt 
driven by John Browninc. plaintifrs propoHd advertiainc: (2} plain­

tiff failed to show that defendant's adver· 
[10) It ia not erroneous for the court to 

assume facta that are conclusively estab­
lished by the evidence. Btall.moJtt Citr 
Lints. Ira~. 11. William~, 221 S.W.2d 560, 
563-564 (Tex.Civ.App.-Beaumont 1948, 
writ rerd n.r.e.); Collier II. Hill & Hill 
Ezttrmi11tJloTI, 322 S.W.2d 329, 332 (Tex. 
Civ.App.-Houston 1959, no writ); 59 Tex. 
Jur.2d Trial t 490. 

[II) Furthermore, even if the court 
erred in assuminc that Pam Wiley failed to 
yield to the Browninc vehicle. in the sub­
mission of Special Issue So. 5, such error, 
if any, would be immaterial and harmless 
in view of the jury's answers to Special 
Issues 1 and 2. Appellanta' sixth point is 
overruled. 

n.e judcment rJf the trial court is af· 
rarmec1. 

A-ABC APPLIANCE OF TEXAS. INC., 
et al., Appellants, 

Y. 

SOUTH\\"ESTERN BELL TELEPHONE 
COHPA.IIt"Y, Appellee. 

No. IJHI. 

Court of Appeals of Teua, 
Austin. 

Apn1 25, 1984. 

Rehearinl Denied May 23, 1984. 

Plaintiff brou~rht action challenlfinc 
telephone company's refusal to accept pro­
posed advertismc to be printed in classified 
directorJ. The 98th Judicial District Court, 
Travis County, Jon N. Wisser, J., entered 

ti,ing regulation was unreasonable or un· 
n.eessary; and (31 findings supported con­
clusion that defendant's denial of plaintifrs 
application waa not arbitrary. capricious or 
discriminatory. 

Affirmed. 

1. Tel.eommunltatlons P20 
Since sale of classified directory adver· 

tisinc in telephone directory waa not a part 
of telephone company's public utility func:· 
tion, telephone company had no statutory 
or common·law duty to accept pl&intifrs 
advertisinc. Vernon's Ann.Texas Civ.St. 
art. 1446t t 3(s). 

2. Tel.eommunitations .. ~ 
Rule& and re~rulations made by a teJe. 

phone company for fumishinc sen.-ice to 
patrons and for conduct of its business are 
presumed to be reasonable and necessary. 
unless the contrary is shown. 

3. Tel.eommunlcatlons .. 20 
Plaintiff failed to show that telephone 

company's regulations relatinc to classiraed 
directory advertising was unreasonable or 
unnec:enary. 

-1. Appel.l and Error .._1(1) 

In a review of a trial court's judcment 
in which findinp of faet aDd c:oad1&1ioaa of 
law are riled, Court of Appeg may only 
consider, on a no evidence point, evidence 
favorable to findings and judcment ren­
dered thereon and mutt disregard aU evi­
dence to the contrary. 

5. Teleeommunieationa c-za.a 
Findings supported COMiusion that 

telephone company's denial of plaintifrs 
application for c:lassifaed directory advertis· 
ing was not arbitrary, capricious or dis· 
criminatory. 
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Roger B. Greenberg. Jane Cooper-Hill. 
Richie & Greenberg. Houston. for appel· 
lants. 

· Donna Lynn Snyder, San Antonio. for 
appellee. 

Before SHA~~O~. EARL W. SMITH 
and G.UOL\GE. JJ. 

EARL W. SMITH. Justice. 

Appellant. A-ABC Appliance of Texas 
(A-ABC) seeks reversal of a trial court's 
judgment ·in favor of appellee Southwes· 
tern Bell Telephone Company (Bell). In a 
trial before the court A-ABC challenged 
Bell's refusal to accept its proposed adver· 
tising to be printed in the Austin Yellow 
Pages. We affirm the judgment of the 
trial court. 

The president of A-ABC Appliance of 
Texas has operated a home appliancto sales 
and service business in Houston, Texas 
since 1972 and ad•;ertised heavily under 
that name (and several others) in the Yel· 
low Pages for many years. In 1981. appel· 
!ant decided to expand its husiness to Aus­
tin and began by assuming an existing but 
abandoned telephone number which had 
been assigned to a defunct corporation 
named ABC Appliance. This enabled ap­
pellant to advertise under the ABC name 
until it had an oppo1-tunity to advertise 
under A-ABC Appliance of Texas, Inc., in 
the next regularly published Yellow Pages 
in December of 1982. 

Appellant's president met with a Bell 
sales representative on June 25, 1982 to 
submit his proposed advertising under the 
names A-ABC Appliance and General Ap­
pliance, using the same phone number for 
both. On July 13. 1982 Bell infonned ap­
pellant that it would not advertise the 
name A-ABC Appliance of Texas, Inc. in 
its Austin directories because the name vio­
lated Bell's advertising standards regard· 
ing names adopted for alphabetical prefer· 
ence in advertising. The name A-ABC Ap­
pliance of Texas, Inc. as well as other com· 
pany names were accepted for the free 
listing in both the White and Yellow Pages. 

U J A-ABC's first point of error as-sert: 
that "appellee was under a duty a.s a mat 
ter of law tb accept the propoaed ad~ertis 
ing, and the court's conclusions to the eon 
trary (conclusions 4. 6, 9. 10, 11, and 1:?1 ar• 
erroneous." We disagree. The coach; 
sions appellant complains of are a.s foilows 

4. Defendant's directory ad,tr-~m. 
services are not rendered as a par 
of its public utility function. 

6. Defendant, Southwestern Bell Telt. 
phone C.ompany, has no sta:utor 
nor common law duty to accept tb 
advertising submitted by Pla.~:lff, 

9. Pursuant to § 18 of the Pub!~< n:· 
ty Regulatory Act. Article lW 
Vernon's Annotated Statutes. tr 
classified directory, exeept tnSOf. 
as service regular listings which a~ 
furnished to business subscnbers ;: 
a part of their regular busir~eSS st 
vice are concerned, is an advertisir 
medium and not a public sel'\;c 

10. Defendant in its role as a directo 
publisher has no duty not to d 
criminate against potential ack-ert. 
ers. 

11. Defendant's duty to publish ~tin. 
in its directories extends only :o li. 
ings in the white pages and the st 
vice regular listings in the yell< 
pages, both of which are pro\;d 
as part of basic business telephc, 
service. 

12. Defendant Southwestern Bell Te 
phone Company's provision of ~ 
vertising services is not subject 
the common law standards appli· 
ble to its provision of regulat 
communications sel'\ices. 

Appellant relies primarily on Sordhk 
tern Bell Telephone Co. v. Tuo.s St. 
Optiral, 253 S.W.2d 877 (Tex.Ch·.App.l9 
no writ) (hereinafter cited as TSO 1. to s 
port its arguments about Bell's comrr 
law duties. While the case contains brl 
language, it is easily distinguishable on 
facts and, as regards ad\·ertising. is ~ 
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empted by the Public t:tility Regulatory throughout the country ... that tM publi­
Act. Tu.Rev.Civ.Stat.Ann. art. 1446e cation of advertising in telephone directo­
(1980). The court in TSO wu dulinc with m is not an essential public Hl'\'ice and is 
Bell's duty co the public reprdinc the clu· not a part of a telephone company's public 
sifted )'ellow pagn lilti11g1 not its adtYf"· utility business." Sn CltJ#ijiH. Dir«torr 
IIHm~ftU. Sub.scri~rs AssO<"iatiolt t'. Public S#n-ict 

The TSO cue is not controlling since the Comrn., 383 F.2d 510, 512-13 CD.C.Cir. 
Legislature enacted the Public Utility Reg· 196'7); ,'tlcTight "· .\"n· Englud Ttlt· 
ulator)' Act [Pl'RA] in 1975. Art. 144&:. phont & Ttltgraplt Co .. 216 F.2d 26 C2nd 
1upra. Findinc that public utilities were Cir.l954); Btrjion. D.O., Inc. r. Ohio Btll 
monopolies in the areas they sel'\·ed, the Ttltphont Co., 54 Ohio St.2d l·li, 375 
Legislature passed the Act to "establish a S.£.2d 410, 415 (1978): Gas Hoult, Inc. t'. 
comprehensive reeulatory system ... ade- Southtrn Btll Ttltphont 4: Ttltgmplt 
quate to the task of regulating public utili- Co .• 289 N.C. 175, 221 S.E.2d 499, 505 
ties . . . co assure rates, operations and (1976): Abco .Votoirtg & Stomgt Corp. t•. 

Hl'\'ices which are just and reasonable to Sn.· York Ttltpltont Co., 193 )lise. 96, 83 
the consumers and the utilities." Art. S.Y.S.2d 448: affg 274 A.D. i79, 81 S.Y. 
1·U6c: § 2. Artic:le 1446c: § 3(s) provides: S.2d 146; leave to appeal den'd, 273 A.D. 

{I) "Serviee" i1 uatd in this Act in its 823, 81 S.Y.S.2d 457: afrd. 298 S.Y. 637, 
broadest and most inclusive sense. and 82 N.E.2d 32 (1~8). 
includes any and all acts done, rendered. Bell does not ha\·e a monopoly on ad\·er· 
or performed and any and all thinp fur· ti:~ing and the Legislature has determined 
nished or supplied, and any and all facili· that its ad\'ertising is not part of its public 
ties used, fumished, or supplied by pub- service. Thus. Bell is free to contract in its 
lie: utilities in the performance of their private capacity as any other ad•;ertiser. 
duties under this Act to their patrons, In Texas, publishers an free to deal or 
employees. other public utilities, and the decline to contract u they please. Mid· 
public, as well as the interchange of fac:il- K'tst Electrical Cooptmtit~ a·. K~st Tmu 
ities between two or more of them. &r· Cham~r of Commtrct, 369 S.W.2d 842. 
,;ce shall not ircclKdt U,e printiJtg, dil· 843 C'l'ex.Civ.App.1963, no writ). Set cl8o. 
trib1llion. or 10lt of adwrlising in ttlt· Right of Publillttr of Nn"6paptr or Mnga· 
plaont dirtctoria. zint. in Aktnct of Contractual Obligo· 

(emphasis added). Thus the Legislature tion, 1o Rtfust Publication of Adt·trtilt· 
made it clear that not only would the Public m111t, 18 A.L.R.3d 1286 (1968). The trial 
Utility Commission not have jurisdiction court correctly held that since the sale of 
over direetory advertising but that such classified direc:tory advertising in Bell's 
was Jtot part of Bell's public service fune- telephone directory is not a part of appe&­
tion. 1ft's public utility function, appellee has no 

Appellant argues that '11]eplation does statutory or common law duty to aec:ept 
not n«eaaarily abropte the common Jaw" appellant's ad,·ertising. Appellant's firSt 
citinc TSO and .so.,u,..,.,.,.,. Bell Tete- point of error is overruled. 
plaou Co. "· Rtt1'a. 578 S.W.2d 795 (Tex. In its point of error number two, appeJ. 
Civ.App.l979, writ rerd n.r.e.). Reliance lant complains that conclusion of law num­
on theae cases is misplaced since neither ber eight is erroneous and the findinp of 
involves a situation such u this where it is fact in support of it (18, 19, 50, 5-i, and 55) 
clear that the Leeislature intended to de- are "based on insuff~eient e\·idenee and are 
cide the exact issue in question. against the great weight and preponder· 

1be Leplature's exclusion of directory anc:e of the e\idence. The evidence proved 
tulverti8ing from its definition of public: that the standard is unreasonable as a mat· 
serviee is in line with, as appellee argues, ter of law." 
"the overwhelming weight of authority Conclusion of law number eight is that: 
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Defendant's Yellow Page Advertising 
Standard No. 2, entitled "Listings Cho­
sen for Alphabetical Preference in Ad· 
vertising" is a reasonable exercise of De. 
fendant's discretion concerning whether 
or not to accept a particular listing or 
name for inclusion in its Yellow Page 
directories. 

The findings of fact that appellant com­
plains of are as follows: 

18. Defendant's "A" listing policy is 
necessary to protect the value of the 
Yellow Pages to both the consumer 
and the publisher by preventing the 
proliferation of "A" listings and which 
gi,·e unfair alphabetical preference in 
listings resulting in confusion to the 
consumer. l"nchecked. "A" listings 
ha\'e proliferated and diminished the 
value of the Yellow Page Directory in 
tenns of goodwill and return on the 
publisher's im·estment. 

19. Defendant's "A" listing policy is a 
reasonable exercise of its discretion as 
a publisher to limit those listings which 
may cause confusion to the directory 
user and ultimately result in diminish· 
ing the value of the publisher's directo­
ry. 

50. The use of the name ABC Appliance 
by the Plaintiffs in their Yellow Page 
advertisements will not adversely af· 
fect Plaintifts' effective competition as 
an appliance sales and service compa· 
ny. 

• 
54. Plaintiffs will not be banned by 

their ad\'ertising appearing as ABC 
Appliance in the Yellow Pages inas­
much as the names A-ABC and ABC 
Appliance are so similar. 

55. There is substantially no difference 
between the names A-ABC Appliance 
and ABC Appliance such that the use 
of the name ABC Appliance in yellow 
page advertising would cause confu­
sion in the mind of consumers. 

[2, 3) Rules and regulations made by a 
telephone company for furnishing service 

to patrons and for the conduct o! its bu 
ness are "presumed to be reasonable a; 
n~essary. unless the contrary is shov;J 
Southk·~st~rn Bell Telephone Compare~ 
Ruck~r. 5.37 S.W 2d 326, 331 (Tex.CiL~i 
1976. writ rerd n.r.e.l quoting Kell!l 
Southu:estern Bell Telephone Compa, 
2~8 S.W. 658 cTu Comm.App.l923. j<lgr 
adopted!. Appellant has not shown t 
contrary. 

[ ~ J In a rene~· of a trial court's JUC 

ment in which findings of fact and cone 
sions of Jaw are filed, this Court may or 
consider, on a no e\·idence point. that e 
dence favorable to the findings and t 

judgment rendered thereon and must di~ 
gard all evidence to the contrary. Ra11 
Farmers' Stalt Bank of Hart. 576 S.W 
607 (Tex.l979). Our review of only 
e,·idence supporting the judgment com·: 
es us that the judgment rendered by · 
trial court has ample support in the recc 
Furthennon, after reviewing all the , 
dence, we are of the opinion that t~· 

findings are not so against the gr 
weight and preponderance of the evic:!•. 
as to be clearly unjust. In re King\ 
tate, 150 Tex. 662, 244 S.W.2d 660 (b 
Appellant's second point of error is o• 

ruled. 

A-ABC's third point of error comp!:: 
that appellee's "A" listing policy is a 
trary and discriminatory as a matter 
law. Appellant relies on its argument ~ 
Bell has a public service duty in this a 
not to discriminate. As noted abo,·e we 
not agree and this point is overruled . 

(5) A-ABC's fourth point of error c 
lenges the court's conclusion of law n 
ber 7 and states that "the findings in s 
port the~f (findings of fact Nos. 40, 
and 65) are against the great weig·ht 
preponderance of the evidence. The 
dence proved that the standard was un 
sonably and discriminatorily applied to 
pellant." 

Conclusion of law number se\·en i~ 
follows: "Defendant's denial of Plaint 
application for advertising under nam. 
A-ABC Appliance was neither arbitr 
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capmious nor discriminatory." The find· 
inp of fact which A-ABC complaina of 
are: 

40. Plaintiffs' Application for Dire<:tory 
Advertisins under the name A-ABC 
Appliance was rejected for inclusion in 
the 1982 Austin and Austin Sorthwest 
Dirtetories because it is in eontra\'tn· 
tion of Southwestern Bell's "A" listing 
policy inasmuch as the name A-ABC 
was chosen for alphabetical prefer· 
ence, and because its inclusion in the 
directories may result in confusion to 
users of the directoires (sic:]. 

• • • 
42. The rejection of Plaintiffs' request· 

eel advertising was in accordance with 
Southwestern Bell Telephone Compa· 
ny's publishing standards and guide­
lines. Southwestern Bell Telephone 
Company's "A" listing standard which 
resulted in the rejection of advertisin.r 
under the name A-ABC is reasonable 
and wu applied in a nondiscriminatory 
manner. 

• • • • 

65. Plaintifrs "A" Listing Publishing 
Standard which resulted in the rejec­
tion of Plaintiffs' request for advertis· 
ing under the name of A-ABC is rea· 
sonable and wu properly applied to 
Plaintiffs' request for advertising. 

Reviewins the •vidence under the stan· 
dards discussed above, we hold that appel· 
!ant's third point of error should be, and ia 
hereby overruled. 

Judgment of the trial court ia affirmed. 

Sheila Ann HOWARD. Appellant. 

"· 
Richard P. HOWARD. Appellee. 

So. 0.&-83-00579-CV. 

Court of Appeals of Texas, 
San Antonio. 

April 25, 1984. 

Rehearing Denied May 24. 1984. 

Following modification of stay of di­
vorce proceeding by Bankru~tcy Court, 
wife and attorney filed joint motion for 
new trial complaining of default judgment 
in f~t.\"Or of husband and filed petition for 
writ of error which challenged default 
judjtment. The :!8Sth District Court, Bexar 
County. Raul Rivera, J .. ordered new trial, 
and husband filed motion to dismiss writ of 
error for want of jurisdiction. The Court 
of Appeals held that: (1) automatic stay 
impoaed in bankruptcy proceeding suspend· 
ed running of time limit within which mo­
tion for new trial must be filed. and (2) 
grantin~or of motion for a new trial had 
effect of reinstatinf( cue so that there was 
no final judl(inent from which writ of error 
could be taken. 

Writ of error dismissed. 

l. Bankruptc:J $111659( 1.5) 
Automatic stay imposed in bankruptcy 

proceedings pursuant to federal Bankrupt· 
ey Code suspends runnin& of state time 
limits within which motion for new trial 
must be filed. Bankr.Code, 11 U.S.C.A. 
§ 362; Vernon's Ann.Texu Rules Civ. 
Proc., Rule 329b. 

2. Bankruptc:)' e=o659.5{ t) 
• Bankruptcy court, by lifting stay, nec-

essarily determined that stay wu in effect 
during previous proc:eedinp. 

3. Bankruptcy $rt659< U» 
Automatic stay provision of fedem 

Bankruptey Code halts pendin§t judicial 
proceedings involvin~t debtor. Bankr.Code, 
11 U.S.C.A. §§ 362, !J62(a)(l). 
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Frank Will• d/b/a Frank Wille Collpant ?f Frank Wille'• 
Coleman Comfort Center, Appellant, v. Southwestern Bell 

Telephone Coapany, Appellee 

Mo. 47,986 

Supreme Court of Kansas 

219 Ran. 755; 549 P.2d 903; 19 u.c.c. Rep. Serv. 
(Callaghan) 447 

May 8, 1976, Opinion Filed 

PRIOR HISTORY: 
Appeal from Sedgwick District Court, division No. 2; Howard c. Kline, Judge • 

. 
DISPOSITION: Affiraed. 

SYLLABUS: SYLLABUS BY THE COURT 

contracts -- Advertising in Yellow Pages -- Limits on Company's Liability -­
Public Policy Mot Violated. In an action by an advertiser against a telephone 
coapany for daaaqea by reason of an oaiasion of advertising contracted for in 
the yellow paqea directory, it is held that under the particular circuaatances 
the contract which liaited the coapany'• liability for errors and oaiaaiona to 
an a.ount equal to the coat of the advertiainq was not unconscionable and 
contrary to public policy. 

COUNSEL: Charles E. Cole, Jr., of Foulston, Siefkin, Powers and Eberhardt, of 
Wichita, arqued the cause, and Robert c. Foulston of the sa .. fira vas with him 
on the brief for the appellant. 

Durward D. Dupre, of Topeka, argued the cause, and T. Larry Barnes and Rober· 
A. Levis, both of Topeka, were with him on the brief for the appellee. 
~ES: The opinion of the court was delivered by Harman, c. 

OPINIONBY: HARMAN 

OPIHION: [*755] [**904) This appeal presents the question whether an 
advertiser can recover damaqes for neqliqence or breach of contract froa a 
telephone coapany for an oaission in the yellow paqes of a telephone directory 
when the contract entered into by the parties limits the company's liability fo: 
errors and omissions to an amount equal to the cost of the advertisement. The 
trial court qranted summary judqment for the telephone coapany and the 
advertiser has appealed. 

The facts, as revealed by the pleadinqs and appellant~• deposition, are 
undisputed. Appellant Frank Wille operates a heating and air conditioning salef 
and service business in Wichita under the trade names, Frank Wille Company and 
Frank Wille's Coleman Comfort Center, and for the thirteen years prior to 1974 
had purchased some form of yellow page listinq for his business in the telephon£ 
directory published by appellee Southwestern Bell Telephone Company for the 
Wichita district • 

'· 
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LEX Sf 

In February, 1974, a sales representative for Bell contacted appellant to 
discuss his yellow paqe listings in the directory to be published in July, 1974 
As a result appellant aqreed to purchase certain listings for both of his 
business trade names. Appellant (*756] received a copy of the written 
contract which was executed. At this tiae appellant's business was located at 
1633 East Second street and his business phone numbers were 265-2609 and 
265-7231. 

In April, 1974, appellant contacted Bell reqardinq changinq his telephone 
service to a new business location at 1909 East Central street and expanding hi 
service through additional rotary or sequential telephone numbers. Appellant 
was advised numbers were not available to hia to expand his present nuabers 
sequentially. Hence he decided to subscribe to a new (**905] number, 
265-4685, in order to have additional telephone lines available for his busines 
in sequential numbers. As part of this decision appellant cancelled the phone 
service to him under the number 265-7231. However, because his other telephone 
number, 265-2609, was displayed on some equipaent previously sold, appellant 
decided to retain that service in the yellow pages but not in the white. 

In July, 1974, Bell distributed the new directory. Certain of appellant's 
yellow page listinqs under various headinqs for the business name Frank Wille'£ 
Coleman Comfort Center and telephone number 265-2609 were omitted. The yellow 
page advertising sold in February, 1974, applicable to the Frank Wille coapany, 
phone number 265-7231, appeared in the directory. That advertising listed 
appellant's new address, 1909 East Central, and the new telephone nuaber, 
265-4685. upon learning of the o•ission appellant began advertising his 
business on local television stations and in alternate forms of advertising, 
with total expenditures being between four and five thousand dollars • 

Appellant was never bille4 nor has he paid for the omitted listings. The 
written contract between the parties was subject to thirteen teras and 
conditions which were set out on the back of the contract. The fourth paragra~ 
of those conditions provided: 

"The applicant agrees that the Telephone Company shall not be liable for 
errors in or oaiasions of th~ directory advertising beyond the amount paid for 
the directory advertiaing omitted, or in which errors occur, for the issue life ! 

of the directory involved.• 

Appellant filed this action OCtober 24, 1974, alleging breach of contract an 
negligence by Bell in the omiasion. Damages were sought in the amount of $ 
9,990 for lost profits and expense for alternative advertising. 

The trial court entered summary judqment for Bell because of the contractual 
limitation of liability for errors and omissions and the matter is now here for 
review. 

(*757] Appellant contends the exculpatory clause upon which appellee relie 
is contrary to public policy and should not be enforced. He asserts 
unconscionability of contract in two respects: The parties• unequal bargaining 
position and the form of the contract and the circumstances of its execution. 

American courts have traditionally taken the view that competent adults may 
aake contracts on their own terms, provided they are neither illegal nor 

'· 
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contrary to public policy, and that in the absence uf fraud, aistake or duress 
party who has fairly and voluntarily entered into such a contract is bound 
thereby, notwithstanding it vas unwise or disadvantageous to hia (Anno.: Sales 
-- •unconscionability•, 18 ALR 3d 1305, I 2, p. 1307). Gradually, however, th. 
principle of freedoa of contract has been qualified by the courts as they were 
confronted by contracts so one-sided that no fair ainded person would view tbez 
as just or tolerable. An early definition of unconscionability vas provided b~ 
Lord Chancellor Hardvicke, in the case of Chesterfiield (Earl of) v. Janssen, : 
Yes. Sen. 125, 28 Eng. Rep. 82 (1750): 

• ••• [a contract] such as no aan in his senses and not under delusion vou· 
aake on the one band, and as no honest and fair wan would accept on the other; 
which are unequitable and unconscientious bargains; and of such even the coaaor 
lav has taken notice. • •• " (p. 100.) (Discussed in Hume v. United States, 1: 
u.s. 406, 411-413, 33 L. ed. 393, 10 s. ct. 134 [1889].) 

The doctrine was first applied by early equity and soae coaaon lav courts in 
cases which approached clear fraud. (See a discussion of these cases in the 
Anno.: 18 ALR 3d, I 3, p. 1309.) 

The doctrine, however, received its greatest impetus when it vas enacted as 
(**906) a part of the Unifora Coaaercial Code. K. s. A. 84-2-302 provides ir 
part that: 

"(1) If the court as a aatter of lav finds the contract or any clause of th· 
contract to have been unconscionable at the ti .. it vas aade the court aay 
refuse to enforce the contract, or it may enforce the remainder of the contract 
without the unconscionable clause, or it aay so liait the application of any 
unconscionable clause as to avoid any unconscionable result. • •• • 

(The doctrine of unconscionability in the area of private contract has coae 
into our Kansas lav by three other recent enactaents: K. s. A. 16a-5-108, 
Unifora consumer credit Code; K. s. A. 1975 Supp. 50-627, Consuaer Protection 
Act; and K. s. A. 1975 Supp. 58-2544, Residential Landlord and Tenant Act.) 

· Although the ucc•s appl~cation is priaarily liaited to contracts for the 
present or future sale of goods (X. s. A. 84-2-102; 84-2-105), [*758] aany 
courts have extended the statute by analogy into other areas of the lav or havE 
used the doctrine as an alternative basis for their holdings (Leff, 
•unconscionability and the Code -- The Emperor's New Clause•, 115 u. Pa. L. Re\ 
415). The ucc neither defines the concept of unconscionability nor provides thE 
elements or perimeters of the doctrine. Perhaps this was the real intent of tt 
drafters of the code. To define the doctrine is to limit its application, and 
to limit its application is to defeat its purpose. (Note, •The Doctrine of 
Unconscionability", 19 Maine L. Rev. 81, 85.) 

The comment to ~. s. A. 84-2-302 sheds some light on the drafters• intent. 
It provides in part: 

"· •• The basic test is whether, in the light of the general commercial 
backqround and the commercial needs of the particular trade or case, the clause 
involved are so one-sided as to be unconscionable under the circumstances 
existing at the time of the makinq of the contract. • • • The principle is one 
of the prevention of oppression and unfair surprise • • • and not of 

'· 
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disturbance of allocation of risks because of superior bargaining power. 

One commentator has elaborated on the two types of situations which UCC is 
designed to deal with: · 

• ••• One type of situation is that involvin9 unfair surprise: where there 
has actually been no assent to the terms of the contract. Contracts involving 
unfair surprise are siailar to contracts of adhesion. Most often these 
contracts involve a party whose circumstances, perhaps his inexperience or 
ignorance, when compared with the circumstances of the other party, aake his 
knowing assent to the fine print teras fictional. Courts have often found in 
these circuaatancee an absence of a aeaninqful bargain. (See Henningsen v. 
Blooafield Motors, Inc., 32 N. J. 358, 161 A. 2d 69 (1960).) 

"The other situation is that involving oppression: where, although there has 
been actua~ assent, the agreement, surrounding facta, and relative bargaining 
positions of the parties indicate the possibility of gross over-reaching on the 
part of either party. Oppression and economic duress in a contract seem to be 
inseparably linked to an inequality of bargaining power. The econoaic position 
of the parties· is such that one becomes vulnerable to a grossly unequal 
bargain." (19 Maine L. Rev., supra, pp. 82-83.) 

(Accord: Spanoqle, "Analyzing unconscionability Problema•, 117 u. Pa. L. Rev 
931.) 

Although the doctrine of unconscionability is difficult to define precisely 
courts have identified a number of factors or eleaents as aids for deteraining 
ita applicability to a given set of facts. These factors include: (1) The use 
of printed form or boilerplate contracts drawn skillfully by the party in the 
stronc)est econoaic position, .which establish industry wide [**907] standard 
offered on a take it or [*759) leave it basis to the party in a weaker 
econoaic position (Henningsen v. Bloomfield Motors, Inc., supra; Caapbell Soup 
Co. v. Wentz, 172 F. 2d 80); (2) a significant cost-price disparity or excessiv 
price; (3) a denial of basic rights and remedies to a buyer of consumer goods 
(Williams v. Walker-Thomas FUrniture Company, 350 F. 2d 445; 18 ALR 3d 1305); 
(4') the inclusion of penalty clauses; (5) the circumstances surroundill9 the 
execution of the contract, including its commercial setting, its purpose and 
actual effect (In re Elkins-Dell Manufacturing Coapany, 253 r. Supp. 864, (1. D 
Pa.]); (6) the hiding of clauses which are disadvantageous to one party in a 
aasa of fine print trivia or in places which are inconspicuous to the party 
signing the contract (Henningsen v. Bloomfield Motor•, Inc., supra); (7) 
phrasing clauses in language that is incomprehensible to a layaan or that diver· 
hia attention from the problems raised by them or the rights given up throuqh 
thea; (8) an overall imbalance in the obligations and riqhts imposed by the 
bargain; (9) exploitation of the underprivileged, unsophisticated, uneducated 
and the illiterate (Williams v. Walker-Thomas Furniture Company, supra); and 
(10) inequality of bargaininq or economic power. (See also Ellinqhaus, "In 
Defense of Unconscionability", 78 Yale L. J. 757; 1 Anderson on the ucc, 1 
2-302, and cases cited therein.) 

Iaportant to thia caae is the concept of inequality of bargaining power. Th£ 
UCC does not require that there be complete equality of bargaining power or that 
the agreement be equally beneficial to both parties (1 Anderson, I 2-302:11, p. 
401). As haa been pointed out: 
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"[The lanquaqe of the comment to I 2-302 means) ••• that mere disparity o: 
barqaininq strenqth, without more, is not enouqh to make out a case of 
unconscionability. Just because the contract I signed was proffered to me by 
Alaiqhty Monopoly Incorporated does not aean that I aay subsequently arque 
exeaption froa any or all obliqation: at the very least, soae element of 
deception or substantive unfairness must presumably be shown.• (78 Yale L. J., 
supra, pp. 766-767.) 

The cases seem to support the view that there must be additional factors sue 
as deceptive barqaininq conduct as well as unequal barqaininq power to render 
the contract between the parties unconscionable. In suaaary, the doctrine of 
unconscionability is used by the courts to police the excesses of certain 
parties who abuse their riqht to contract freely. It is directed aqainst 
one-sided, oppressive and unfairly aurprisinq contracts, and not aqainst the 
consequences [*760] per •• of uneven barqaininq power or even a simple 
oldfashioned bad barqain (1 Anderson, supra, f 2-302.11, p. 401). 

The aost recent application of the common law doctrine of unconscionability 
in Kansas occurred in Steele v. J. I. Case Co., 197 Kan. 554, 419 P. 2d 902. 
There the plaintiff, a larqe scale wheat and barley farmer, purchased fro• 
defendant three combines which were delivered shortly before harvest. The sal· 
were evidenced by fora contracts furnished by defendant. According to the ter. 
on the reverse side of the contract, defendant warranted its equipment to be 
properly aade and capable of perforainq the work for which it vas desiqned und• 
ordinary conditions. The contract further provided that should defendant's 
product fail to operate as warranted, written notice of tbe problea should be 
given to defendant's dealer. If the dealer failed to correct the deficiencies 
then defendant was to be given a reasonable time to remedy the defect or advist 
its local dealer of the appropriate remedy. In the event, however, defendant 
vas not able to reaedy the de~ect, then, accordinq to the contract terms, 
defendant had the option either of replacing the equipment or rescindinq the 
sales contract by returning the purchase price. The contract excluded 
[**908) all other express, implied or statutory warranties, and limited 
defendant's liability for any breach of the contract's express warranties to 
returning the purchase price of its product. 

I .. ediately after the combines were delivered to plaintiff, he beqan havinq 
numerous difficulties. Cosplaints were made of these deficiencies, and severa: 
atteapts were undertaken by defendant to correct thea. After repeated attempt! 
by defendant to reaedy the defects failed, plaintiff made several demands for 
return of the purchase price. Bach of plaintiff's deaands vas refused. 
Thereafter, plaintiff aqreed to trade in the defective combines, and pay the 
difference for three new 1961 Case co•bines, which were subsequently delivered 
to hia. 

Plaintiff brought suit to recover for damages to his crops caused by the 
delay incident to defendant's numerous attempts to correct the deficiencies in 
the coabines initially purchased. The matter was tried to a jury which returne 
a verdict in plaintiff's favor. Judgment was entered on that verdict, and 
defendant appealed. 

The trial court instructed the jury to disreqard the contractual proviso 
limiting defendant's liability to any breach of its warranty to the return of 
the purchase price. Defendant Case maintained the broad accepted freedom of 
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contract policy should control. In (*761) affirming the judqment we noted 
the disparity of position in the contracting parties in that the plaintiff had 
no part in the preparation of the printed fora contract, the plaintiff lacked 
knowledge of the exculpatory clause and further that defendant knew of the 
special business needs of plaintiff and their urgency and despite this knowledg 
vas dilatory in aaking amends either by timely repair of the coabines, their 
replacement or return of the purchase price. Within this fraaework, we held tt. 
exculpatory clause in the contract was void, saying: 

•Liability for consequential or special damages may be limited or excluded t 
the teras of a warranty unless, under all the surrounding facts and 
circumstances, the liaitation or exclusion would prove to be inequitable.• (Syl 
para. 4.) 

Clearly there were other factors present in Steele besides mere disparity of 
bargaining power which resulted in the ruling. Also to be noted is the fact tt. 
contract called for equipment to be used for a specific purpose -- harvesting 
grain -- the breach of which would cause the farmer to lose everything he had 
invested in that grain crop. This latter factor presents a different situation 
froa that of the advertiser who is no worse off by reason of an oaission of his 
ad in the yellow pages than if he had aade no contract at all. 

we have never dealt with contractual limitation of liability for errors and 
omissions in the yellow pages directory but aany courts have. One case on the 
subject, relied upon heavily by appellant, is Allen v. Mich. Bell Telephone co. 
18 Kich. App. 632, 171 N. w. 2d 619. In a factual situation essentially 
identical to that here the court declined to qive effect to the limitation of 
liability clause principally on the basis of unconscionability by reason of the 
inequal positions of the parties in bargaining for services for which no 
realistic alternative was available. 

All other courts which have considered the matter, so far as we can 
ascertain, have reached a contrary conclusion, that is, a telephone company aay 
by contract liait the amount of its liability resulting from omissions and 
aistakes in the yellow pages directory so long as it does not seek i.-unity frc 
9rbss negligence or wilful •isconduct (see Gas House, Inc. v. Southern Bell Tel 
6 Tel. co., 289 N. c. 175, 221 s. E. 2d 499, and cases from fourteen other 
jurisdictions cited therein [221 s. E. 2d 504); also Anno.: Telephone Directory 
--Mistake-- Omission, 92 ALR 2d 919). 

In Gas House, Inc. the North carolina supreme court had this to say on the 
subject: 

[*762] "The general principle governing the validity of contracts against 
the charge that they are unreasonable is thus stated [**909) in 14 Willistc 
on contracts, 3d Ed., I 1632: 

••people should be entitled to contract on their own teras without the 
indulgence of paternalis• by courts in the alleviation of one side or another 
from the effects of a bad bargain. Also, they should be permitted to enter int 
contracts that actually may be unreasonable or which may lead to hardship on or 
side. It is only where it turns out that one side or the other is to be 
penalized by the enforcement of the terms of a contract so unconscionable that 
no decent, fairainded person would view the ensuing result without beinq 
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possessed of a profound sense of injustice, that equity will deny the use of it 
good offices in the enforcement of such unconscionability.•• 

"The leading case on the question of the validity of such ··a Liaitation of 
Liability Clause in a contract for telephone directory advertising is McTighe v 
New England Tel. 'Tel. co., supra where Circuit Judge Medina, speaking for the 
Court of Appeals for the Second Circuit, said: 

"'The publication of the classified directory [i. e., the •yellow pages') * 
* is wholly a matter of private contract and contracts relating thereto are not 
required to be filed with the Public Service Comaission [of Vermont] which has 
no jurisdiction except over matters relatinq to the public utility services 
rendered by the company and the rates relative thereto. 

. . . 
"'True it is that the courts will scrutinize with care clauses exonerating 

public utility companies, such as railroads, telegraph and telephone companies 
and others, froa liability for the consequences of their own n09liqence, with 
reference to the public services rendered by them. The fact that the member of· 
the public patronizing such public utility companies must take the contract 
proffered by the company or forego uaing the service has enabled the courts to 
inquire into the reasonableness of the type of clause now under discussion and 
by this test the clause applicable to the alphabetical [i. e., white pages] 
directory would as a aatter of contract law be considered unreasonable and 
unenforceable. But tb• principle which enables courts to strike down and 
condean clauses affecting the performance by the company of its functions as a 
public utility is limited to the area in which the public services are rendered 
and has no application whatever to the domain in which the public utility aay 
freely contract in its private capacity. The obtaining of the services of the 
public utility by way of transportation or comaunications or providing gas or 
electricity is quite apart froa the leases, advertisinq contracts and a host of 
other miscellaneous agreements co .. only made by aembera of the public with 
public utility companies. lf there be some disparity in the bargaining power o 
the contracting parties it is no more than aay be found generally to exist; and 
the courts follow the gene.:al rule that the parties are free to contract 
according to their own judqment and the reasonableness of their engagements wil 
not be entered into.• (Emphasis added.) 

· "The reason for the rule that a common carrier, or other public utility, aay 
not contract away its liability for negligence in the perforaance of ita public 
utility service and may not claim the benefit of an unreasonable contract 
[*763] limiting the amount of its liability therefor, is that every member of 
the public is entitled by law to demand such service with full liability as a 
reasonable rate therefor. For the company to refuse to serve unless the 
customer agrees to rele&se it from liabil.ity for its negligent performance of 
its obligation to serve would be a denial of this leqal right in the would-be 
customer. Thus, such a contract limiting the liability of the carrier, or othe 
public utility, unless reasonable, is contrary [**910] to public policy and 
invalid. This limitation upon the riqht of the coamon carrier, or other public 
utility, to contract applies, however, only to its undertaking& to render 
services which fall within its public service business. For example, a 
telephone company leasing office space to a tenant, or an electric power compan 
selling an electric stove, is free to contract with reference to those aatters · 
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as is any other owner of a building or dealer in electric stoves. The buaines! 
of carrying advertiseaents in the yellow pages of its directory is not part of 
telephone company's public utility business • 

•The inequality of bargaininq power between the telephone company and the 
businessaan desirinq to advertise in the yellow pages of the directory is aore 
apparent than real. It is not different fro• that which exists in any other 
case in which a potential seller is the only supplier of the particular article 
or service desired. There are aany other modes of advertising to which the 
busineaaaan aay turn if the contract offered hia by the telephone company is nc 
attractive. 

•we find in this record no basis for a conclusion that the application of tt 
Liaitation of Liability Clause could lead to a result so unreasonable as to 
shock the conscience. In the absence of moat exceptional circumstances, which 
do not appear in this record, the insertion of a 'Yellow Paqe• advertisement 
under the wronq classification heading will not produce a different result fror. 
that which would follow a complete omission of the advertisement fro• the 
directory. It would be virtually, if not coapletely, iapossible to deteraine 
What portion of the business done by an advertiser is attributable to its use c 
'Yellow Paqe• advertising. There are many factors which enter into periodic 
fluctuations in the volume of business done by a seller of goods. The purpose 
of the Liaitation of Liability Clause is to protect the telephone coapany froa 
the danqer of verdicts priaarily speculative in aaount. This is not an 
unreasonable objective. In this respect, the telephone coapany is not in a 
different position froa the local nevapaper, radio or television station, or 
other advertising aedia.• (221 s. E. 2d 504-505.) 

Appellant here attacks the limitation of liability clause in several 
respects. He says it was bu~ied in a nuaber of other teras and conditions of 
the saae size print on the reverse side of the contract froa where the parties 
sign and that the particular proviso was not effectively brouqht hoae to hia at 
the tiae he signed. He in effect asserts unfair surprise. 

The front paqe of the contract provides space for setting out the naae or 
style of the business and '~her essential data in connection with the listinqs 
covered. In two different places attention is directed to the terms and 
conditions contained on the reverse (*764] side of the contract, one at the 
top of the fora and the other in block letta~• !.mediately above the siqnature 
line for the purchaser. The latter states: 

•THE APPLICANT HEREBY REQUESTS THE TELEPHOIJE COMPANY TO INSERT THE ABOVE 
ITEMS OP ADVERTISING IN THE ABOVE NAMED DIRECTORY SUBJECT TO THE TERMS AND 
CONDITIONS ON THE REVERSE SIDE HEREOF." 

The terms and conditions on the reverse side are set out in clearly leqible 
type in thirteen nuabered paragraphs, and are written in common words. It 
cannot be said they are one-sided. Some are for the protection of and inure to 
the benefit of the advertiser. The lanquaqe of the challenqed paraqraph 4 is 
not couched in confusinq terms designed to capitalize on carelessness but is 
clear and concise. Appellant did testify he had not attempted to read the 
various teras and conditions listed on the reverse side of the contract. He wa 
an experienced businessman and tor at least thirteen years had used the yellow 
pages. In his business it is reasonable to [**911] assuae he as seller 

.. 
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and serviceman had become familiar vith printed for• contracts that are 
frequently used in connection vith the sale and servicinq of heatinq and air 
conditioning equipaent and their attendant warranties and liaitatione of 
liability. And, as pointed out in Gas House, Inc. v. southern Bell Tel. ' Tel. 
co., supra, and in several other eases cited therein, yellow pages are not a 
unique or .onopolietic fora of advertising. Nuaeroua alternative fora• exist. 

There is no indication here either of gross negligence or wilful or wanton 
conduct in the oaission of appellant's listing and he asserts nothinq beyond 
ei•ple neglect. It appears the o•isaions arose froa clerical error in the 
handling of appellant's request for ehan9es after the original contract. 

In Steele v. J. I. case co., supra, ve recognized that liability for 
consequential daaaqes aay be liaited or excluded contractually unless under all 
the surrounding facts and circumstances, the liaitation or exclusion would be 
inequitable (Syl. para. 4). Each ease of this type aust necessarily rest upon 
its ovn facts but after exaaininq the teras of the contract, the aanner of its 
execution and the knowledge and experience of appellant ve think the contract 
vas neither inequitable nor unconscionable eo as to deny its enforceaent. 

our conclusion that the trial court ruled correctly is not affected by 
anything said in Millinq co. v. Postal Telegraph co., 101 Kan. 307, (*765] 
166 Pac. 493. There this court held that a telegraph coapany could not by 
contract liait its liability for negligence in traneaittinq telegraphic 
.. ssages. The contract liaitation vas sought to be applied to the public duty 
of tbe COIIpany -- the transaission of .. uagM -- and not to a aatter of privat 
contract in an area of private service as here. The court did recognize that 
not all contracts against liability are void. 

• The judgaent is affirmed •. 

Approved by the court • 

• .. 
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)lac.~rthur much less nttracti\·e. Ad· pro,·ision, and, therefor •'· enrorceable tr· 
,erte eff~ts on municipalities and tax- rel!pt'cti\·e or relationship betw~n limit 
fl1'" ca~ ~e. ex~ted_. But power to and actual probable damaae. 
,.ctifY praor1ttes hes wath Conaress and Judament accordinrly. 

10 
create warranties with the New York 

~,.erislature. 
the motion for summary judament of 

the Count)·. Town. \"illare aod School 
pi:strict attainst the cross claimants is 

1ranted. 
So ordered. 

&ODI~SOS ~"St:RASCE .t REAL E& 
T.,TE •~c .. Pluntm, 

v. 
SOl"THWESTER~ BELL TELEPHO~"E 

co .. Defftldant.. 
Ch·. No. FS-'Jl-c-8S. 

United States District Court. 
W. D. Arkansas, 

Fort Smith Division. 
Aug. 27, 1m. 

Breach of contract suit by an Ar· 
kansas real estate corporation apinst a 
telephone company to recover for loss of 
profits allegedly resultins from defend­
ant's failure to publish certain listinp 
and advertising plaintiff contracted for 
iD defendant's telephone directory. The 
District Court, Paul X Williams, J .. 
held that exculpatory clause statina that 
.. the applicant arrees that the Telephone 
Company shall not be liable for errors or 
omissions in directory advertisin1 be­
fOOd the amount paid for the item or 
items omitted, or in which errors occur, 
for the issue life of the directory in· 
voh·ed" was not unconscionable, that 1\"i· 
dence established that telephone directo­
ry omission of ad\·ertisinr contracted 
for was caused by simple clerical error, 
not constitutinr rrou nerlirence or will· 
ful and wanton miaconduc:t, and that 
such exculpatory clause was a limitation 

1. TeleconununleatiOM ¢=!80 
Exculpatory clause, in contract be· 

tween real estate company and telephone 
company for yellow pare adwrtising and 
bold face listings in white pages. statinr 
that "the applicant a1rees that the Tele­
phone Company shall not be liable for 
errors or omi~sions in directory adver· 
tisinr beyond the amount paid for the 
item or items omitted. or in which er­
rors occur, for the issue life of the 
directory involved" was not unconsciona· 
ble. but rather was a ,·alid limitation of 
liability within universally ac.:epted and 
applied rule permittinr partie~ to freely 
contract concerninr their responsibilities 
arising from a breach. 

2. Teleconununkatlons ¢:::»280 
Ordinary negligence would not be 

sufficient to overcome exculpatory 
clause, in contract bet~·eeo real estate 
company and telephone company for yel­
low page ad\·ertisinr and bold face list· 
inrs in white pares, stating that "the 
applicant agrees that the Telephone 
Company shall not be liable for the item 
or items omitted, or in which errors OC· 

cur, for the issue life of the directory 
invoh·ed." 

S. TelecOmmunications ¢=280 
Exculpatory clause, in contract be­

tween real estate company and telephone 
company for yellow pare ad\·ertisinr and 
bold face listinrs in white pages, statinr 
that "the applicant agrees that the Tele­
phone Company shall not be liable for 
errors or omissions in directory adver· 
tisin1 beyond the amount paid for the 
item or items omitted, or in which er­
rors occur, for tbe issue life of the 
directory im·olved" could not stand in 
face of willful and wanton misconduct or 
negligence. 

4. ~e,Upnee «:ad 
"Gross negligence" is failure to ob­

serve even slirht care; it is carelessness 
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or recklessness to a decree that 
utter indi He renee to consequences that 
may result. 

See publicatioa Wordo~ aDd Phraan 
for other judicial NDitrU<:tiota:ll and 
defiaitioae. 

s. St"CIIct'Oce e=au. 11 
Willful and wanton misconduct goes 

beyond gross nerlirence in that the par­
ty must be aware of the fact that his 
conduct will probably result in injury; 
element of willfulness is absent in 1ross 
nerli1ence. 

G. Teleoommun.lcattons ¢:12M 
E\·idence established that telephone 

directory omission of ad\·ertising con­
tracted for was caused by simple clerical 
error, not constitutin1 1ross nerli~renc:e 
or willful and wanton misconduct. 

7. Telec.'ommunk&Uons ~ 
Exculpatory clause, in contract be­

tween real estate company and telephone 
company for )'ellow page ad\·ertisinr and 
bold face listings in white paafeS, stating 
that "the applicant agrees that the Tele­
phone Company shall not be liable for 
.errors or omissions in directory adver­
tisinB beyond the amount paid for the 
item or items on1itted, or in which er­
rors oc:cur, for the issue life of the 
directory in,·ol\·ed'' was a limitation pro­
\'ision, and, therefore, enforceable irre­
spective of relationship between limit 
and actual probable damare. 

Rob::..t T. Dawson of Hardin, Jesson 
& Dawson, Fort Smith, Ark., and Ralph 
Robinson, Van Buren, Ark., for plain· 
tiff. 

DouBias 0. Smith, Jr.. of Warner, 
Warner, &scm & Smith, Fort Smith, 
Ark., and Donald K. King and Ronald T. 
Le!\!ay, Little Reek, Ark., for d~fendant. 

liE!\IORA~DU:\1 OPINION 

PAUL X WILLIAMS, District Judp. 
Plaintiff is an Arkansas corporation. 

Prior to May of 1969, Earl Robinson 
had been in the insurance business for 
approximately 20 yean in Van Buren, 

. · .rkansu. He had also been in tht rea: 
r.state business for most of th:s :;.eriQd 
In )(ay of 1969. Robinson and ius l.lllfJ. 

ciate, Robert Bel!, incorporated under 
the name •r Robinson Insurar.ce and 
Real Estate, lne. 

Defendant, Southwestern Bell Tete. 
phone Co., a Missouri corporation. is tn­
rared in tht pro\·ision of local Md Jonr 
distance telecommunications service in 
Arkansas and other states. In conn~. 
tion 11\'ith ita business it publishes tele. 
phone directories for its service areas. 
Thete direc:tories consist of two sections. 
the alpha~tical section or white P&res. 
and the cluai!ied section or Yello~~o· 
Pares. Public:3tion of the alphabetical 
section is mandated by the Arkansas 
Public Sen·iee Commiuion. There is nc. 
similar requirement rerardinr tJ:e YeJ. 
low Paps. Defendant, with respect to 
this acti\·ity, is engaged in a privatt 
busineu Enterprise as opposed to a pub­
lic sen·ice offerinr. Auoc:iated llechan­
ical Contraeton of Ark. v. Ark. Lt. Gas 
Co., 225 Ark. 424, 283 S. W .2d 123 
(1955). 

This is a Breach of Contract suit to 
l'E'l:O\'er for lou of profits allefEdly re­
sultinr from defendant's failure to pub­
lish certain listinp and ad-rertisinr 
plaintiff contracted for in defendant's 
19i0 Fort Smith-Van Buren, Arbnsu, 
telephone directory. 

On Xarc:h 19, uno, JJir. Robert Bell, 
actinr for plaintiff. aDd Mr. Tom Or· 
den, defendant's directory representa­
tive, entered into a •-ritten contract for 
Yellow Page ad\·ertisinB and bold face 
listinp in the white paces. The items 
ordered included a two inch Yellow Page 
ad, two Yellow Pap trade-mark listinp, 
two white pap bold face listinrs and a 
Yellow Page bold face listinr. The total 
charres for the items amounted to $14.· 
40 per month or a total of $172.80 for 
the 12 month life of the directory. 

In June 1970 \\'hen the Fort Smith· 
Van Buren directory was distributed, 
plaintiff diaeovend that ita advutisiq 
wu omitted and therufter filed this ae· 
tion. Ia its answer, defendant admitted 
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plaintiffs advertising was De· 
tendant further admitted liability up to 
the sum of $172.80 and mo\"ed to dismiss 
plaintiffs action for all sums abo'"e that 
amount based on the followinr exculpa­
tory c:lau:se contained in the parties' con· 
tract: 

··.a. The applicant agrees that the 
Tel~phone Company shall not be liable 
for errors or omissions in director)· 
ad\·erti~ing beyond the amount paid 
for the item or items omitted, or in 
which errors occur, for the issue life 
of the directory in\"olved." 

Plaintiff then amended its complaint 
alleging that the omissions were the re­
sult of dt?fendant's intentional wrongdo­
in! or "gross negligence." Defendant in 
answering plaintiffs amended complaint 
and in its trial briefs agrees that the 
limitation clause contained in the par­
ties' contract does not afford protection 
in the ca5e of intentional wrongdoing or 
perhaps gross negligence but denies that 
such occurred. 

Plaintiff's position at trial and in 
its trial brief is a three-fold one. First, 
plaintiff contends the limitation clause 
is unenforceable as beinr contrary to 
public policy or in modern parlance, "un­
conscionable." Secondly, it contends 
that ordinary negligence alone will 0\·er• 
come the limitation or, in the aiterna­
th-e. that groas misconduct in the form 
of v.·ilful and wanton misconduct or 
I"*' negligence has been proved. 
Thirdly, plaintiff contends that :he 
clause is an unenforceable liquidated 
damages clause because the limit set is 
£rl'OSS1y disproportionate to the probable 
actual damages resulting from the 
brnch. Plaintiffs contentions will be 
considered seriatim. 

Plaintiff contends that the limitation 
clause is unconscionable and should be 
disreararded since it is contained in a 
form contract entered into by parties in 
disparate bargaining positions. In sup­
port of this contention, plaintiff cites 
Allen v. llichi!ran Tel. Co., 18 llich.App. 
632. 171 N.W.2d 689 (1969). The 1\lich­
isan appellate court in Allen held excul-

patory language similar tv Ul'. 
tained in the in~tant contract to be un­
conscionable and, consequ~ntly, unen­
forceable. The )lichigan court relied 
upon what it perceived to be the nlonop­
olistic character of Yellow Pages and the 
disparity of barraining power between 
the parties to the contract. 

The unconscionability argument i! not 
a no\"el one in telephone directory cases. 
The first reported case considering such 
an argument is :McTighe v. !'ew Eng­
land Tel. & Tel. Co., 21S F.2d 26 (2d 
Cir. 195-'). In Jlc1'ighe, Judge :\I edina 
speaking for the Second Circuit, com­
ment~d on the unconscionability argu­
ment as follows at page 28: 

"But the principle which enables 
courts to strike down and condemn 
clauses affecting the performance by 
the company of its functions as a pub­
lic utility is limited to "the area in 
which the public services are rendered 
and has no application whatever to the 
domain in which the public utility 
may freely contract in its private ca­
pacity. The obtainina of the services 
of the public utility by way of trans­
pot·tation or communications or pro­
viding gas or electricity ,is quite apart 
from the leases, advertising contracts 
and a host of other mis.:ellaneous 
agreements commonl)· made by mem­
bers of the public with public utility 
companies. If there be some disparity 
in the bargaining power of the con­
tracting parties it is no more than 
may be found generally to exist; and 
the courts follow the general rule that 
the parties are free to contract ac­
cording to their 0"-"11 judptent and 
the reasonableness of their engage­
ments will not be entered into." 

The same arsument was advanced in 
Georges v. Pacific Tel. & Tel. Co., 184 
F.Supp. 571 (t:.S.D.C.Or.19GO) to 
which the Court responded: 

":Sow, what can this Court say the 
Oregon Supreme Court would do if 
they were dealing not witb a buainen 
affected by the public interest but 
wu merely ensaging in its own pri· 
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,·ate capacity! Would the 
Supreme Court say that Mtwithstand· 
ini the firm and uni\'ersa: rul~ of pri· 
nate contracts that parties are not 
bound by them? That the telephone 
companies hold a 'lo'irtual monopoly 
and, therefore, any mem~r of the 
public wishinr to han~ any ser,·ice 
from them, e\·en though it was in 
their private capacity, must take it or 
le~n-e it, and that such is a,ainst pub· 
lie policy? I do not think the Oregon 
Supreme Court would so overrule the 
basic concepts of contract law that are 
reiterated so plainly by the Sec.>nd 
Circuit in llcTiehe. 

"I would anticipate that the Oregon 
Supreme Court would sar that if such 
be an evil it is a matter for the Legis· 
lature and not for the judidary. So. 
it is the conclusion that the contract 
in\·oh·ed in this case is merely a con­
tract or1 behalf of the plaintiff's busi· 
ness for ad,·ertisinr space in the Tele· 
phone Company's directory. particu· 
Jarly the yellow pares thereof. which 
is nothing more than a business ven· 
ture enraged upon by the telephone 
people in their own pri\'ate capacity. 
I am forced to follow the rule of the 
Second Circuit case." 18-& F.Supp. 
571, b78. 

.<\Utn represents a departure from the 
majority view recQiTnizing freedom to 
contract, is based upon faulty notions of 
the public interest, and is not in keepin1 
with (OmmerciaJ realities. This Court 
prefers to fc'~ow .'ltcTiglae and Gto~·gea. 
Yellow Pages is but one fonn of ad•:er­
tising. It is in no way unique or mo­
nopolistic. Numerous alternath·e ad,·er­
tisinr forums exist. lloreo\·er, the dis­
parity of bargaininr power claimed to 
exist in the instant cue is no more than 
is generally found to exist in commercial 
transactions. The Court perceives its 
responsibility to strike dov.-n such a 
clause to arise only upon a clear showing 
of palpable unfair and O\'erreaching lan­
guag-e or conduct on the part of the de­
fendant. The preMnt clause represents 
nothing more than an ar>plication of a 

,.,.d!C :oncept of contract law whi.eh r 
OJ'nizes the propriety of pa~ies c 
tractinr to limit their !iab1!:ty. T 
\"iewpoint was recently adopted by · 
Supreme .. Court of )lou tan• i:a the c~ 
of State ex rei. )fountain States Tel. 
Tel. Co. v. District Court, 503 P.2d ~ 
r )lont.l972!. Therein, the Court ~~ 
ed: 

The monopolistic character of the :.­
low pages which the )fichiJan Co. 
1 Allen 1 decries u resultinr in 
meaningful choice or no competing . 
ternate, except at a prohibiti\·e disp: 
pot'tionate cost, is not exactly, as ~. 
been discussed, a one way street, p;. 
ticularly when one considers furtt:. 
that by the llichigan Court's own dt 
inition the sen·ice is desirable and , 
a more reasonillble cost than "mark 
place'' advertisinr. It neceuarily f: 
lows that in some cases it may app.::. 
harsh at times but not unconxionab 
The mere fact of claimed unequal ba. 
gaininr position does not render it : 
in today's world of commerce. whe: 
situations of this nature are not u: , 
common. )JcAlear v. Saint Paul I~ 
surance Companies. 158 llont. 45~ 
493 P.2d 331 

• • • 
Without a demonstration of bad faitr 
fraud, or willful or wanton conduct b: 
Mountain States, a limitation of liabi: 
ity for errors and omissions iD its ac:! 
\"ertisinr expre&Hd in a written ace 
signed contract is reasonable and nc­
wiH arainat public policy ud it i: 
~dthin the power of the company anc 
subscribers to ill directory to makt 
such contracts and they become a val· 
id and bindin1 limitation. 503 P .2C 
630,531 

This precise iMue has not beeD decid­
ed by the Arkansas Supreme Court 
Howe\·er, Arkansas law respectin1 tht 
propriety of judicial interfere~ with 
private contractual obligations on public 
policy rrounds is well settled and clearly 
stated in the aat of Sirman "· Sloa 
R~Aity Co., 198 Ark. 5.14, 129 S.W.2d 602 
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11939'. wherein the Arkansas Court 
stated intfr alia: 

··The power of the courts to declare a 
contract \'oid for beinr in contra\'en­
tion of sound public policy is a \·ery 
delicate and undefined power, and like 
the power to declare a statute uncon· 
stit:Jtional. should be exercised only in 
cases free from doubt." 

The instant case clearly does not meet 
the exadinr standard set by Sirman for 
justifyinr judicial abroration of such 
clauses. 

( 1] The t'niform Commercial Code , 
pro\·ision relied upon by plaintiff (i. e., 
Afk.Stats.Ann. 85-2-106) is specifically 
inapplicable since it applies only to con­
tracts for "the present or future sale of 
JOOds." The t;.C.C. was lerislati\·ely en­
acted to cope with specific commercial 
needs. Its provisions should not be ex­
tended outside the context of such com­
mercial neecU. Consequently, we con­
clude that the clause contained in plain­
tiffs contract is not unconscionable, but 
rather, it is a \'&lid limitation of liability 
within the unh·ersally accepted and ap­
plied rule permitting parties to freely 
contract concerninr their responsibilities 
arisinl' from a breach. 57 Am.Jur.2d 
Nerlirence § 23. 

(%] With respect to plaintiff's sec­
ond arcument, the authorities are in ac­
cord that ordinary ne~rlirence is not suf· 
ficient to o\'ercome a telephone directot'Y 
advertisinB contract limitation like the 
one in the instant cue. • The Oklahoma 
Federal District. Court's decision in 
Wheeler Stuckey, lne. v. South\\-eatern 

• t'eli/<msitJ: Riaboff v. Puifie Tel. a: Tel. 
Co.. 38 CaL\pp.:'ld Supp. 775, 100 P ..2d ~ 
fl9rol : Davidian ,., Paclfie Tel. a: Tel. Co., 
16 Cal .. \pp.3d i'OO, 9-1 Cal.Rptr. 33i C 19i'Ol ; 
Jler,le•ul: Baird , .. ~Pf.&ke A Pot. Tel. 
Co .. :2'1)8 )ld. :w;. lli A.2d 873 (19551: Or· 
l'f')ll : Georp~~ ,. . l'amae Tel. A Tel. Co .• 
1~ F.~UPI•· 5i1 ID.C.19001: Ttllntuet: 
"mith "· ~. IHU Tel. A Tel. Co .. 51 TenD. 
• \ ..... 1-16. 3$.1 ~.W.2d 1M (19621: Tr.n-1: 
\\'a.Je , .• ~tla•·tKtem Bell Tel. Co .. 352 ~. 
W.:.l * CTex.CIY.App.lMU: X ear i'ork: 
ll:amihon F.mp. ~•nift> v. Xl'w York Tel. 
Co .• 253 X.i'. -168. lil X.E. ilO UNOJ; 
#'lorida: XeeriDI "· So. Bell Tel. A Tel. Co., 

Bell Telephone Compa,·:y, 279 F.Supp. 
il2 at 714 n;.s.D.C.Okl.196il is repre· 
sentath·e of the holdinp in the 14 states 
that ha,·e decided this issue. 

"The Court is further of the opinion 
that the telephone company ma)·, by 
contractual stipulation. or by reneral 
exchanre tariff, rules and re~rulations 
applyinr to ali cu!tomer's contracts. 
which are on file and appro\'ed b)· the 
Oklahoma Corporation Commission 
limit the amount of its liability for in­
juries resultinr from omissions and 
mistakes, both in th4! !istinrs and the 
ad\'ertisinr portions of its telephone 
directory, so lonr as it does not seek 
immunity from rross nerlirence or 
wilful misconduct. Howe\·er, mere in­
ad,·ertent errors, even if resultin1 
from the carelesaness or ne(ilil'ence of 
an employee or agent is insufficient to 
support rross neriigence." 

(3-5] As indicated in the decisions 
pre\·iously quotoo, the contract limita­
tion pro\·ision relied on by defendant 
cannot stand in the face of wilful and 
wanton misconc.'iud or ~rr·.:;.ss nerligence. 
Gross negliBenc"' ;_, the failure to ob­
sef\·e e\·en slirht care ; it is carelessness 
or recklessness to a de1ree that shows 
utter inc!ifference to the consequences 
that may result. Spence v. Vau~rbt, 236 
Ark. 509, 367 S.'W.2d 2Scl 0963). Wil· 
ful and wanton misconduct aroes be)·onc:l 
rro:>s neBiirence in that the party must 
be aware of the fiArt that his conduct 
will probably result in injury. The ele­
ment of willfulness is absent in 1r018 
nesliaence. From2in , •. J. R. Kelley 

169 F$11P!'· 133 (D.C.l!lti.~.H: Jliuot~ri: 
WarHr w·. ~lth•·«>ten~ Btll Tel. Co~ a 
S. \\' .2d l!88 Olo.1M1h : Oliio: C'uaha •· 
Ohio Bell T•l. Co~ ::6 Ohio )fi£1!, 261. 55 0. 
O.:!d -630. 2il !I:.E.!!d :r.!l U9'i0) : llo~tt411Ul: 
State ell rei. )follntiliii ~~ales Tel. A Ttl. 
Co. v. Dilltri~'t Cour•. )foct~ 003 P.2d 5.."6 
119!:11 : 0Uol!oHu3: WbHitt Stucker. IDe. 
, .. ~tlu:.·nrem .1:~!!11 TtL Co .. 2't9 F.SIJpp . 
il:! c tOOil : l't"rmonr: :lll"'l'isbe v. Xew 
Ensland Tel. It T•i. ('o .. :!16 F ~d 26 C:!ud 
Clr. lt.'WI; LoMi4illll>l!!: WUaoc , .• &. Bell 
Tel. A Tel. Co.. !i).i So.2d 1'38 C La.Ct.App. 
18661. 
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Stan~ & Headin1 Co .. 196 Ark. SO@. 120 
S.W.2d hi·' c 19381. 

The evidence shows that subsequent to 
execution of the contract, plaintiff 
chanil..>d its telephone number to obtain 
an additional line. Defendant's business 
otfice issued an order to change the 
number and transfer the adn!rtisinr 
from the old numb~r to the new number. 
This order carried the desi1nation "re­
sume advertising" which was the indica· 
tion to transfer the ad\·ertisements and 
listinllS to t.he new number. One of de­
fendant's clerical employees in its direc­
tory operations office inad\'ertently 
missed the notation and caused the 
items to be cancelled alonll with the old 
number. 

Plaintiff attempted to show that de­
fendant's administrati\'e proeedures 
were so deficient as to con.stitute sross 
neslis:enc:e. Howe\·er, plaintiff failed to 
offer e\·idence of any standard by which 
defendant's procedures could be tei!ted. 
Defendant, on the other hand, offered 
e\'idence to show that its accuracy in the 
publication of its Fort Smith· Van Buren 
directory iii compat·able to its statewide 
performance and further. that its state­
wide accuracy percE!ntage exceeded the 
fh·e-state Company 1\'erage and, in fact, 
ranked first much of the time. 

Plaintiff also introduced e'<·idence of 
an omission of a bold face listinr in the 
1969 c.tireetory &&1d an o\·erbillinr for ad· 
,·ertisinl these errors and the omission 
that occurred in the 1970 directory. 
Without establishinr such a relationship, 
they must be \'iewed as completely sepa· 
rate incidents and as such lacking in 
materiality. 

[I) After weighing the evidence the 
Court concludes and finds that the direc­
tory omission in this case was caused by 
simple clerical error, not constitutinr 
rross nesli,ence or wilful or wanton 
misconduct. In \'iew of this finding it. 
is unnecessary for this Court to decide 
whether under Arkansas law, as argued 
by defendant. wilful and wanton misc:on· 
duct rather than gross ne.rligence is nec­
es..'lary. 

f ;aintiffs final argument is that the 
clause eonstitutes a liquidation of tta111• 

ares pro\'ision which i& ineffectual be­
cause the sp«ified limit is grossly dis­
proportionate to the probable actual 
damares. The distinction between lim&. 
tation of liability clauses and liquidated 
damares cla;Jses is clearly establishect. 
Williston discusses the distinction in the 
followmg ternu: 

"The lirr.itation of liabilit)· is neither 
a penalty in that it does not normally 
operate iw tormrtm to induct proi)tr 
~t·formance. nor is it of the nature of 
liquidated damages since it does not 
purport to be a pre-estimate of prot:... 
ble damages resulting from a breach. 
Sometimes the sum so fixed is re­
garded by the parties as an outside es­
timate of what would otherwise be tat 
probable liability, but in determininr 
the amount of reco\'ery it is immateri­
al whether this is the case or not." 
Williston on Contracts § 780A at 710. 
[7] W~ do not mean to imply that 

the subject clause would be unenforca. 
ble if construed to be a liquidated dam­
ages clause. Howe\'er, even a cursory 
examination of the nerath·e lanl'uap 
and the use of the word "beyond" in the 
l!!lause re..-eals tbat it is a limitation pr. 
\'ision, and, therefore, enforceable ine­
spec:ti\·e of the relationship between the 
limit and the actual probable damap. 
See Western l'nion Tel. Co. ,., ~ester. 
309 t: .S. 582. 60 S.Ct. 796, U L.Ed. HO 
(19.&0>. 

Based on the &bo\·e, this Court fOil­

eludes that the limitation clau~t con­
tained in the parties' contract is valid 
and that defendant's liability should be 
limited to anuo in accordance then­
with. Ha.,·ina determined that the sub­
ject limitation is \'&lid, it is unneceSSU'f 
for this Court to reach the question of 
additional damaru. 

Findinll'S of fact and conclusions of 
law have not been separately stated but 
are included in the body of the forezo­
in.r llemor&Ddum Opinion as authorized 
by Rule t;!la) F.R.Civ.P. A proper 
jud1ment wiD be entered acc:ordin«l1· 
Each party pay his own c:cst. 
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Action against telephone company 
for damages for breach of contract by 
omitting plaintiff's name from both al· 
phabetical and cluaifted directories. The 
l"nited States District Court for the Dis· 
trict of Vermont, Erneat W. Gibson, J., 
rendered judgment for plaintiff, and de­
fendant appealed. The Court of Ap. 
peals. Medina, Circuit Judre. held that 
where contract clause limitinar telephone 
company's liabilitr for omiaaion of aub­
scribers' names from alpbabfitieal direc­
tory wu aanctionecl by the Venoont 
Public Service Commission as a part of 
the rate schedule, subscriber whose name 
was omitted could not reco\·er beyond the 
limitation. 

Re.,·ened and remanded. 

L Telecommunications ~ 
The publication of an alphabetical 

dirli!Ctory is an em~ential feature of lerv­
ice rendered b7 telephone companJ, and 
re~Uiations and requirement.~ relative 
thereto must appear with tariffs u filed 
with the Vermont Public Service Com· 
mission. 

& TeJeeommunkatlou ~ 
Publication of classified telephone 

directory i8 wholly a matter of private 
contract, and contracta relatinr thereto 
are not required to be filed with the Ver­
mont Public Service Commission. 

3. Telecommunications c=u 
The Vermont Public Service Com· 

mission has no jurisdiction over tele­
phone companies except over matters 

relating to the public utilities aervicee 
rendered and the rates relative thereto . 

t.~~(l) 
'l'elftommunleatloM C=IM, 181 

Court& wiU scrutinize with can 
clauses exoneratinr public utility coat­
panies, such u railroads, telerrapb aDd 
telephone companies and others, from 
liability for the consequences of their 
O\\"D nerlirence, •·ith rderence to the 
public services rendered by them. 

5. Cootradzl ¢:::tl14 
Courts' power to strike down COD· 

tractual clauses which relate to per· 
fonnance by public utility of ita func· 
tiona u a public utility and which pur· 
port to limit company's liability for owu 
negligence is limited to area in wbicll 
the public HJ'Vices are rendered and bM 
no appiication whate•;er to the domain 
in wbicb the public utility may freely 
contract in ita private capacity. 

.. Corpcntloas ¢:a4-&1 
In respect to leases. advertiainr COD­

tracts and other miscellaneou ar,_. 
menta commonly made by memben of 
the public with public utility companies, 
the parties are free to contract accord· 
inr to their own judrment and the rea· 
aonableness of their ensarements will 
not be entered into. 

'· PubUc Sen1ce CommiMiou ¢:::11.1 
Under Vermont law, the \·ermoot 

Public Service Commission is an admin· 
ist1-ative body, clothed in some respect~ 
with quasi judicial functions, and hav­
ing, in a sense, auxiliary or subordinate 
legislative powers which have been dele­
sated to it b)' the General Assembly. 

& hbUc Senicle CommluloM 4='t1.l 
The Vermont Public: Service Com­

mission, in promulgating future rata. 
exercises a legislative rather than a Ju­
dicial function. 

8. TeJecommunk'attons ¢:::>269, 283 
Vermont Public Sen·ice CommiasiOD 

acted reasonably and within its repJa­
tory powen in approviDI contract eta~ 

1 
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verdiet in the cue of each 
which related to publication 
en' names in telephone directories and 
which limited liability for omissions, and 
the determination ,.,·as not. subject to col~ 
lateral attack in action against telephone 
company for damar~s for omission. Acts 
VU908, No. 116, § 1 et seq. 

or contract must be limited to the 
amount specified in these clauses . 

Where contract clause limiting tele­
phone company's liability for omission 
of subscribers' names from alphabetical 
directory was sanctioned by the Vermont 
Public Sen.·ice Commission as a part of 
the rate sch~dule, subscriber whose name 
wu omitted could not recover beyond 
the limitation. Acta Vt.1908, No. 116, 

i 1 et seq. 

[1] As the publication of the alpha· 
betieal directorr is an essential feature 
of the service l'll!ndered by the telephone 
companJ, rerulatioM and requirements 
relative thereto appear together with the 
tariffs u tiled with the Vermont Public 
Ser..,.ice Commission. t'pon the approval 
by the Public Sen.·ice Commission of the 
rates and collateral requirements such as 
those afi'ect.inr the publication of the al· 
phabetical directory such rates and re· 
quirements become effective and not oth· 
erwise. The limitation of liability clause 
thus in efi'ect here, on approval of the 
Public Sen.· ice Commission, follov.-s: 

"The Telephone Company's tiabil· 
U. TeleconununkatloM ¢=280 

Contract for publication of sub­
scriber's name in classified telephone di­
rectory· was a matter outside scope of 
company's public service functions, and 
one with which company was free to 
include a contractual limitation on lia· 
bility, defining aubsc:riber'a right to re­
cover for om inion of bis name. Acta VL 
1908, No. 116, § 1 et seq. 

Guy M. 'Page, Burlington, Vt., for ap­
pellant; Guy M. Page, Jr., and Phyllis 
W. Page, Burlinrton, Vt., of counsel. 

Gannett 1£ Oakea and John G. Kristen· 
sen, Brattlesboro, Vt., for appell~. 
James L. Oakes, Brattlesboro, Vt., of 

ity arising from errors or omissions 
in directory listinp • '' • shall 
be limited to the amount of actual 
impairment to the customer's serv-
ice in no event shall exceed one­
half the amount of the uchanre 
f!ervice charges for main telephones, 
extension telephones, ud private 
branch exchange telephones, auil· 
iarr lines, private branch exchange 
trunks, and private branch exchange 
ewitchboarda involved during the 
period CO\"el"ed by the directory in 
\\"hic~e error or omission occun." 

[2, 3] The publication of the clu· 
sifted director.~. however, is wholly a 
matter of private contract and contracts 
relating thereto are not required to be 
tiled with the Public Service Commission 

Before SWAN, MEDINA and HAR- which hu no jurisdiction except over 
LAN, Circuit Judges. matters relating to the public utility 

counsel. 

MEDINA, Circuit Judge. 
We are concerned on this appeal onb' 

with quationa of the validit)' of two 
clauses of separate contracts limitinar 
the liability of the telephone company 
for omission to include the name of a 
service aubsc:riber in its alphabetical and 
c:lanitied directories. These questiona 
are presented by exceptions to refuNla 
by the court to chiArle the ju17 that their 

aervices rendered by the ~mpany and 
the rates relative theret6.!1The clause 
applicable to the classified directo17 ia: 

"The directory service described 
on the reverae side of this applica· 
tion is for insertion in the next. di· 
rectort issue and euh subsequent 
directoey issue until it ia cancelled 
in full or in part by either party by 
notice in writinr not less than fif· 
~ days prior to the elosinr date 



" of the issue from which the direc­
tory sen·ice is to be removed. The 
applicant nrreea that the compaD)" 
ahall not be liable for errora or 
omissions (inc:ludinr total omis~ 
aions) in auc:h directory service be­
yond the amount paid for the item 
or items in v.-bich errors or omis· 
sions occ:ur for the issue life of the 
directory in,·ol\·ed. The said Com­
pany resen·es the rirht at all times 
to reject or discontinue &r!Y or all 
ad..,·ertising matter." 
Notwithstandinr these clauses the 

trial court charred that, in the e\'ent 
that the jury found that. plaintiff's name 
had been negligently omitted, the dam· 
ages to be assessed might exceed the 
amounts prescribed by the terms of the 
contracts. 

[.a-G) The instructions as rh·en were 
erroneous on both counts. True it ia 
that the courts v.-iU scrut.inite with care 
clauses exonerating public utility com· 
paniea, such as railroads, teleir&Ph and 
telephone companies and others, from li· 
ability for the c:oosequenees of their own 
neglirence, with reference to the public 
sen·iees rendered by them. The fact 
that the member of the public patroniz­
inr auc:h public utility companies must 
take the contract proffered by the com­
pany or forego using the service has ea.. 
abled the courts to inquire into the ret· 
aonableneu of the trpe of clause now un­
der discussion aod by this test t.he elauae 
applicable to the alphabetical directoey 
would u A matter of contract. law be 
considered unreasonable and unenforce­
able. {But the principle which enables 
courta \o strike down and condemn claus· 
ea aJfec:tinr the performance by the com· 
pany of ita fuact.iou u a public utiliQ' 
ia limited to the area in which the put.Uc 
eervicea are rendered and bu no applica· 
tion whatever to the domain in which the 
public: utility ~Y freely contract in ita 
private capacit ' The obtaininr of the 
aen·ices of the ubJic utility by "·ay of 
transportation or communications or 
providinr ra• or electrieiq i& quite apart 
from the leases, advertiainr contracu 

host of other miaceiianeous arree­
ments commonly made by members of 
the public With public utility companies. 
If then be aome disparity in the bar· 
pininr power of i!:e contracting parti• 
it is no more than may be found rentral· 
ly to aiat; and the courta follow the 
reneral rule that the parties are free to 
contract accordinr to their O\\'ll judr· 
ment and the reasonableness of their eo­
ragements will not be entered into. 

But lerislation by a state may chanre 
the lu.·. The fixinr of rates is a leris­
lative function, and the power to tu rates 
and regulate matters affecting rates is 
commonly delerated to state adminis­
trative bodies such as Public Service 
Commissions. For example in Vermont 
the Act of 1908, Laws 1908, No. 116, · 
rave the \'ermont Public Service Com· 
mission jurisdiction over the conduct of 
the public telephone business together 
,,,.ith broad powers for its effective and 
eomplete supervision. Amonr other 
tbinp the statute requires supervised 
companies to ftle rate achedulea and .. u 
a part thereof • • • the rulea and 
regulations that In anr manner affect the 
tolls or rates". The alphabetical direc­
tory, "as an aid to the use of the tele­
phone system," was under the control of 
tbe Public: Service Commission and sub­
ject to the rules and rerulations for di­
reetoey listinp. The reasonableness of 
these rules and rerulations is determined 
by the Public Service Commission iD the 
exercise of the power delepted to it br 
the legislature. AccordiDeiJ. the .. con­
tract .. with reference to the alphabetical 
directory, havinr been sanctioned as rea­
sonable by the Public Service Commis­
sion in the exercise of ita rerulatorr 
fUDCtiODI, ia DO loa1er ODe ill COJllleCUOD 
with whida the eow1a ave the power to 
uam.We mto the question of reasonable­
naa oa a collateral attaet. Thue, for 
different reaaona. each of the tv.·o clauaes 
under attaek here would, by the applica· 
tion of sound general princ:iplea, be con­
sidered valid and enforceable. 

But this d.ivenitr ease il pvemed br 
the: law of VermoDt; and we must now 
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uamine the course of judicial ona and can bt reviewed only in • 
in Vermont and d~termine whether they manner provided 1 y the statute. 
conform to the general pattern . 

(1, 8] The Supreme Court of Ver· 
mont has ncognized that "[t]be Public 
Service Commission is an administrative 
bod)', clothed in some respects with quasi 
judicial functions, • • • and hav· 
inr. in a sense, auxiliary or subordinate 
Jerislative powers which ha\·e been dele­
rated to it by the General Assembly." 
Trybulski v. Bellows Falls Hydro-Elec­
tric Corp., 1941, 112 Vt. 1, 20 A.2d 117. 
120: McFeeters v. Parker, 1943, 113 
Vt. 139, 30 A.2d 300. Such a commis· 
sion, in promulrating future rates, is ex· 
erc:isinr a legislative rather than a ju­
dicial function. Prentis v. Atlantic 
Coast Line Co .• 1908, 211 U.S. 210, 29 
s.ct. 67, 69, 53 L.Ed. 150. In that case. 
the Supreme Court of the United States, 
in the course of ita discussion of the 
distinction between legislative and judi· 
cial proceedings, stated that "(t]he es· 
tablisbment of a rate is the making of a 
rule for the future, and therefore is an 
act. legislative, not judicial, in kind". 
And in Sayers v. Montpelier 4 W. R. R. 
R., 1916, 90 Vt. 201, 97 A. 660, 664, the 
Vermont Court said: 

"Argument is unnecessaey to sup. 
port the cooelusion that primary in· 
terferenee of the courta with the ad­
ministrative functions of a commia­
•ion, like our Public Service Com­
miuion, is incompatible with the 
proper uen:ise of governmental 
powers. If the valid orders of the 
commission were open to collateral 
attack at the option of an1 party 
arsrieved, it would give ri~e to con· 
fu11ioD ud result in de)q-in abort, 
wboll7 defeat the PQJ'POH of the 
atatute creating the commission. 
Tbous:h uen:isinr apecial and limit· 
ed powers, u to which notbins will 
be presumed in favor of their juris· 
diction • • • , still, within the 
proper limits of the authority con· 
ferred upon them b7 the Legisla· 
ture, their jurisdiction fa exclusive 

(9] Appellee'a &rJUment, howe•;er, 
completely isnores the statutory law of 
Vermont relatinr to the n,:uiation of 
public utilities. and is bas~ primui!y 
upon Gillis v. Western t:nion Tel. Co .• 
1889, 61 Vt. 461, 11 A. 736. i3S, 4 L.R.A. 
611, where the Supreme Court of \'er· 
mont held that a telegraph company 
could not restrict its liability "to the 
extent or immunity from the conse­
quences of [its) 0\\11 neglirence". But 
the Gillis case, and Davis 4t Gay v. Cen­
tral Vermont R. Co., 1893, 66 \'t. 290, 
29 A. 313, and Sprigg's Adm'r v. Rut­
land R. Co., 1905, 77 Vl 347, 60 A. 143, 
which followed it, v.·ere decided prior to 
the Vermont statute of 1908, and at a 
time wben there was no similar legisla­
tion in force. And the course of the 
Vermont dec:isioru lea,·es no reason to 
doubt that the Vermont courts v.-ould 
follow the general pattern of law to the 
effect that determinations of the Public 
Service Commission, approving such 
clau~e~ as are now before us u reuon· 
able limitations of liability, are "'itbin 
ita RI'Ulatory powen and are not sub­
ject to collateral attaclc. 

In the Sayers case, supra, the Vermont 
Court pointed out that the purpose and 
function of the Vermont Public Service 
Commission were ana!o•ous to those of 
the Interstate Commerce Commission, 
and that, therefore, decisions of the Su· 
preme Court of the United States relat· 
ing to the jurisdiction and power of the 
Interstate Commerce Commission would 
be helpful in determininl the jurisdic· 
tion and power of the Vermont Public 
Seniee CommiNion. AccordiqJ.r, the 
views of the Supreme Court u:preaed iD 
Weatern Union Tel. Co. v. Esteve Broth­
ers & Co., 1921, 256 U.S. 56e, 41 S.Ct. 
584, 585, 65 L.Ed. 1094, and Western Un­
ion Tel. Co. v. Priester, 1928, 276 U.S. 
252, 48 S.Ct. 234, 72 L.Ed. 555, VI!OU)d, 

\\'e think, be followed by the Vermont 
Court. 
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Esteve case, the Supreme Court, 
inl' the validity of the limit.&· 

tion of liability " 'for mistakes • • • 
in transmission • • • of any unre­
peated messa1e,' " contained in the tariff 
achedule ftled by Western Union with 
the Interstate Commerce Commission .• 
stated that 

"The limitation of liability wu 
an inherent part of the rate. The 
company could no more depart from 
it than it could depart from the 
amount ch&r!ed for the service reno 
de red. 

"The act of 1910 introduced a 
new principle into the legal relations 
of the telegraph companies with 
Uleir patrons which dominated and 
modified the principles pre\·iously 
governinr them. Before the act the 
companies had a common law liabili· 
tr from which ther might or might 
not extricate themselves according 
to views of policy prevailing in the 
several states. Thereafter, for aU 
messages sent in interstate or for· 
eign commerce, the outstanding coJI'lo 
aideration became that of uniform­
ity and equality of rates. Uniform· 
ity demanded that the rate represent 
the whole duty and the whole Uabil· 
ity of the company. It could not be 
varied by agreement; still leu 
could it be varied b7 lack of agree­
ment. The rate became, not u be­
fore a matter of contract by which a 
leplliabilit.Y could be modified, but 
a matter of law b.Y which a uniform 
liability was imposed. Assent to 
the terma of the nate wu rendered 
immaterial, because when the rate i8 
used, dissent is without efi'ect." 
The Esteve ease wu cited and fol­

lowed in two state caHa involvina omial­
aion from the telephone directcey, both 
of which upheld the validity of the lim· 
itation of liability provision in the filed 
tariff. Correll v. Ohio BeU Tel. Co •• 
1939, 63 Ohio App. 491, 27 N.E.2d 173; 
Cole v. Pac:iftc Tel. 6 Tel. Co., 1962, U2 
Cai.App.2d 416, 246 P .2d 686. See also 
Wilkinson v. New Enarland Tel. A Tel. 

327 Yau. 132. t1 N.E.2d 413, 
v. P~-::::tc Tel. 4 Tel. Co., 1940, 

39 Cai.App.Sup_.~.2d 175, 102 P.2d 465. 
Althourh it &pPftn that in the Esteve 

and Priester cua the sender of the tele­
arram had the option to secure the com­
pany's unlimited liability by payin1 a 
higher rate tor a repeated messare, the 
Supreme Court did not base ita decision 
on the existence of the option provision, 
and the holding tbt "[t]be limitation 
of liability was all\ inherent part of the 
rate" remains unaffected. 

[Ul] Thus, the limitation of liability 
arisinr from "errors or omissions" as to 
the alphabetical directory, when sane· 
tioned by the Vermont Public: Service 
Commission as a part of the rate ached· 
ule, became the law of Vermont, and 
could not be nullified by the trial judre 
in his charre to the juey. 

It was not disputed that the elassif\ed 
directory was outside appellant's duties 
of public sen;ee and was .. a vehicle to 
secure advertising." The trial judre al· 
ao recognized that the classified diredo17 
~-as not controlled by the Public Service 
Commisaion. but wu "governed by the 
areneraJ law of contract.." Notwith· 
atandinr this, ho..-ever, in bia charge to 
the jury, the trial judre attached to the 
limitation of liability provision in the 
advertising contract the same qualiftca· 
tion aa he attached to the limitation of 
liabilit.Y provision iD the service contract. 

[11] Here. apia, the instructiona 
were not in accord with the law as de­
clared by the ~~~~ of the Supreme 
Court of Vermo~n enterinar into the 
advcrtiainl' contract, the telephone c:om­
puy in ita private capacity contracted 
as to matters out.ide the scope of ita 
public service fuc:tiona, aod wu free to 
Include in the CODtnet a limitation of 
liabilitr, u thia ~ld operate to de­
feat ita public p " Blood v. Cen­
tral Vermont It Co., 906, 77 Vt. 334, 
60 A. 137, 70 L.ll.A. 930; lfaochester 
Marble Co. v. Rutland R. Co., 1927, 100 
Vt. 232, 136 A. 394, 61 A.L.R. 628. The 
Gillia caa, nlied on b.Y appellee, does 
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not apply, as the contract there 
related solely to the telegraph company's 
public: service function. 

Accordingly, there must be a new trial. 
Reversed and remanded. 

\1ctoria VA.. 'Ill NIEt:WESHOVE ancJ 
Jeanne ~ran Nleuwenho\·e, 

Plalntifis·Appellants, 
v. 

Tbe Ct."NARD STEA.'I-8HIP CO., IJm. 
lted, etc., Defendant-Appellee. 

No. 11130. 

t:nlted States Court of Appeals, 
Seventh Circuit. 

Oct. 19, 1954. 

Passengers brought action against 
steamship company for injuries sustain· 
ed v;hen ladder used to reach upper berth 
in stateroom in steamship came out of 
slots in bulkhead during rough sea and 
fell on passengers after ladder had been 
shifted from bedside to bulkhead by one 
of the passengers. The t:nited States 
District Court for the Northern District 
of Illinois, Eastern Division, Win G. 
Knoch, J., entered judgment for steam­
ship company, and passenrers appealed. 
The Court of Appeals, Fim~..!gan, Circuit 
Judge, held that evidence was insufft· 
cient to sustain verdict for passengen 
and that District Court properly set aside 
the verdict. 

.Judgment afftnned. 

1. Shipping ~166(4) 
In action by passengers against 

steamship company for injuries sustain· 
ed when ladder used to reach upper berth 
io stateroom of steamship came out of 
slota in bulkhead during rough sea and 
feU oo pauengen after it had been mov· 
ed from bedside to bulkhead by one of 

the passenren, e•:i·~enc.- was ..... , ...... , 
to show panenrers were injured by com· 
pany's neriirence and was insufficient to 
sustain verdict for passenren. 

!. FeMral CMI ~ure ¢:::>831 
Where ,·erdict for plaintiff• v.·u set 

aside because not predicated on substan­
tial evidence, and judrment v.·as enterf!\1 
for defendant. and thereafter plaintiffs 
sought to amend their complaint, but 
amendment merely supplied opinions of 
pleade~:· and his conclusions of law in an 
eft'ort to bridge hiatus in nonexistent 
chain of causation, motion to amend y,·as 
properly denied. Fed.Rules Civ.Proc. 
rule 15, 28 U.S.C.A. 

Georre C. Ra~ns, Isadore t. Fein· 
rlass, Chicago, Ill., for appellant&. 

Daniel )1. Healy, Walter C. Huly, Chi· 
caro. for appellee. 

Before !\IAJOR, FINNEGAN and 
SCHNACKENBERG, Circuit Judges. 

FINNEGAN, Circuit Judre. 
In this appeal plainti1fs uk us to re­

verse an order, -entered below, settinr 
aside a jury ,·erdict awardinr damages 
of $5,000 to Yictoria Van Sieuwenhove 
and $1,000 to Jeanne Van Nieuwenhove, 
respecti\·ely. At the close of plaintiffs' 
evidence and after all the evidence, de-· 
fendant, The Cunard Steam-Ship Co., 
Limited. a foreip corporation, moved 
for a directed verdict. In hia order, set· 
ting aside that verdict and enterinr judg .. 
ment for the defendant, the trial judge 
stated that defendant's motion for a di· 
rected .. ·erdict ahould have been granted. 
We agree. 

Durinr a roush ua, Jeanne Van Nieu­
wenhove and Victoria Van Nieuwenhove 
sustained injuries 'A'hen a ladder came 
out of 11lote in the bulkhead of their 
atat.eroom and fell on Jeanne who wu 
pitched with the ladder and a chair on to 
Victoria. Prior to this episode, Victoria 
had mo,·ed the same ladder from its posi· 
tion adjacent to the double-daer berths, 
where she had previousbr used it to reach 
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UniverJIPy Hills Beauty Academy, t~"" a Colorado 
corporation v. The Mountain States Teleph~ne and Telegraph 

coapany, a Colorado corporation 

No. 75-668 

court of Appeals of Colorado, Division Two 

38 Colo. App. 194; 554 P.2d 723 

Auqust 19, 1976, Decided 

SUBSEQUENT HISTORY: Petition for Rehearing Granted and Prior Opinion Announced 
July 15, 1976, Withdrawn. 

PRIOR HISTORY: 
Appeal froa the District Court of the City and County of Denver, Honorable 
Joseph N. Lilly, Judge. 

DISPOSITION: Affiraed. 

SYLLABUS: Action to recover damages allegedly caused by telephone coapany•s 
failure to include beauty school's listing in appropriate section of yellow 
pages directory. Proa jury verdict for defendant, plaintiff appealed and 
defendant cross-appealed that it was entitled to suaaary judgment. 

COUNSEL: c. Mert Reese, Steven Henry DeVito, for plaintiff-appellant and 
cross-appellee. · 

• Stuart s. Gunckel, for defendant-appellee and cross-appellant. 

• 

JUDGES: Opinion by Judge Van Ciae. Judge Coyte and Judge Smith concur. 

OPINIONBY: VAN CISE 

OPINION: (*195] (**72~] Plaintiff, University Hills Beauty Acadeay, 
Inc., appeals froa a judqment entered upon a jury verdict in favor of defendan• 
MOuntain States Telephone and Telegraph Company (Mountain Bell). Plaintiff su' 
for loss of business profits and expenses in aitigatinq its damages allegedly 
resulting froa the negligent oaission of its listing under the heading •Beauty 
lebool•• in the classified directory (•yellow pages•) of the Denv.r aetropolitc 
telephone directory published by Mountain Bell in October 1971. Mountain Bell 
contends that since plaintiff did not pay the contract price for the 
advertisement, its damages under the terms of the contract were nil and that 
judqaent in favor of Mountain Bell was properly granted. We affirm that 
judgaent. 

Mountain Bell adaitted that a wrong computer code number had inadvertently 
been assigned by the account representative to plaintiff's advertising contract 
so that the bold type listing contracted for erroneously appeared in the yello~ 
pages under the headinq •Beauty Salona.• However, (**725] it claiaed that 
its liability was liaited by paragraph 9 of the contract, which provides: 
•In case of error in the advertisaent as published, or in case of the omission 
of all or any part of the advertisement froa publication, the telephone 

.. 
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38 C~. App. 194, *195; 554 P.211i23, **725 L!XSE 

coapany•s llability, iP.ny, shall be limited to a ·,ro rata abatement ot the 
charge paid to the telephone company for such advertisement in the same 
proportion that the error or omission reduces, if at all, the value of the 
entire advertisement, but in no event shall such liability exceed the amount 
payable to the telephone coapany tor said advertisement during the service life 
ot the directory in which [*196] the error or omission occurs.• (emphasis 
supplied) 
At the trial, simple negligence was established and the facts as set forth abov 
vera proven. 

Plaintiff contends on appeal that the court should have determined that the 
liaitation of liability clause in the contract was unconscionable as a matter c 
lav, or, absent such a finding, it should have given plaintiff's tendered 
instruction directing the jury to determine whether the contract clause was 
unconscionable. Plaintiff argues that public policy prohibits contractual 
limitation of liability for neqliqence when, as here, there is an inequality of 
bargaining power. It further asserts that the provision itself is substantival 
unreasonable. We do not aqree. 

Mountain Bell, a public utility, functions in both a public and a private 
capacity. Althouqh a limitation of liability clause in a contract with 
reference to the services to be rendered by it in its public capacity is subjec 
to careful scrutiny by requlatory agencies and, on review, by the court.s, that 
principle has no application to contracts which it enters into in ita private 
capacity. See Barker v. Colorado Reqion-Sports Car Club of Aaerica, Inc., 35 
Colo. App. 73, 532 P.2d 372 (1974). The publication of the yellow pages in a 
telepbone directory is wholly a utter of private concern. cas Bouse, Inc. v. 
Southern Bell Telephone' Telegraph Co., 289 N.C. 175, 221 S.l.2d 499 (1976); 
KCTiqhe v. New Enqland Telephone 'Telegraph co., 216 F.2d 26 (2d Cir. 1954) • 

Where there is no duty to the public, such clauses •are valid when fairly 
aade and aay be enforced to preclude recovery caused by simple neqligence.• 
Barker v. Colorado Region-sports car Club of America, Inc., supra. Although the 
plaintiff contends otherwise, 
w[K)ere disparity of barqaininq strength, without more, is not enouqh to aake 
out a case of unconscionability. • • • (T]here must be additional factors sue~ 
a• deceptive bargaining condu~t. • • • [T)he doctrine of unconscionability • . 
• is directed against one-sided, oppressive and unfairly surpriainq contracts, 
and not against the consequences per se of uneven barqaininq power or even a 
siaple old-fashioned bad bargain.• Wille v. Southwestern Bell Telephone co., 21 
Kan. 755, 549 P.2d 903 (1976). 

Whether the contractual limitation tor errors or omissions in telephone 
company yellow pages advertisinq is unconscionable has not been specifically 
decided in Colorado. Plaintiff relies on Allen v. Michigan Bell Telephone Co., 
18 Mich. App. 632, 171 N.W.2d 689 (1969). There, by a two to one decision, a 
Division of the Michigan Court of Appeals reversed t.he trial court and declined 
to 9ive effect to an identical limitation of liability clause because of unequa 
barqaininq power of the parties and the absence of any reasonable alternative 
for the advertiser. 

However, virtually all of the other courts which have considered the matter 
have held to the contrary and have upheld the contract provision. In both Will 
v. Southwestern Bell Telephone Co., supra, and Gas [*197] House, Inc. v. 
Southern Bell Telephone' Teleqraph Co., supra, decided in 1976, the 
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contentions in Allen w. considered [**726] a.rnjected. n1 
As stated in Gas House: 

LEXSE 

•The inequality of barqaininq power between the telephone coapany and the 
buainessaan desiring to advertise in the yellow pages of the directory is aore 

• 
apparent than real. It is not different froa that which exists in any other 
case in which a potential seller is the only supplier ot the particular article 
or service desired. There are many other aodea of advertisinq to which the 
buainessaan aay turn if the contract offered hia by the telephone company is no· 
attractive." 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n1 Additional cases upholdinq the limitation of liability clause in yellow 
pages advertisinq contracts include: Robinson Insurance & Real Estate, Inc. v. 
southwestern Bell Telephone co., 366 F. Supp. 307 (W.D.Ark. 1973); Cole v. 
Pacific Telephone' Teleqraph co., 112 Cal. App. 2d. 416, 246 P.2d 686 (1952); 
Advance Service, Inc. v. General Telephone Co., 187 S.2d 660 (Fla. App. 1966); 
Neerinq v. Southern Bell Telephone' Telegraph Co., 169 F. Supp. 133 (S.D. Fla. 
1958); Wilson v. Southern Bell Telephone' Teleqraph co., 194 S.2d 739 (La. App 
1967); Baird v. Chesapeake' Potoaac Telephone Co., 117 A.2d 873 (Hd. 1955); 
Mitchell v. Southwestern Bell Telephone co., 298 s.w. 2d 520 (Mo. App. 1957); 
Warner v. southwestern Bell Telephone co., 428 S.W.2d 596 (Mo. 1968); State ex 
rel. Mountain States Telephone ' Telegraph co. v. District Court, 503 P.2d 526 
(Mont. 1972); Federal Buildinq Service v. Mountain States Telephone • Teleqraph 
co., 76 N.H. 524, 417 P.2d 24 (1966); Correll v. Ohio Bell Telephone co., 63 
Ohio App. 491, 27 N.E.2d 173 (1939); Wheeler Stuckey Inc. v. Southwestern Bell 
Telephone Co., 279 F. Supp. 712 (W.D. Okla. 1967)1 Georqes v. Pacific Telephone 
'Teleqraph Co., 184 F. Supp. 571 (D. Ore. 1960); S•ith v. Southern Bell 
Telephone' Telegraph co., 364 S.W.2d 952 (Tenn. 1962); Wade v. Southwestern 
Bell Telephone co., 352 S.W.2d 460 (Tex. Civ. App. 1961); Russell v • 

• 
southwestern Bell Telephone C9., 130 F. Supp. 130 (E.D. Tex. 1955); McTiqhe v. 
New Enqland Telephone' Teleqraph Co., supra (2d Cir. 1954, interpretinq Vermon· 
law). In none of these cases except Cole v. Pacific Telephone • Teleqraph c~., 
supra, was there even a dissent. 

• 

- - - ~ ~ - - - - - - - ~ - - - -End Footnotes- - - ~ ~ - - - - - - - - - - - -

The appropriate test of unconscionability of a contract provision is set 
forth in carlson v. Ha•ilton, 8 Utah 2d 272, 332 P.2d 989 (1958), quoted with 
approval in Wille and Gas House: 
•people should be entitled to contract on their own teras without the indulqencE 
of paternal!•• by courts in the alleviation of one side or another froa the 
effects of a bad barqain. Also, they should be permitted to enter into 
contracts that actually aay be unreasonable or which may lead to hardship on on£ 
side. It is only where it turns out that one side or the other is to be 
penalized by the enforceaent of the terms of a contract so unconscionable that 
no decent, fairainded person would view the ensuinq result without beinq 
possessed of a profound sense of injustice, that equity will deny the use of itf 
good offices in the enforcement of such unconscionability." 

Here, the enforceaent of the limitation of liability clause does not lead to 
a result so unreasonable as to shock the conscience. There are other 
directories and publications in which plaintiff could have chosen to and did 
advertise. The omission of the advertisement from the yellow paqes leaves the 
plaintiff in the same position it would have occupied had (*198] it aade 

.. 
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no contract at all v. the telephone coapany. 
void this provision of the contract, it would make the telephone company an 
insurer against consequential daaages by advertisers, contrary to the law whic 
has traditionally been applied to telephone and telegraph coapanies. See 
Haailton laployaent Service v. New York Telephone Co., 253 M.Y. 468, 171 N.B. 
710 (1930). In fact, to aake the telephone co~any such an insurer would be 
troasly inequitable. The •preaiuas, • in the fora of advertisting billift9s, tc .. 1 
such •insurance,• in the fora of unliaited liability for consequential daaages 
are disproportionately low (here $ 5.10 per aonth) when coapared to the 
aagnitude of the potential liability (here $ 89,500 in claiaed da•ages by this 
one advertiser), and the rates are obviously based on the li•ited liability 
created by the clause in question. 

Judgment affiraed • 

.. 
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MODERN EQUIPMENT CORP .. 
Plaintiff, 

"· 
Pl'ERTO RICO TELEPHONE CO. and 

ITT World Diredories, Defendants. 

Civ. No. 11&--70. 

United States District Cc>urt, 
D. Puerto Ri~. 

Jan. 13, 1977. 

Subseriber brought action against tele· 
phone company to reeo\·er for damage al· 
lepdly suffered as result of company's re­
fusal to publish subscriber's commercial ad· 
vertisements in telephone direetories for 
years 1969-70 and 1970-71. The District 
Court, Pesquera, J., held that telephone 
company was justified in refusing t.o pub­
lish sueb advertisements after aublleriber 
bad reCused to pay for advertisements pub­
lished in 1--- telephone direetories on 
ground that telephone service rendered by 
the company to subscriber during 1968-69 
was def~eient. 

C-omplaint dismissed. 

1. Telflc:omaamieatiou ~PHI 
Publishing aAvertiaements in clusified 

section, yellow page~, of telephone direetory 
is not. pubiie service, but matter of private 
eontnet between sut.riber and telephone 
company. 

2. Telecommualeatlou •Ml 
Rendering telephone service ia public: 

service aftd not matter of strictly private: 
contract. 

3. Telecommunications ..,.m 
Telephone company was justified in re­

fusing to publish subleriber'a commercial 
advertisements in telephoM di~ for 
yean 1969-10 and 1970-71 after aubacriber 
had refused to pay for adverti.Mmonts pub­
lished in 1968-69 telephone directories on 
ground that telephone service rendertd by 
company to subscriber during 1968-69 was 
deficient; thus company wu not liable for 

any damqe suffered by subeeriber u result 
of c:cmpany's refuul to publish tht a•iver­
tisementa. 

4. Telecommunkatiou ..,.346 
Oer~eient telephone service to Sl:~rib­

er did not justify subscriber's Cailun- ':11 pa;, 
for yellow page advertisements, in ;ie,.,. of 
separateness of ~ntracta for service and 
~ntracta for advertisementa. 

5. Teletn~munieationa ..,.281 
Subscriber wu not precluded from 

claiming damages (rom telephone company 
for denial of insertion of &dvertist~nt in 
telephone directories, even though piainti!r 
had been awarded damages by PubD: Ser­
vice Commission based on def!Ci~n~ te!.:­
phone service. 

Benito Guuerru Dfaz, Hato Rey, P. R.. 
for plaintiff. 

Baltasar Corrada del Rio, San Juan.. P. R.. 
for defendant& 

OPINION AND ORDER 

PESQUERA. District Judge. 
Pursuant to an order filed and entm!d on 

Aupt 26, 1974, the Court took uDder ad· 
visement iaua numbered 1, 3 and .C in the 
Statement of the Contested laua or Fa&:t 
and of Law t.o decide the same Oli the basis 
of the documentary evidence submitted 
with the propoeed Pretrial Order filed and 
entered on July 10, 1974. 

The Court has considered said ._ and 
doeumentary evidence and the stipulation 
or Statement of Uneont.ated Faet3 (-Stipu­
lation"} and finds that defendants eannot 
be held liable for the damages elaimtd by 
plaintiff in the complaint. Said damaees 
wen allepdly suCfered u a ..-ult of de­
fendant'a refusal to publish plaiotitrs com· 
IMreW advertisement in defeoclanfs t.ele- ~ 
phoned~ for the yws ~--~~n(f 
19'70-?1. . 

The question of liability and the three 
speeifie iuues considered by the Court can 
be dispooed of by deciding issue number 4 
of the Statement of the Conteflt.ed Issues of 
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MODERN EQUIPMENT CO. Y. PUERTO RICO TEL CO. 1243 
OM u 441 f .S..,. IJG (1177) 

Faet and of Law: Are the mutual obliga­
tion• of the parties separate and distinc:t 
•ith respect to the contract for the render· 
inl of telephone service and to the contract 
for commercial advertisement in the tele­
phone directories~ 

(1, 2) The answer to this issue is yes. It 
bas been decided that publishing advertise­
ments in the c:lassifted section (yellow 
paces) of a telephone directory is not a 
public service but a matter of private con· 
trac:t between a subeeriber and a telephone 
c:ompany. C.:ni\·ersicy Hills v. .\fountain 
S~tes. 554 P.2d 723 (Colo.App.1976); Clas­
sified Directory Subscribers Ass'n. v. Public 
Service Commisaioa of D.C., 127 U.S.App. 
D.C. 315, 383 F.2d 510 (1967}; .VcTighe v. 
Se••,. England Telephone 4 Telegraph Co., 
216 F.2d 26 (2d Cir. 1954); Mitchell v. 
South .. ·estern &11 Telephone Co., 298 
S. W .2d 520 ( Mo.App.1957). The rendering 
of telephone aervice is suc:h a public service 
and not a matter of strictly private con· 
tract. Cf. Ro•·ira PaJa v. Puerto Rico Tele­
phone Company, 96 PRR 47 (1968). 

The evidence submitted by the parties 
confirm the separateness between the con· 
tract for rendering telephone service and 
the contract for commercial advertisement 
in the telephone directory. Exhibit 2 of the 
Proposed Pretrial Order is a copy of an 
Opinion and Order of April 28, 19'10 in Case 
No. Q-2595 where the Puerto Rico Public 
Sen·ice Commission (PSC) decided that 
commercial advertisements in the defend­
ant's telephone directory are not directly 
related nor essential to the rendering of 
telephone service contemplated by Puerto 
Rico's Public Service Ac:t. 

The parties accept, at Stipulation number 
17, that telephone subscribers sign a con· 
tract with the Puerto Rico Telephone Co. 
for the rendering of telephone service when 
they become subscribers and the same does 
not provide for the inc:lusion of commercial 
advertisements in the telephone directory. 
A separate contract is signed to place said 
advertisements. Exhibits 12 to 15 of the 
Pretrial Order are such separate contracts. 

Moreover, in its order in Case No. Q-2595 
the PSC specifically warned the Puerto 

Rico Telephone Co. it could not refuae or 
discontinue service to plaintiff by reuon of 
or because of problems with plaintifrs ad­
vertiJements in the chusified section. 

The result of this order was that noncom­
pliance by plaintitr under its contract for 
advertisement in the classified section of 
the telephone directory could not be used to 
justify discontinuance of telephone sen·iee 
to plaintiff. On the other hand, it is logical 
to say that noncompliance by the Puerto 
Rico Telephone Co. under its contract for 
telephone sen·ice cannot be used by plain· 
tiff to justify noncompliance with its con­
tract for ad,;ertisement in the directory. 

Plaintifrs own actions reinforce these 
conclusions. On ~arch 14, 1969 plaintiff 
filed a complaint before the PSC (Case No. 
Q-2517) alle(ing deficient telephone service 
and damages suffered becau:Je of said ser· 
vice. On July 10, 1969 plaintiff filed a 
separate complaint before the PSC (Cue 
No. Q-2595) alle(ing refusal by the defend· 
ant Puerto Rico Telephone Co. to accept 
plaintifrs ad,·ertisement.s in the telephone 
directories. 

The former complaint was decided in fa­
vor of plaintiff and ~~~o·as awarded $2.500.00 
in damages, Exhibit 1 of the Proposed Pre­
trial Order. Thus, plaintiff has been satis­
fied for damages caused by deficient tele­
phone service. However, the e\idenc:e 
presented by the parties sho~~~o·s that plain­
t.iif also demanded that defendants deduet 
~ of the invoice for advertisement in the 
telephone directory for the year 196S-69, 
Exhibit 4 of the Proposed Pretrial Order, 
and refused to pay for commercial adver· 
tisements published in the 1968-69 tele­
phone directory on the grounds that tele­
phone service rendered by defendant to 
plaintiff during 1~ was deficient-Ex­
hibits 9, 10 and 11. 

(3) This takes us to issue numbered one 
in the Statement of the Contested Issues of 
Fact and of Law: Is defendant liable for 
damages suftered by plaintiff as a result of 
defendant's refusal to publish plaintifrs 
commercial advertisements in the telephone 
directories for the years 1969-70 and 1970-

I. 
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71 due to plaintifrs refuNll to pay for com· 
mercial advertisements published in the 
1~ telephone directories which plain­
tiff refused to pay on the ifOUnds that 
telephone service rendered by defendant to 
plaintiff during 1968-69 was deficient! 

This issue must be decided against plain< 
tiff. The Puerto Rico Public: Servic:e Com· 
mission (PSC) authorized on September 10, 
1965 a Schedule of Rates and charges to­
sether with general provisions applicable to 
service~ provided by the Puerto Rico Tele· 
phone Company. General Prov~ions Sum­
ber 4 and 1 state that if any applicant for 
service is in debt to the Telephone Company 
becaae of lack of payment. of a bill for 
services previously provided, the Company 
may refuse new service until said debt ia 
paid. P.R. PSC Sheet So. D-4-2, D-7-1. 

In Denham v. South·estem Bell Tel. Co., 
415 F.Supp. 530 (D.C.1976), the Court stated 
that plaintiff bad breached his contraet by 
not payinr for telephone serviee at a hotel 
he owned and defendant had the right to 
suspend telephone service at said hotel. 
Furthermore, defendant had the rirbt to 
cor~~ider suspension of plaintiff's other busi· 
ne~~ telephone service at his optometrist's 
ofra. 

The right. of defendant ift the present 
eue to refwe advertisement service for 
~k of payment is even atronpr because 
said service il a private relationship oot 
c:cvered by the public: sen·iee law as we saw 
above. 

Defendants \\·ere entitled to refuse to 
publish p!aintilrs c:cmmereial advertise­
meot.s in the telephone diNetories for the 
yean 1969-70 and 1970-71 due t.o plaintif'r!s 
refusal to pay for advertisements published 
in the 1~ direetory. We have alru.dy 
decided that advertising in the directory is 
merely a private c:cntratt and .u such one 
of the parties can unilaterally refuse to 
enter into said contract. with ~.c vt:<Ga par­
ty. In this ease defendants had a justified 
nwon for the refusal: nonpayment. Fur· 
thermore, u we have seen, the General 
Provisions approved by the PSC authorise 
the Tekpbone Company to refuse new ser· 
vice until a previoua dP.bt is paid. 

[4. 5) We have also seen that plainti!!'s 
reason for nonpayment was not justifi~ w 
legally binding on defendants. Defic~!lt 
telephone sen·ice does not provide a jus~;r:. 
cation for noncompliance with the comr:tr­
cial ad\·ertisements contract. The separa-:.e­
ness or the contracts, the public natu:ot t)( 

one and the pri,·ate nature of the o~btr 
have been stated above. Plaintifrs ren:~y 
for deficient mervic:e was available be!(Jre 
the PSC, plaintiff exercised ita right to s;.;ch 
remedy and it •·u granted its remedy. Ex­
hibit 1 of the Proposed Pretrial Order. T"~:.. 
brings us to Issue Number 3: Is plain~! 
enjoined from claiminc damages from de­
fendut in this cue u a result of da~~~ap~ 
already awarthd t.o plaintiff by the Pub::c 
Sen·ice Commission in Case So. Q-2Sl~ 

Because the complaint in this case ci9ea 
not allese or claim damages in relation 11itb 
deficient service, the deeision by the PSC in 
Cue No. Q-2517 does not enjoin plaintiff 
from claiming damaps in thil cue, wbieh 
damqu are claimed only in relation ..-lth 
the denial by defendants of insertion of an 
advertdement in defendants' telephone dj.. 

rectories for the years 1969-'70 and 19'70-71. 

However, resolution of the t\\"O pmious 
issues makes this decillion irrelevant for 
purpooea of determinin1 defendants' liabt1i· 
ty under the alleptiona of the complalnl 
There is 110 liability from defendants be­
eaur.e plaintiff had no right to its advert:. 
ment being published in the 1969-70, 19~ 
'll directoria unb1 plaintiff paid for 
amounts due under the previous 1968-69 
eont.nct ror commercial advertisements ill 
the clauifred section of the telephone diree· 
tory. 

It is therefore ORDERED, ADJCDGED 
and DECREED that the complaint be, and 
the same is hereby dismissed. The Clerk or 
the Court shall enter judgment aeoording!~·. 
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The parties are directed expeditiously to 
complete discovery. Ma(istrate Wash­
ington ia authorized to continue supervisinr 
discovery and to raoh·e any out.st.andinr 
and future discovery disput.ea. 

SO ORDERED. 

EXECUTIVE SERVICES OF MIAMI, 
INC .. a Florida Co,oratlon. 

Plaintiff, 

"· 
SOlTTHERN BELL TELEPHONE a 
TELEGRAPH COMPANY et aL. a 
foreip corporation. DefendanU. 

No. 81--...ciV-EPS. 

United States District Court, 
S.D. Florida, 

Miami Division. 

May 13, 1981. 

Florida corporation filed six ..count. com­
plaint apinst telephoM compuy and 
sought. preliminary injunetion requirini tel· 
ephone company to publish corporat.ioo'a re­
quest for advertisements under lawful 
trade nama. The Dittrict Col.lrt. Spellman, 
J., held that Florida corporation which oper· 
&ted, under various r~ nama, a num­
ber of "escort services" in the South Florida 
area. wu not entitled to preliminary in­
junction nquirinr telephone company to 
publish plaintiffs request& for advertise­
menu under operatiou' lawful trade 
nama 

Relief denied. 

ln,lundio •13G(2) 
Florida corporation whieh opented, un· 

der various r~etitious nama, a number of 
.. escort servieea" in t.he South Florida area, 
wu not entitled to preliminary injunction 

requirinr telephone company to pub; 
plaintifre. request for advertilemenu Urk 

operations' lawful trldt nama after tE 
phone company bad refuted to list cert. 
trade names which it deemed SUfteltive 
offensive, such u .. lady," .. anpl," .. venu 
"Dreams Unlimited," .. Smuhinc Beautie 
and "All American." 28 U.S.C.A. § 14411 

Thomas G. Sherman, Miami, f1a., f 
plaintiff. 

John T. Kolinski, Shutta &: Bowen, Miar 
Fla., for defendant& 

ME){ORANDUM OPINION AND ORDE 
DE..,.YING PLAINTIFF'S IIOTIC 
FOR A PRELIMINARY INJUS 
TION 

SPELLMAN, District Judp. 
On April 20, 1981, Plaintiff filed & ! 

count eomplaint apinst the Defenda~ 
Southml Bell Telephone anct TeJecra 
Compuy (hereinafter '"Southern BeD; 
the Ekventh Judicial Circuit. Court in a: 
for Dade County. On April 23, 1981, Sout 
ern Bell petitioned this Omrt tD remove tl 
~tion from state court and, on April ~ 
1981, this Court sranted said petition bu. 
on the provisions of 21 U.S.C. f 1441(1 
The eause is praently before the Court r 

Plaintiffs motion for a preliminary injun· 
tion. 

Plaintiff operates, under various r~e' 
tiow& Da~MS, a number of .. eeeort. eervicet 
m the South Florida .... The complair 
state, intM alia, that: 

far t.M ISIIl-81 yellow p1p1, [Souther 
Bei1] wa1J not aecept aay ldvertisemen~ 
witla omp:my namt~ which include 
term whieh refers t.o the male or fema 
10nder includinr Dalll* with the tel'l 
"lady", .. playf'll'i" (lie), "anpl", and "vt 
nus". In addition, the Defendant has If 
other arbitrary and capricious prohib 
tiona for the Plaintifra Mi-, whic 
irK:Iude on some unknown basis a ref• 
to ldvmise trade names with such phnf 
au "Drams Unlimited", "Star Times' 
.. Good Times", "Sun Times", "Smashin. 
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Beauties", "All American", "Rent-A", No telephone c:ompany shall make or live 
among other~. Said policies apply only to any undue or unreasonable preference or 
Plaintiff, or others in the same business. ad\·antage to any penon or locale, or 

Plaintiff hu requested this Court to "issue subject any penon or locale to any undue 
a preliminary injunction requiring Defend· or unreasonable prejudice or disadvan-
ant to treat Plaintifrs request for ad,·er· t.age in any respect what.oever. 
tilement in a non-discriminatory and rea· In attempting to determine whether 

10nable manner forthwith, and to publish Plaintiff hu a substantial likelihood of pre­
Piaintifrs request.! for advertisement under ••ailing on the merita of Count I, this Court 
their lawful trade names, in their proper had to ascertain whether Plaintifrs eom­
cate,ory of escort servicea, and in accord plaint stated a claim under section 36U0.1 

with reasonable regulations u to content as Although this Court wu unable to find any 
this Court may deem appropriate." Florida cases that dealt with the specific 

issue here raised, there are two cues that. 
The four prerequisites for granting a pre- shed light on this issue. The Florida Rail· 

liminary injunction are as follows: road and Public Utilities Commission opin· 
1. A substantial likelihood that Plain· ion in Re Southern Bell Telephone and Tete-

till will prevail on the merits; pph Co., 41 PL'R3d 401 (1961) was i.uued 
2. A substantial likelihood that Plain- folto~;ng a hearing on a proposal for new 

tiff will suffer irreparable injury if the exchange groupings and rata The opinion 
injunction is not granted; notes that the only people who showed for 

3. That the threatened injury to the hearing were there to make protest.a 
Plaintiff outweighs the threatened harm •directed primarily at the telephone eompa· 
the injunction may do to the Defendant; ny's yellow page directory advertising poli· 
and cies and practices. The commission disal· 

lowed these protests on the buis of court 
decisions holding that yellow page advertis­
inc is not a public utility function of the 
telephone company, and, therefore, is not 
subject to eontrol and supervision by a eom­
mission such u this." The eommission's 
rulinc is supported by a decision of the 
Eleventh Judicial Circuit Court in ud for 
Dade County, Florida, wherein it was stat­
ed: 

4. That granting the preliminary in· 
junction will not disserve the public: inter· 
est. 

Canal Authority of the State of Florida v. 
Callaway, 489 F .2d S6'1 (5th Cir. 1974). 
Upon review of the fac:ta in this ease, the 
Court is of the opinion that the weight of 
the aforementioned factors support denial 
or Plaintifrs motion. 

Plaintiff seeks injunctive relief in Count.a 
I and II of the Complaint.• Count I allqes 
that the aforementioned ac:ta of the De­
fendant constitute a violation of section 
MUO of the Florida Statutes. Section 
364.10 provides: 

I. Altbouab Count V1 also requests an injunc· 
lion. it reaDy amounts to nothin& more that a 
prayer for relief based on the alleptions snvi· 
ousty set fortb In lhe complaint. Counts Ill. IV. 
and V are claims for damaaes based on allepd 
past and present breachn of contracts. both 
exprns and implied in fact, and for tortious 
interference with Plaintiff's business. These 
counts are strictly actions at lav.· and do not 
cc.ntain prayers for equitable relief. 

2. 'The Court notes that there is a question as to 
whether l'taintiffs claim for declaratory relief 

[T)he yellow pages appendix to defend­
ant's directory is merely an advertiainc 
media in the publieatioD [in} whida the 
defendant does not perform an e~Hntial 
public service subject to public resulation 
or which is within the ambit of chapter 

should be brouaht in the c:owu or before the 
Public Sel'\1c:t' Commission. Sn F1a. Stat. 364.· 
01; SouthmJ Bdl Tt'lt'pllofte and Te~ph Co. 
•·. Mobile A/Mrica Corpon~tioiJ. Inc .• 291 So.2d 
199 (Fla.l974). The Court finds. how.:Yff. that 
it has the authority to rulf.o on Plaintifrs mc:tion 
for a preliminary injunction and that it is un­
necessary to rule at this Lime on wllether the 
rt"quest for declarator)' relief would be more 
proper '" another forum. Sn ,enerally SlatP. 
of Alabama ,., Unit~ Starn. 304 f.2d 563. 590 
(5th Cir. 1962). 
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363. Ftorida Stata. florida ex rei. Mon· 
temanno v. Southern Bell Tekph . .t Te­
kg. Co., (Fia.Cir.Cl 1950) 8? Pl'R SS 81, 
and cases cited thereift. 

1/0I'n v. Southern &II TekphoM and Tek­
,.,..ph Co., 43 PUR3d 139, 240 (1962). 

The rationale ror these decisions was 
neatly summarized by Judge J. Skelly 
Wright in The Classirled Direcwry Sub­
scribers Ass'n •·· Public Service Commission 
of the District of Columbia, 383 F.2d 510, 
513 (D.C.Cir.l967) when he stated: 

The Telephone Comp~~ny certainly is in 
a uniquely advantageous position u a 
publisher or directory advertising. But 
its monopoly in that eapacity is not so 
strong as the one it holds as the exclusive 
provider of telephone services. Even it 

. no one else has yet round it profitable to 
publish a competitive directory, certainly 
the availability or other advertising me­
dia does exert some competitive restrain· 
ing inf'luence on Telephone Company 
pricing. Thus the distinction whieh the 
Commission drew between the elasaifled 
listing, as an integral put of telephone 
service, and the directory advertising, as 
primarily a matter of private contraet. 
was not without some reasonable basis. 

Based on the above-cited authorities, the 
Court has concluded that Plaintitr does not. 
have a substantial likelihood of prevailing 
en the merit# of Count I. 

Count II alleges, baed on Defendant's 
status u a pui»lie utility and the .. grant ot 
monopoly and entranc:hiaement or the State 
of Florida," that the aforementioned acts of 
Southern Bell eonstitute a violation of 42 
U.S.C. f 1983. It is the opinion of this 
Court, however, that Plaintiff lw not stat· 
ed a claim under section 1983. A eunory 
examination of Count U shows that there 
are no allegations that Defendant's actions 
were made under color of any statute, ordio 
nanee or rerulation. In addition, it is the 
view of the Court that even if sueh allep· 
tions were made that Count II would fail to 

S. Althoush the Cowt ~zn that many of 
Plaintiffs prospettiVe clients mi&ht want to 
avail tlwmMI\U of its ~ 'A'I\ilf! ''Walkin~& 
throuafl the Yellow Paps", the affidavit in sup. 
pen of Defendant's memon.ndum in opposition 

state a elaim under section 1963 bued o· 
the Suprer!M CAurt's decision in Jacbon \ 
!4etropolit.an EdiMUJ, 419 U.S. ~. 95 S.Ct 
449, 42 L.Ed.2d 417 (1974). Thus, there i! 
no substantial likelihood that Plaintiff wili 
pre"ail on the merita of Count U. 

Plaintirrs allegations of irreparable inju­
ry appear to be similarly without merit. As 
Judge Wript pointed out, there are numer­
ous means to advertise one's businaa other 
than in Southern Bell Telephone's yellow 
pages.• Moreover, Defendant has repre­
sented to the Court that, although it will 
not accept advertisements ror any eecort 
services, "Southern Bell has never refused 
to list the escort services of plaintiff or 
anyone else in ita Yellow Paget. It has 
only refused to list certain trade names 
whieh it deems suggestive or offensive ... " 
The Court is certain that Plaintiff will be 
able to find some trade nama that will be 
acceptable to Defendant and does not feel 
compelled to require Southern Bell to pro. 
vide Plaintiff with pidelines before Plain­
tiff submita additional names. Such a re.. 
quirement is particularly inappropriate here 
because the names Defendant lw refused 
to list are not Plaintifrs corporate name, 
that the Secretuy of State lw approved as 
being eonsistent with the public's standards, 
rather, they are merely lict.itious names un­
der whidl Ptaintiff hu eleeted to do basi­
nea This Court. does not believe that 
Plaintiff is entitled to invent a name under 
which it desires to do buainel!ll and to com­
pel Defendant to aecept that name. no mat­
ter how offensive it may be, for a publica· 
tion where Plaintifrs advertilemenla are 
run, aot as a matter of Iicht. but based on a 
oont.raetual relationship that has not even 
been established for the 1981-82 period. 

In light. of the foregoing, it is unnecee­
sary to elaborate extenaively on the remain­
ing prerequisites ror sruting a preliminary 
injunction. Sufr!Ce it to u.y that the injury 
to plaintiff it the injunction is not granted 

to the motion for a pmiminary injunction lists 
a number of traa dil'fClOI'Ie.s CCM!rina the 
Dade and Broward County areas that an like­
""'., a\-ailable to Plaintiff. 
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ia speculati\·e at best • and it. does not. ap- "prevailing parties" such as to be entitled to 
pear to outweigh the harm the Defendant attorney fees. 
wiJ incur if this Court requires them to So ordered. 
delay publication or the yellow pages while 
Plaintiff comes up with acceptable trade 
na11es or to publish the trade names as they 
currently are. Such an injunction would, in 
the Court's view, be a disservice to the 
fM!blic interest Accordingly, the Plaintiff's 
motion for a preliminary injunction is DE­
NIED. 

Charles MERIWETHER. Joseph Harris, 
and Vidor Jackson, Plaintiffs, 

v. 

Wilbur K. SHERWOOD, lndh·idually and 
u Sheriff of Orange County, New York, 
Charlea Conklin, Individually, and for· 
merly u Under Sheriff of Oranre Coun· 
ty, New York, Kenneth Davis, Individu­
ally and as Captain in the Orange Coun· 
ty Sheriff's Department. William P. 
Powen, Individually, and u Under 
Sheriff of the Orange County Sheriff's 
Department. Robert Vosburgh,lndividu· 
ally and u Physician to the Orange 
Count)' Jail. Eduard Liebel, u Nune to 
the Onange County Jail, and the County 
of Orange, New York. Defedants. 

No. 78 Civ. 6128. 

United States District Court, 
S. D. New York. 

May 14, 1981. 

In aetion brought by prisoners apinst 
sheriff and various employees of sherifrs 
department in which prisoners sought $.340,· 
000 in damages lor injuries allegedly suf· 
fered while they were pretrial detainees but 
were awarded total of only 36,500 by jury 
on their negli,enee claim, plaintiffs and 
defendants filed cross motions for attorney 
lea The District Court, Solaer, J., held 
that neither plaintiffs nor defendants were 

4. EsPKially in light of Soutllem Bell's reprr. 
~entation that they will list trade names for 

I. Civil Riehta ~ 13.11 
Generally, a rule precluding attorney's 

fees when plaintiff has specifically lost on 
the civil rights claim asserted is proper, but 
exceptional circuiTI:!Ilan(."t!S may arise in 
which a court. should ha\'e discretion to 
deem that a plaintiff hd.S "prevailed" even 
though the civil rights claim asserted was 
decided adve~ly such as when the party 
losing the civil rights claim establishes 
ample justification ror bringing the claim 
and obtains (rom the jury a verdict on 
other claims that substantially vindicate his 
constitutional quest. 42 l'.S.C.A. §§ 1983. 
1988. 
2. Civil Righta .,..13.13{1) 

In order for prisoners to have prevailed 
on their claim under statute prohibiting the 
deprivation of civil rights by state action, 
they would have had to have proved that 
sheriff and other employees of sherifrs of· 
fice were deliberately indifferent to their 
serious medical needs. 42 U.S.C.A. § 1983. 
3. Civil Rishta liD 13.17 

Prisoners, who sought to recover 134(),. 
000 in damages tor injuries allegedly sur. 
(ered when they were pretrial detainees but 
who were awarded total of only $6,500 by 
jury on negli,enee claim against county 
sheriff, were not "prevailing parties" u 
required to be entitled to attorney lea. 42 
U.S.C.A. § 1988.. 
4. Civil Righta ...,13.17 

Even assuming an adequate evidentia· 
ry basis existed to justify a finding that 
prisoners, who sought to recover $340,000 in 
damages for injuries allegedly suffered 
while they were pretrial detainees but who 
were awarded a total of only $6,500 by jury 
on a negligence claim against county sher· 
itr, were "prevailing parties," prisoners, 
who obtained a substantial victory of their 
coll3titutional objectives in previous suit 
which resulted in prison reform, could not 
claim credit for such results in the instant 

Plaintirrs businesses if they are- not suges~ive 
or offrnsive. 
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n. LIQL C9UlPIJI.TlPU 

Kany of the ideaa, infomation and opt:iona which were gathered, diacu .. ed 

and analyaed by the Pro'ect 'l'eaa b~ght up qu•ation• •• to whether or not the 

-tboda of natwo&-k eodeniaation and incentift r89\ll&tion. AdcUtionally, 

tbere waa diacuadon u to what WCNld be the beat way - atatutory change, 

nl=tking or docketed caae - to deal witb. tboH lecJal oonatninta. 

coapaniea oou1d. wlutuily &CJCH to iapJ.-.at a •t:vork ..ode&'DiaatioD plua 

tlaat u •tually acceptable to the Staff, 

(2) the cc.aiaaion could o&'dec, on a caapuy br· .~ baaia, 801111 apecific 

network IIOdeniaatioD pl&nl. 0&' (3) tbe c:c-taaioD could ntabliab a geu&-ic 

tun. 

lf a eoapany WIIN tO 901Ufttuily &CJ&'H to ._. MtWOl'k IIOdemiaatioD plan 

·· ·that ia .at.ually accttpt81e to the ftaff, I'WJU.o COWIHJ., coapur penonMl, 

cuata.era &M other intenated pan:.i.ea, U"CJUably then would be 110 atatutO&'J' 

p&"Obl•. 'fhia .I.e a cc.parule a1tuat1on to the ultlaate aettl-.at of tbe 

the COIIpUJ' 90lum: .. red to eodenlae under .ua iaceatift plua upuW.Ot and 

•ban •aninga •1• billlnCJ cndJ.ta to J.ta natc.era. a1111ng c:ndita an 

upuly DOt allowable under the atatute U O&'de&'M by the C:O.UaaioD1 bow-

• ...c, the CG8p&DJ' cua do eo YOluatuu,. 

VI • 1 



.. .. 

. . 

• • 
portion of tbe o.erall telecc .. unicatioaa network witbia tbe etate of 

aaka reaeonable ~rov ... nte 1ft it• facilitiea or to extend it• line• eo •• to 

... lt .l.a ·~tel' •"'ee• for ~ ~ of ~ pcoduct. 

Another por~eibility i• to paropoH a gelllllric nlrtklft9 wbicb would 

••tab11•b ea.. ~edete~ aetvork .ade~lsatiOD plan for all t•1ec=••un1ca• .. 

alleged cll8orlalnat10D vblc~ could nnlt fna -=-PUr-bf C-sNU'f cue• and 

order• br tbfl cn-&ealala. Wbat th,La alunatlM ooalcl do, ..,.._, u uctuly 

tbe avera;. teleca•agnicat.lona ca.pany. wo~ exa.pl•, if you •.t a pcedeter• 

alnecl toal of be!ft9 10 ,ercen.t .odem1ae4 by Dec.ber 31, 1994 baRd upon 

~~JMtClflo O&"t.~la, tiMI COIIpUf who ~· 20 Pft'CCNR IIOdenlHcl a.ow will bave a 

aoclemlaect. 

VI- 2 
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ln tbe eYent: t!Je ec..ieeion were to ocder:,. by vb&tever ~~ a COIIP&AY 

. to 80derni .. ita piece of tbe o..rall tel.c:m•anicatione netuork, tba CO..ie• 

eion auet prOYide ~~oee Mane for tile ~ to neoftr tbe c:oete aeaoc1atecl 

vith tbe purcba .. , inetallat1on and ll&ifttenance of the new tacilitlea. With• 

out proYicl1ft9 for ~~oee recover7, tben could poae1bl7 be a 1~1 &quMAt ll&cle 

r~arc11nt conf1ecat1on ot telecc•~anicatlone COIIPAftY pcoparty. BeNe""' tbe 

flip eicle of th1e coin i.e the eaYift9• aeeoclated vltb the new eqgi,.ent bein; 

lnetallecl. 'l'ypically, the new. facllitiH. require 1••• ll&illte&'&U\Ce aDd an 

IIO&'e coat-effectiYe. 'fbeH .. •1D9• DMcl to be c:onaldend vbela pco¥1clift9 for 

recOYery. 

fte •reject 'h.. alao cliecue..S tbe altftft&t1M of Htulu~W~g Mnloe 

quality etanclarcle vhlch could effectlwely nquin the nplac• Int. of aietJ.at 

plant tirltb .....,.&' techno1091H. ftfl CO.leeloe bu tbit autho&'lq g&"utecl Jtr 

Section 316.250(6) UNo supp. (1990) t.o • .... pnH&'U. the ..S1t1one of 

renderln9 public utility. ee&"Yioe •••• • Addit1aaa11y, tbe ca.almeioD 1e 

autbo&'iaecl to detera1ne the ju.t, re&eoub1e, ~te, effici.eftt .&ad pl'opu' 

retalation if it finde that the ec;uix-tnt or .. nic:e of uy teleccmmanJ.eatiofte 

. · oo.pany ie inacleqgate, ineufficient, ~&' or tn.ff~i.e. sect~ 392.240 

UJIO supp. (1990). b climcueHCS at Cbaptel' 11!.8 .. of tbie Jtepoft, ll&nf of t.be 

.... cunent. quality of Hnice at.aadude vbtck an 8ft wt 1D t.be fJUI'eR COde of 

• 

State Jtegulatione are outdated ancl indeed ·~·-- by IIOR telecoaiiUAicat.iOIUI 

CC~ap&nl•• in the etat.e. Mo&'eoYe&', aoet. CO&'Ip&ftiee haft eetuU.sbed 1nt.una1 

quality of Mnice etanclucle that an bighe&' than tho•• found at 4 caa 24o-32. 

ftie option aay aleo :oaiH t.be upaent of ccmf1eoatloa of tel.eclllW!icatiou 

oo.puy property. 

Anotbe&' ll&jor: concen in all of the diecu••ione of the •.:oject .,... vu 

whet.ber or not u incent.i.ft ftl'llat.ioa M.._ ou a. o&'M&'ed br tbe ca.le•loa 
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under the current law. Certainly then is no apec:ific etatu~e wbich atatea . 

After a clo .. readiog of section 392.230 JSNO Supp. (1990), Subeection 3, 

Supp. (1990) ceadsa 

•Wbe..-.er there eh&ll be filed wit..b the ~1ss1oa br aay 
teleccn Jnications COIIP&ftY, other tbU a -11 telepbofte 
coapany, any schedule etatlft9 a nev iAcUYidual 0&' 'oint 
rate, rental or chu'ge, or &nJ DlllV iadiYidual • 'olllt 
replatioa 01' practiOGt aff.niog Uf rate, natal 01' 
cba&'9e, tbe co.aiesioa ahaU. haft, end it is becebf ti..a, 
autbol'ity, eitbel' upoa COIIIPlai.R oc UJOD ite ow 1a1t1a• 
tift wit;bou't 00'91~, at ODOe, ... 11 lt eo ocden 
witbout uauu 01' ftbec fonal p1eld1ag bJ .._ latel'eet:acl 
tele~nicatioas cOIIp&fty or ~1 .. , INt upoa ceaeoa­
able notice, to enter upon a beu1ft9 conoenJ.Dg pz'Opl'i.ety 
of eucb rate, rental, c~, 1.'89\&lation or practice, and 
peDdJ.Dg eucb he&I.'J.ftt and the deci•i.OD t.beceoa tbe ca.aie­
sion, upon fillnt with euch acbedule and deli.erJ.Dg to the 
teleccn•unicationa conpany affected tbe~ a stat .... t 1A 
writint of 1t• Aaaou tor eucb nspensioa, •r nspeDd 
tbe oporatioa of such •cbedule and defer tbe u.. of eucb 
rate, notal, char .. , 1'4t9\ll&tioll ~ practice, IMR DOt for 
a loDger pe&-iod thaa OM bundnc:l aDd twenty days beyond 
tM tiM wbeft such rate, rental, cJiU9e, l'ef'll&tion 01' 

practice would otberv1M CJO !at.o eft~' and after full 
beuint, whether oaapleted befoN or aftu t.be rate, 
&'elltal, cJau9e, ~lat;t.oo 0&' ~lee 90H lat.o eff8ft, 
the co.aissioD II&J ll&lc8 such oner ill nference t.o such 
a:ate, nntal, cbarp, ftt9\ll&t1oc or p&-actice u would be 
proper ill a procetteliftt initiated after the rate, rental, 
cbal'f8, rec)Ulatioa or praetice bad becoaMa effectift, 
bowewer, if ur ncb heui.ft9 cunot: be concludect within 
t.be pe&-iocl of •u•penaion, aa ~ etated, the COIIIiiesioD 
aay, la 1ta tiecnt:loft, eatud 'the UM of • .,...ioa fOI' 
a f11ftur period ~ exnect1ng •lx OIOftthl!l• • 

~ate, r•ntal or char9e, or AD¥ new individual o~ joint rtqul.tlgo or prt9\lse 

n- 4 
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new regulation or practice atfectin9 any rate ia tbe keF 1~. It epaci• 

fiea •any ••• practice affeetiDI uy rat.e •••• • It therefon followe tb&t 

~Y ao cleairea to uae 1a •kift9 ita ratM. A telec = aAicaticma coupany 

can .W.it uy practice, uy rate., uy ec:becNle or uy •.atw• for appt"OYal 

by the eo.aieeion. Vhtlther tbe eo.aiaeion cleciclea ~ adopt that practi.ce, 

rate, echedule or .etbod aa eubaitted ie entirely up to tbe eo..ie•ioa. Tbe 

atatute clearly etatea that &nf retUlatiOD·Or practice .. y be uaed and •ub-

•practice• .akift9 or •aff~l.ng· a rate. ~·• "ftl1rd 11ew lateaaatioul 

DictiOD&q' of the lft;liah ~ h&bd.d9H defi.DH •pranice,• .._ uMd u 

a noun, a• the •parfoaunce or operatl.Oft of ~· aAd u a ..,._,. for 

• •uecution•. Therefore, inceatl<M N9'Jl&t1on plue COI.Ild be lfttea:pretecl ae 

•thode of •practicing• tatweldng. That ie, tMy an practicu uaed 11a 

rat ... k1ft9, and an p~:actiaa •affeetincJ• rateaeJdng. !D RIIIMZ'J, the hbU.c 

S.nice CO..ieaion llhaU. clecicle whether or ~ 1ncent1M nMJUl&tion plue 

ebould be ueed if propoMd i.a a ecWule .w.J.tted bf a telttec m ~aaieatioaa 

~ny • 
.. 

Thie analyaie oontlftuea vboa looking at Section 392.230 RIHO 

Supp. (1990), SubHction 5, affeet!ft9 ezall telephone CO!Bp&ftiew. 'l'be' aue kef 

worde are e.ployecl lA tbe etatutory eonatnctioft, and a9ain, the .._ analyeie 

would MU that tMI Public ~ice CGattleeiola llbal1 decide vbetJIH • not. 

price cape or a alidint eeale/pcofit eharint plan could be uaed if pcopoeed in 

a echedule eubaitted by a 11411 telecomaunicationa comp&fty. 

In both eeenuioa, 392.230 UNo lupp. (1990) lubHCtiola 3 &Del 

• 1\lbeection s, it • ._. quite clear that a telepbono ccepany could pnpoee u 

Y! •I 
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incentift ft9Ulati!ft "._.. ucS that it vould tMt entinlJ' 1a ~ diacntioa of 

the cc.aiaaion whet~ or not to allow it to tMt u..S. 

When cona1derift9 pcice ca;MJ, 1t ia aleo tm:enetJ.Dg to note that Sec• 

t1oa 392.240 UJio lupp. (1990), lubeectioa 1, apeaka ill t.- of tbe ·--1aua· 
rat•• that a telephone c:o.paay cu cb&C'Ve. kice cap ftl'llatiOft 11W01Ma juat 

that -- .... 1aua• ratea. What lub•ect10D 1 of 392.240 doea ia allow the co.­

aiaaion to eatab11ab a new •aax~aaa• rate if a CN&"nnt rate ia fOWlCI to i:Mt 

inadequate. Aa cliac:uaaecl in Chapter v, pcice cape ia.alft aettiag .... iaua. 

rat .. tbat autcaatically change u 1nf1at10ft, pcoclucti•ity &Ad otbe&" factor• 

change. It ..... , therefore, that 392.240 RSHo Supp. (1990) allowa price cap 

r89'1lation &Ad tbat price eap ft4Ul&tloa cu be ~cc datecl 1ft the ~rent 

Miaeouri atatut ... 

Again, u waa poifttecl out in tbe d.t.acnaeaioa of price cap ~latioa, the 

CO..iaaioa aboulcl not be OYerly concoftlecl with bow tUDela an apent once a coa­

puy euna ta.... 'fbe ~aaion"a only concern aboulcl be vbetber or not the 

au!aua rate allowed ia fa1Z' u.cS wtt.tbu' o..- ~ the quality ot aenice ia at 

an allowable 1 ... 1 or an \ap&'oYing ltlftl .. 

An &dclltional eoncen of tboH oppoHCI to Flctt cap nplatl.on 1.ft the 

atate of Miaaovi ia tbat COI!ItPUlee all~ to UM pri.~ cap ftl'llatioa alght 

IlK blproft tbek capital plut Ull -.alpalft't. fte7 an ooaoemecl that 

perbapa the co.pany will t&y to r.cei,. tbe hlvheat ntun poaalble ancl not i:Mt 

concerned vitb cuata.er MrYiet~. &oweftr, 392 .. 250 Ullo lupp. (1990) gi•e• the 

eo-1aaioa authority to orde.: iapro\f81Mnt• or cbangea to any telecc•tJnica­

tioaa facility aa long aa tboae requeeta are •na.onable.• so, .if a J:'e9Ulatecl 

utility ia not utilia1Dg ita funda to vbat..er exteAt ia neceaaary to aaintalft 

ita facilit1ea, the CO..iaaion baa the authority to ordec the utility to bring 

ita facilltlea to a •reaaoaabl•• lewtl. 

n-' 
'· 
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Put ot pr.'ice. cap Z'tJ9Ul&t1on aleo imrol,.. the idea t.b&t separate 

••nice• offe~.S It)' a ng"Ul&ttM! ntity will a.. pat 1at0 diffennt Mnlce 

baeket.e. Uftdezo 392.361 asHe Supp. (1990), t.be l'ublic SU"Yice ec..i••ion of 

regulated and 9iveft price cape would be the. acmc..-ti.tiw IMI&'Ylcee aDd _.. 

t~ueitlonally ccapetiti.e .. nice•· If t.be Ca•l••ioe H8 alnad7 t.aua t.be 

t~ to identify tbeee different .. nic.• ~ section 392.361 UICo 

Supp. (1990), it ....- quite likely tbat it would be a •~1• JCOCG•• to eet 

p~ice ca.,. fH each one of tM Hniee. u uell. It uoulcl be a ft&tual 

Finally, one of the INift word~.•• of opponeate to price cap &'89'11ation i• 

enfo~ce tho law. SubHCt10ft S of s.etioa 392.400 Supp. (1990) •tate• tbats 

the law • 

•tt. aball be uaju11t, vzcaaaonable, &ad walawful fo~ a 
noncoapet.1t1ve oc traas1t1oaallf c=•l•tltl .. ~lec:nwuftl• 
c:atlOIUI CCIIIP&ft7 to offer oc PI'Of'ld41 a co.~P~tltlwa oc 
trane1t1onally co.petitive .. rvlce below tbe coet of •ucb 
ae&-Yi.ce as deterained by the ~i••lon if t.be ~••ion 
find• tbat aucb offering or provieioo of .. rYlce eoa•t1• 
tutea conduct which 111 r&Ot. coneieteat with tbe pniiii\Ot.ioa 
of full and fair eO&IIpltitiora .. • 

n ... ., 
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the •c:oaaplaiat• .etW of ~•t-llk1ft9. ft1e 1a outlta.l 1A 386.390 amco. The . 
~aat l&ft9Uate of UU.e atatute 1aa •u:r ~ oc tJUat c1oaa oc a.J.tted toM 

cloM bf any coaopo~atl.oa, ,.~ 0&' JNbllc at111ty, lacl.U..V M7 nle, ntUla• 

~1• .. thad would et111 be a•a11able to all paztlee ...a ~ a pclce oap 

n ... ' 
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Misso~r~ Public service C~ission Official Case Fi:~ 
case ~o. TA-92-l4S 

Staff's Recor~ and Rec~mmenda~ion per~a~n~ng ~o S~a!f's 
!nveseiqatlon of Loca: Exchange ?riva~e :~ne Services 

The Commission's Report and Order in Case No. TA-92-145, issued on June lO, 
:992, di:ec~ed the Commission Sea!! ~o conduct an inves~igation of providers 
of private line services ~ithin a local exchange. The commission's Repo:~ and 
Order s~ates, " ... [TJhe Commission is advised ~hat some private line 
certificate holders are providing, a: :east in par~, private :ine services 
which both originate and terminate wi~hin ~he same loc:al exchange •••• " :'he 
Commiss~on has expressed ~he concern ~ha~ such activi~y may ce beyond the 
;ranted scope of authority. :'he commission has therefore directed the Staff 
to in~estiqate which companies are providing local exchange p~vate line 
services and . ..,hat St:.a!f recommends :ec;ard.i:lg this matter. Staff :-.as been 
directed to file its report by July 31, 1992 • 

Staff has conducted a broader ir.ves~ic;ation than perhaps contemplated by ~he 
Commission's Report and Order. Staff has investigated bot~ ~he provisioning 
of private line services and swi~ched serv~ces wi~hin a :ocal exchange area. 
Staf~ has conduc~ed a survey of all in~erexchange companies that O?Orate in 
Missouri rather than the limi~ed list of companies iden~i!ied on Attachment 3 
in the Conmission'$ Report and Order. Staff's investigation has also included 
a review of each company's :ertificate ~nd tariff. 

!n conducting the s~rvey, S~aff responded to questions and inquiries based on 
Staff's pos~tions identified ~n this memorand~ and. directed :he companies to 
comple~e the survey ~ased on Staff's interpretations. Staff has not had 
adequate time to verify that all companies have followed ~hrough with these 
instruc~ions. Therefore, .. Staff reports the results as submitted. Staff's 
positions as stated in this memorandum &re based on information known at this 
~ime and are subject to change as the issues are examined further. 

Staf! ~as reviewed and analyzed :he various types of certificates of service 
au:hor~:y :hat have been granted :or all of :he existing i~:erex:hanqe 
:ompan.;.es in Missouri. ':'he majo::-i-:.i· o! compar.:.es ha·.·e :O:eer. ;ra~:ed a 
certificate of service authority to provide intrasta~e in:erexchL~qe 
telecommunications services. However, a few companies have ~een granted a 
type of certificate tha~ might imply they nave the au~hori~y ~o provide 
telecommunications services within a local •xehange area. The .. include the 
following: 

(l) St. Louis Fiber Communications, !nc., in Case No. TA-91-13, has been 
9ranted a certificate of service authority to proviQe intrastate priva~e 
1.i.ne teleco!Miunic&"C.ions services. 

(2) Kansas City Cable Partners d/b/a KC FiberNet, in Case No. =A-88-232, was 

l 
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;:an~ed a =•=~~ficaee of service a~ehoriey eo provi~e intrastate private 
~~ne h~;h-speed :e:ecomm~n~=·~~ons services. 

(3) Cable 'Wireless communieat~ons, :nc. in Case No. ~A-87-31 was ;raneed a 
certifieaee of serv1ce authori~y eo prov~ce ineraseaee ~neerciey toll 
te4ecommun~ca~ions services. 

(4) Americall Dial 0 services, :ne. in case No. ~A-89-lSJ and M~dAmer~can 
Lon; Ois~ance in Case No. TA-55-144 were ;ranted cereifica~es of service 
au~hority eo prcvide intrasea~• ~~ll ~eleco~munica~ions serv~ces. 

Staff :ecommends that the Commission clarify wheeher the scope of 
interexchan;e carriers' cer~ificates, as summarized in Aeeachment I eo this 
~emorandum, includes ehe authority ~= provide ~eleeommun~eations services 
within a local exchange area. S~a!! :eeo~~ends ~:.ae ~his c:ari!ica~ion be 
~ade in ~he eon~ex~ of a b:oader proeeeein; as :ise~ssec =e:ow. 

A review o! interexchan;e company e~r~ffs in ;eneral indicates ~ha: existing 
tariffs ;enerally do not specify that the offered private line services are 
provided on:y on an ir.terexehan;e o: a:~o on a local exchange basis. :n many 
cases, tariffs only specify the type of private line services available 
without any mention of the interexchange or local exchanqe availability of 
services. Staff recommends ~hat the broader proceeding also be ~sed to 
address whether the tariff approval process can be ~sed eo authorize services 
not with~n :he scope o~ a company's :er:i!ica~e. 

Staff has also &~tempted to determine ~ow many companies actually provide 
telecommunications services that oriqinate and :er=~na~e ~ithin ehe same 
exchange. On June 19, 1992 Staff sent a survey letter (copy ~:ached marked 
as Attac~nt !!) to all certificated in:erexchan;e carriers. !he survey 
letter asked whether the company has prcvid!ed, is provi:in;, and/or plans eo 
provide, any of the fcllowinq types of :ele~ommunicatior.s services, including 
any incidental eraffic, which erar.s~i~s in:orma~ion that c:iqinates and 
terminates within the same exchange: 

l) ~rivate line services. 
2) ~o-way switched voice services. 
3) Two-way swi.tchecl data services. 
4) Private telecommunications system services. 
S) Other types cf seMvicas. 

COmpanies thae stated that they provide any of the above telecommunications 
services within a local·exchanqe were instr~ceed to describe the service, 
identify the Missouri tariff reference, and identify the percentaqe of total 
Mis.ouri revenue derived from the local exchan;e traffic. 

Seventy-five companies were-"mailed the survey. The responses of twenty-two 
companies indicate that they currently provide, plan to provide, or provide on 
an incidental oasis, services that originate and eerminate within the same 
exchan;e. Thirty-six companies :espcnded ehat ~hey do ~ot provi:e or p:an eo 
provide any :ype o! service eha-::. o:-.:.;.;.~a.ees &:l:! :e::r.ina:es wi~hin the sa.me 
exchanqe. Staff did not receive a response from ehe remaininq seventeen 
companies. 

Survey reaulta are shown in Attachment I. The following list provides the 
number of companies that provide a par~icular type of local exchanqe service 
baaed on the survey results. Staff has coneac~ed some ~~t not all of these 
companies individually to verify the accuracy of the information. 

Six companies: Private line services. 

Thirteen companies: '!'wo-way swi.tched voice services • 

2 
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Four :ompar.~es: 

A:: e:e~a~~es ~•s?C~~~~; &!:~:~a~~~·~: :~a~ :~ey ?~Ov~:e ~~c-aay s~i~=~•d 
voice or aaea :ocal exchan;e serv~ces ~~en~~=~•c ~~ae s~c~ ~:a:~~= ~s ~ana:ea 

~~~~~~-~n ~n- ~~c~den~al_:~!~•;-~:o:~·~~~l!, _~:~•• =~~~·~:~s~!~~e~ :~ae ~~•Y 
...• ,. ...... omp.e.e ::~•ssa;e ...... , .... ..., a ...... ·-•·•- _a __ ••-. --• •• 3. •• -- ••• a. 
o:~q~aae•s a~d ee:~~~aees ~~~~~n ~~• ••~• exc~an;e. ~cweve:, ~~ese cornpan~•• 
~ndica~ed ~~ae cal:ers do ~o~ ~ave an econom~: ~neene~~• :~ ~:~:~:e ~~e~: 
~•ssaqe ;ol: serv~=• or ::ave: :ar: se:v~ces :~ p:a:e ::ca: ex:~an;e :a::s; 
~~e:efere. compan~es es~~::~a:e :~ae s~c~ local exc~anqe ~:&!!~: ~~ ~in~a~. 

-=-~• .:c:!!~a~:.es :-espor:=i.:'\q :~a-: o::"'.ey ?:::· ..... ~:e :.:ca: exc~a~;e ?!"'~· .. ·a-:e 
:el.ec:::r.~-~~~:::a;~::-.s syseem se:·::.:es a.nc ··::~."le: -::·?aS :: sa:·.-~==s·· ;e:-:e:a.:::r 
~=•n~~=~•d s~c~ ••~v~:es as ~~:~=·~~al ~~ ~a:~:•. O~• ==~;a~: :~a~ s~&~ed __ 
offers privaee o:.el•comml.inica;~ons ·~·seem se:v:.ces :..nc:~:::a.~ee ::.a~ S'.lc~ -::a.:~~= 
•oul.d. :e :.~e~=•~.':a:.. !:: o:~e!.: 3·:o se:~ .. ·:..:e a::: e:.ee-:::~~:..= ::a.:.: ::!~e~i!"lt;s. 
Anocher company repor~ed ;~ae ~-: ~ar.c:ad ~nc~:er.:al :oeal exc~an;e ~:aff~: === 
service ~o ~~a:e ?ay;hc~as. 

=~ sea!!'s opin~on, com~ar.ies ~~a: ~anc:e ~~c~:en-:a: ••~-:::.•~ -::a!!~c -:~a-: 
oriqina:es and ~•=~~~a:as ~!.~~~~ ~~e s~e exc:.a:.;e she~:: :.e: ~• =·~~~red -:~ 
~ssess a local exc~an;e =•=~~=~:a:e o: ~ar~!! ~r.:ess ~~e ==~;any spec~!~:a::y 
~~ o!!e:~~q sue~ a s~:v~:e ~o ~~- ;er.e~a: ?~=:~:. !e= exL~~:e, a ~:son ~ay 
::.al an 300 :.'I.OmQer ::.a~ -:e::n::.r.a~es ·.;~:n:.:. ::.•~= •x:::.an;e. ::. ::an:::.:.; 
swiee~ed serv~=••• i~ may ~ di!!ie'.ll:, :.: :.o; i~poss:..::e, !o. a company -:o 
:.dene~!y and :o~-:• •~=~ :~ea.: ex:tar.;e ::!!!i: ~= a :a:=~•= ~~-:~eri:ed ~o 
:a~~ sueh ~:&~~~=· ?:esen~:y, s:af! ~s ~=~ £~&=• ~~ :~: :=c;a=y ~~a~ ~• 
~penly &~~emp~i~q ~o ~4=ke: ~~~~=~ed ~•:~comm~~~=a~~or.s sar~~=•s ~~•: 
oriqi:\a:e a.r.d :•r:r::.r.a:e ·~:::.~:. :he sa:r.e axc:-.ar.;e·. 

AS ?reviously men:ioned, six :o~?ar.~es :esponcied :~a: :~ey e:.:::.e: ~an: -:o 
?rovide or are =~::er.~:y ?rov:.::..:.; :oea: exc~an;e ?riva:e ::..r.e 
'!elecommunica'!ions se:v:..ces. =~• maqr..:.-::.~.cie o! :oc:al exc~an;e services 
?rovidad ~Y these compar.ies ~as ~ee oeen ae~e~i~ed li:\ce ~r.~: ~we companies 
identi!~ed a ?e!'Cenea;e of revenues qeneraeed :y ~~ese se:vi:es. 

~he di!!icu::y of de~e:mir.inq -:ne exten~ to ~n~=~ local exc~anqe ?r~vate ::..ne 
service ~· of!e:ea ~y -:~ese :om=ar.ies ~~ :omoo~ncec :v c:n!~sion and 
:isaqreements cor.eern~nq :he def~ni:ion of lOeal exc~an;e ?ri~aee l~ne 
service. Sta!!'s ?QSi~ion is :hat connectinq :~ c~s~omer :oca~ions wi;hin 
:he same exc~anqe eons~i-:~tes :~e ?rovisior.~nq :! :oea: exc~L~qe ?riva:e :ine 
service re;araless of ~hecher the conr.ec:ion ~s ?are o!·a la:;er ?r:..vaee :~n• 
:\etwork :hat includes interexchanqe links. 3owever, ~ar.y companies disaqree 
~ith ehil :..neerpreeation. ~~eir ir.terpreea-:ior. appears -:o :e :ased on 
si~i:ar princi?les ~ha~ qui~e ~~• de~ermina~ior. of whether a =~•~ome:'s 
?r~va:e :~~• se:v~:e s~ou:: ~• :or.s~de:ed ~r.-:e:s:a-:e 7e~s~s ~:.~:as~a:e. :=: 
•xa=p:e, ~~ :e~e~i~i~; ~~~e=s~a~~ ve~s~s ~~~=•s~a:e :~=~~=~=~~=~, a 
=~•~omer's en:~=• ?r~va;e ::.ne networ~ :an :e ~~ass:.!~e~ £5 ~~-:e:s:a:a ~= ~c:e 
than ::\ of :~e -::af!i: :.s ~n~erstate. ~hare!:re some :ompar.ies argue :ha; 
connec~•ng ~wo ~~n;s w~~~in ;~e same exc~a~;• :oes ~=~ ==~·~~~~~e ~~• 
provisioning of local exehanqe pr~vaee line service i! :ne -:wo ~ines are ?Art 
of a :ar;er private ~ir.e neework. 

contusion and disaqreement also arose over what eonsti-:utes a private 
:elecommun~ca~ions sys:ems. se~:ion 366.~20(::) RSMo Su?P· :99l de!~~es ~ 
?rivaee -:elecomrnunicaeions sys~em as "~ -:ele~or.~unica~ions sys~em con:rol:ea 
oy a person or corporaeion !or :~• sole anci exc~~si~e ~se of sue~ ?erson. 
corporation or leqal or corporaee &ffilia"Ce ~~e:eo!." sec:ion 366.020(44) 
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excludes such p~~vaee ~elecommu~~ca~~ons sys~ems !rom ~e:ec~nications 
services •~bJec~ ~o comm~as~on :~r~sdic~~on. Staff conc:~aes ~hat any priva~e 
line serv~c• prov~ded by one :o~?&r.y ~o anot~er ene~~y !a::s w•t~•n the scope 
of the Comm~•••on's jurisd~c~ion. ~h~s scope specifica~:y •ncludes pr•vate 
line serv•=•• er.ae connec~ various :ocations of ~he same =~s~omer. However, 
this scope does ~o~ include situa~ions where a consumer owns :he facilit••• 
used ~o prov~de ~n:y ~~s own pr~vate te:ecommu~~:ations ~eeds. One company 
has previously argued ~hat priva:e line arrangements conne=~~ng :ocat~ons of a 
single cus~omer constit~:e a pr~va~e :eleeo~mun~cations system and therefore 
do ~ot !all under the Commiss~on's j~risdic~ion. 

Confusion also sur~ounds whether connec~ing a c~stomer pre~~•• ~o an 
interexchange telecommunications company's point of presence in the same 
exc~.anqe constit~~es :oca.l exc!'lange private li.ne service. Staff is 
~nves~igating whether a private :~~e $ervice would ~e a :oca: exchange priva~e 
line sen·!.ce i~ -:he =~s~omer • s ?::err.~se is cor:nec~ed ~c a~ in~erexehange 
company • s ;xant of presence w~:::~n -:he sa.me exc!'.anqe eve~ :..! ca.::s are 
transm•tted :o another exchange. 

~he arrangement of reselling priva~e line serv~ces ~~ ano-:~er area cf 
disaqreement. Some companies argue ~hat they are not ac~~al:y p~oviding a 
telecommun~cations service when ~hev resell to a customer a ~rivate line or 
special access service tha~ ~he company obtains !rom ~~• :ocal exchanqe 
company. These companies state that ~hey do no~ own any :J! ~he facilities a:1d 
;eneral:y ;ust pass ~hrouqh :~e :ocal exchan9e company's char;es to ~he 
customer. Therefore, these companies believe that such an arrangement does 
not require a special certificate or ~a:if!. :n contrast :o :his position, 
Staff believes that the company is of!erinq a :e:ecommu~ica~ions service and 
therefore should posseus the proper certificate and have appreYed tariffs to 
offer ~he service. :n Staff's opinion, ~hether ~he company actually owns the 
facilities used in the provisioning of a particular service is i=material . 
For example, many cer:i!ica:ea companies do not own any !aci:it~es in ~he 
provisioning of :heir interexchanqe swi~ehed services =u-: simply resel: ~he 
services provided by other companies. 

In Staff's opinion, fur~her clarification is necessary :o determine what 
consti~utes local exchange private line service since not all companies are 
willinq to accept S~aff's interpretations as reflected in this memorand~. 
Therefore, Staff recommends that the Commission develop a proceedinq that 
addresses these issues. ~~• proceedinq should al:ow all telecommunications 
companies to comment on the proper determination of local exchanqe private 
line service and cer~i!ication and tariffing requirements. 

In summary, Staff's investiqation reveals that several COm?Afties currently 
possess a certif~caee of service authority that mi;ht ~~p:y ~hat ~hey have the 
authority to provide telec~ications services within a local exchanqe area. 
Existing tariffs generally do not specify whether a particular service i• only 
offered on an interexchan;e basis or on a local exchange :asis as well. Based 
on ~he ~esul~s of Staff's sarvev a number of com~anies e~~~e~tlv offer or ~lan 
to offer :ocal exc~anqe priva~~·line se:vi:e. :~ addi:~c~. a sl~nificant • 
number o! compa~~es ~and:e inci:enta: switched -:raf!ie ~~a.~ ori~i~ates and 
terminates within the same exchanqe. 3ased on questions a~d inquiries 
;enerated from Staff's survey, it ~ecame apparent that Sta!! and some 
companies have several areas of disagreement concernin~ these issues. 

Staff recommends that the Commission establish a proceedin~ to address at 
lea•t the following issue•: 

(l) whether private line service to connect t~o points within the same 
exchange is local exchange private line service if the pr~vate line network 
prov~ded by a company to & customer also connects ~o poin~s in different 
exchangesJ 
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(2) whether service is local exehanqe priva~e line service i! a 

par~ieular euseomer is connec~ed by a priva~e ~ina/special access circuit ~o 
an ineerexchange :e~ecommun~cae•ons company·s po~ne of preaer.ce •n ehe same 
exchange. 

(3) whether ~he Commission has jurisdiction over a private line syseem 
~r.a: a company provides to a c~seomer :o co~~ec~ on~y ~l':a: e~stomer•s 
locations. 

(4) ~hether reselling a service provided !rom a local excha~qe compa~y 
requires ehe reseller :o possess a eer:~!icaee and tari!!. 

(5) whether and how the scope of exis~ing certificates which do not 
explicitly incl~de or exclude local exchange services should be clarified; and 

(6) w~ather :he :ari~! aoorov&l orocess ca~ be ~sed :o au:hori:e 
services noe expl•ci:1y Wlthi~·~he scoP. o! a compa~y·s cer:i!ica:e. 

Staff further recommends thae in such a proceeding the Comm~ssion also address 
the issues raised by Southwester~ 3ell and ~~i:ed Telephc~e regarding the 
definitions of switched and private line services. 

At-:achments 

copies: Director - Utility Operations Oivision 
Direceor - ?olicy ' Planning Division 
Assistant to the Director - Utility Services ~ivision 
Manager - Financial Analysis Oepa~nt 
M&n&ger - Accoun:ing Oepartment 
O~fice of the P~blic: C~unsel 
Thomas A. Gr~ald~ - Onited ~•l•?ho~• 
Car:yl w. iiowud - souehwes~ern !ell Telephone 
Richard Brownlee, III 
Richard Weins~ein 
W. R. England, III 
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June 19, 1992 

TO: ALL CERTIFICATED INT!!REXCBANGE CCKPANIBS 

The Telecommunication• Department of the Miaaouri Public Service COmmia•ion is 
conductin9 a aurvey of all certificated interexchan9e companiea in Miaaouri to 
determine the extent tG which co.paniea are providin9 telecom.unicationa 
.. rvicea within exchan~ Thia aurvey ia in reaponae to COmmiaaion direction 
in C&•• No. TA-~2-145 • 

Pleaae complete the attached form and return it to Charlea Brown no later than 
June 29, 1992. If you n .. d additional time to provide acme of the reque•ted 
infor.ation, return the form by the deadline with the information currently 
available and indicate when the remainde~ of the infor.ation will be provided. 
If you have any que•tiona, plea .. call John Van Z•chen at (314) 751-5525 or 
Charlea Brown at (314) 751-<~516. 

Sincerely, 

Charlotte F. TerXeur•t 
Mana9er 
Telecommunication• Department 
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bTUM 'l'HtS PORM TO THE FOLLOWING ADDRESS NO I.ATD '1'HAJf .1WfZ 29, 1992 a 

Charlea Brown 
Miaaouri Public Service COmmiaaion 
Telecommunication• Department 
P.O. Box 360 
Jefferaon City, MO 65102 

Comp&ny N&IIMI: 

Peraon Reaponaing: 
-------------------------------------------------

Title: 

Telephone Numbers 

Indicate whether thia company haa provided, ia providing, and/or plana to 
provide the following type• of telecommunication• aervicea in Miaaouri to any 
cuato.era in a manner in which any of the tranamiaaion of information both 
originate• ana terminate• within the aame exchange, aa defined in the local 
exchange telecommunica~tDa• company'• tariff. Thia include• any incidental 
local exchange traffic which may occur. 

Private line voice and/or data 

Two-way aw!tched voice 

~way awitched data 

Telecommunication• via a private telecommunication• ayatem 

If the answer is Yea to any of the &Dove, provide the followinq information 
for each aervice, a• an attachment to thia fonu 

Deec:ription of the aervice ( •) • 

Miaaouri tariff reference for the •ervica(a), if applicable. 

If the aervice(a) are provided now or have been provided in the paat, 
the percentage of total Miaaouri revenue derived from local exchanqe 
traffic for each year provided. Indicate whether thia information ia 
proprietary. 




