
and it is good public policy.  The Commission should note that this issue does not pertain to allowing CLECs to interchange terms, conditions and rates for UNEs purchased under agreement with terms, conditions and rates available for those UNEs under tariff.  This issue is more basic: according to SBC’s language, MCI would be prohibited from purchasing UNEs from tariffs even if the Parties’ agreement does not even contain terms, conditions and rates for such UNEs.  As a result, MCI would be effectively blocked from availing itself of such UNE offerings.  Allowing CLECs to purchase from tariffs is a means by which the legislature and regulatory agencies have attempted to provide some leverage to the CLECs.                                                                  Just as importantly, this right to purchase UNEs from SBC’s tariff also protects CLECs against discrimination.  SBC’s position, if adopted, would allow SBC to engage in discriminatory provisioning of UNEs, which is prohibited by the Act.

Q.
HOW SHOULD THE COMMISSION DECIDE UNE 7?

A.
I recommend that the Commission reject SBC’s proposed Section 2.15 and omit it from the Parties’ ICA.

UNE 8

· Statement of Issue: Should MCIm be required to purchase collocation for access to unbundled Loops?

· Disputed Language: UNE Appendix, Section 4.2.4
Q.
ARE THERE COMPONENTS OF SBC’S PROPOSAL THAT ARE PARTICULARLY TROUBLING?

A.
Yes.  Consider the following clause proposed by SBC concerning conversions, at Section 6.2 of the UNE Appendix:  “[w]here processes for the conversion requested pursuant to this Agreement are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.”  SBC’s language is completely unclear concerning the timeframe within which such “processes” might be developed or implemented and/or any rates, terms or conditions that might apply.  In addition, it is unclear what processes/procedures and rates that would be applied in the interim.  It is exactly this sort of undefined latitude for SBC that most concerns MCI.  The FCC’s TRRO, TRO, and previous orders, provides a relatively thorough roadmap of the services that can, and those that cannot, be converted.  Accordingly, it is not reasonable for SBC to wait until it receives a request for such a conversion before it determines how it will process such a request or how it will bill for such a request.  Indeed, such tactics on the part of a wholesale carrier would never be tolerated in a competitive marketplace because the underlying objective of SBC’s proposal is clearly to slow the conversion process and make conversions far more complicated and time-consuming than necessary.  Such tactics should be rejected by this Commission.

Q.
IS MCI REQUESTING SPECIAL OR PREFERENTIAL TREATMENT THROUGH ITS PROPOSED LANGUAGE IN SECTION 6.2?

A.
No.  MCI is only requesting provisions to which it is already entitled.  The FCC stated as follows at paragraph 588 of the TRO (emphasis added):

Q.
IS MCI ASKING FOR ANY ADVANCE OR SPECIAL NOTICE?

A.
No.  MCI is merely asking that it be provided the same notice given to the appropriate regulatory agency, within the same timeframe.  Because most regulatory notification requirements provide some amount of lead-time before the facility itself is retired, MCI is confident that such lead time will enable it to find alternative means by which to serve its customer.  Accordingly, MCI is not asking for any special treatment.
Q.
IS MCI’s REQUEST REASONABLE?

A.
Absolutely.  The reasonableness of MCI’s request can perhaps be best understood by observing the unreasonableness of SBC’s position.  SBC’s position appears to be that it should be allowed to retire a loop facility, including facilities relied upon by its competitors to provide active service to their customers, without even notifying its UNE purchasers of its intentions.  In this scenario, it is possible that MCI’s customers would simply lose service upon the date of the retirement, and MCI would have no information as to why the loop was no longer functioning or why the service had been interrupted.  Obviously, SBC’s proposed framework is not the way in which a wholesale provider would operate in a competitive marketplace.

                                                                                                                                                                                                                                                








The Commission should                                                             reject SBC’s position and require the minimal level of notification requested by MCI in Section 9.2.1.


HOW COULD SBC INTERPRET ITS LANGUAGE IN SUCH A WAY AS TO INAPPROPRIATELY RESTRICT MCI’S ACCESS TO UNE LOOPS?

A.
SBC’s proposed language states that SBC “shall not be obligated to provision any of the Lawful UNE loops provided for herein to cellular sites.”   However, as described above many cellular sites are found at locations that are unquestionably “end user premises.”  Therefore, SBC could interpret its language in such a way that would allow SBC not to provision UNE loops to MCI to serve the customer wherein the cell site resides.  For instance, if a cell site was located atop of a shopping mall, SBC could interpret its proposed contract language so that it would not be obligated to provide MCI with UNE loops to serve any customer within that shopping mall.  This would severely inhibit MCI’s ability to compete and be wholly inappropriate since MCI has every right to obtain UNE loops to serve these customers.  However, if SBC was allowed to include its proposed Section 9.13 in the agreement, there is the distinct possibility that SBC would nevertheless attempt to restrict access to UNE loops in just this way.

Q.
WOULD SBC HAVE ANY PARTICULAR REASON TO WANT TO RESTRICT MCI’S ACCESS TO CUSTOMERS’ PREMISES WHERE CELL SITES RESIDE?

A.
Yes.  The local loop is unquestionably an important element in the local telecommunications network.


                                                                                          Since SBC is competing with CLECs like MCI for local customers, while at the same time provisioning loops to its competitors to serve those customers, SBC has the incentive to restrict competitors’ access to local loops in order to achieve a competitive advantage.  Cellular sites that reside on customers’ premises are oftentimes 

to apply terms and conditions of this Agreement to the items it orders from the tariff.  MCIm is not precluded from amending the agreement to incorporate by reference individual and independent rates, terms and conditions available to other carriers through Agreement or tariff, even when such products or services are already available under this Agreement, provided such incorporation by reference must include material terms and conditions that are applicable and legitimately related to the requested product or services.
Q.
WHAT IS THE PURPOSE OF MCI’S PROPOSED LANGUAGE?

A.
MCI’s proposed language is designed to explicitly recognize that, to the extent that SBC interconnection and/or resale tariffs provide services that MCI is purchasing under the Parties’ ICA, MCI should have the ability to purchase such services from SBC’s wholesale and/or interconnection tariffs in addition to the Parties’ interconnection agreement, at MCI’s discretion.

Q.
WHY DOES MCI DISAGREE WITH SBC’S PROPOSED LANGUAGE IN SECTION 51 OF THE GT&C APPENDIX?

A.
Allowing MCI to adopt more favorable rates, terms and conditions for services that might be found in the tariff, regardless of whether these matters are addressed in the agreement, is the statutory scheme established by the Telecommunications Act of 1996, and it is good public policy.  SBC continues to control certain facilities   that CLECs   are    entitled to    access  (primarily the “last mile”), and it thus has all the leverage in contract and pricing negotiations.  The ability of the CLECs to choose between obtaining products and services via tariff or interconnection agreement, at the CLECs’ option, is a means by which the legislature and regulatory agencies have attempted to provide some leverage 

to the CLECs.

          Just as importantly, this right to freely choose between the tariff and the interconnection agreement also protects CLECs against discrimination.  It is not the least bit unusual for customers of regulated utilities, or large customers of nearly any sophisticated supplier, to take advantage of lower rates during the term of a contract, but not be vulnerable to higher rates during the same term.

Q.
SHOULD SBC’S PROPOSED LANGUAGE FOR SECTION 51 BE REJECTED FOR ANY OTHER REASON?

A.
Yes.  The MPSC rejected a similar proposal proffered by SBC in Michigan.  MCI’s ability to order interconnection services from an SBC Michigan f/k/a Ameritech-Michigan tariff rather than out of the Parties’ interconnection agreement was the subject of a complaint brought by MCI to the MPSC.
  In that case, MCI chose to transmit resale orders to SBC Michigan via facsimile pursuant to the terms of its tariff, rather than sending the orders electronically in accordance with the interconnection agreement.  The Michigan PSC determined that MCI had the option to send its resale orders via fax, but the U.S. District Court for the Eastern District of Michigan reversed the Michigan PSC’s decision, stating that permitting Parties to rely on more favorable tariff provisions could undermine the preference for negotiated agreements embodied in the Act.



MCI appealed that decision to the 6th Circuit Court of Appeals, and on March 10, 2003, that Court reversed the District Court and affirmed the order of 


know what price is to be paid for each element and service that is ordered.  MCI disagrees with SBC’s language that would point to an SBC interstate tariff because that would have the effect of allowing SBC to alter this agreement by making changes to its interstate tariff.  Likewise, it places MCI in a position of “accepting” contractual changes to which MCI has not agreed.  Such changes should be effectuated via the negotiation-and-amendment process.  Accordingly, the Commission should reject SBC’s proposed language for Section 15.10.1 of the UNE Appendix in favor of MCI’s proposed language.

UNE 42

· Statement of Issue: Should MCIm’s definition of High Capacity EELs be included in the Agreement?

· Disputed Language: UNE Appendix, Section 22.1.3
Q.
WHAT SERVES AS THE DISPUTE BETWEEN THE PARTIES FOR UNE 42?

A.
SBC objects to MCI’s proposed language for Section 22.1.3, which defines a High Capacity EEL as follows:

22.1.3 
High-Capacity EELs means either: (i) an unbundled DS1 Loop in combination, or commingled, with a DS1 Dedicated Transport or DS3 Dedicated Transport facility or service, or to an unbundled DS3 loop in combination, or commingled, with a DS3 Dedicated Transport facility or service, or (ii) an unbundled DS1 Dedicated Transport facility in combination, or commingled, with an unbundled DS1 Loop or a DS1 channel termination service, or to an unbundled DS3 Dedicated Transport facility in combination, or commingled, with an unbundled DS1 Loop or a DS1 channel termination service, or to an unbundled DS3 Loop or a DS3 channel termination service.  Intentionally Omitted.
A.
This dispute involves the description of the rate element.

Q.
What is MCI’s position on the issue?

A.
There is no disagreement as to the rate level.  Rather, the description for the rate element MCI has proposed matches the language used in the substantive portion of the Agreement.  That matching language rather than the language proposed by SBC should be adopted.
Price Schedule 33
Statement of Issue:  Should the price schedule include Transit Compensation?

Contract Provisions:   Pricing Schedule, Lines 1053 - 1064
Q.
What is this dispute about?

A.
This dispute involves whether to include in the price schedule rates for transit service.
Q.
What is MCI’s position on the issue?

A.
MCI believes that the appropriate rates should be Commission ordered forward-looking TELRIC cost based rates, which MCI has provided in the price list.  These rates are identical to the rates in the parties’ current Agreement
XIII.
OTHER ISSUES REGARDING UNES, INTERCONNECTION, AND OTHER TERMS AND CONDITIONS

xDSL 5(a) and (b)
Statement of Issue:  a) are acceptance testing, cooperative testing, loop conditioning, maintenance and repair of xDSL loops within the scope of SBC’s 251(c)(3) obligations, and b) has SBC waived the argument that it did not voluntarily negotiate the items listed in Issue 5 a) above?

Contract Provisions:  Appendix xDSL 2.9; 6.2; 7.3; 7.4; 9 (all); 10 (all); footnotes in xDSL appendix, Att. YZP (all); Att. RABT YZP (all); Att. RABT MMP 5.1.
Q.
What is the nature of this dispute?
A.
SBC proposes language limiting its obligations under 251(c)(3) of the Act pertaining to the provision of xDSL loops.  Although the parties agree that SBC is obligated to provide MCI with access to DSL-capable loops, the disagreement pertains to the scope of SBC’s obligations.  

Q.
What is MCI’s position on this issue?
A.
SBC’s language ignores the plain requirements of the FCC’s rules in this regard, specifically, 47 C.F.R. § 51.319(a)(1)(iii) and (iv).  Those rules clearly require SBC to condition, maintain, repair and test xDSL loops provided to MCI.  MCI 
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