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	Should the Agreement include definitions for periodic and spot inspections to differentiate these types of inspections?  
	1
	3.29

3.41

16.01
	3.29  Intentionally Left Blank.

3.41  Intentionally Left Blank.

16.01
SBC MISSOURI’s Right to Make Inspections.  SBC MISSOURI shall have the right, but not the obligation, to make inspections at any time of AT&T’s facilities attached to SBC MISSOURI’s poles or placed within SBC MISSOURI’s ducts, conduits, or rights-of-way.  Such inspection may be conducted for the purpose of determining whether facilities attached to SBC MISSOURI’s poles or placed in SBC MISSOURI’s conduit system are in compliance with the terms of this Appendix and licenses hereunder.  
	No.  AT&T has already agreed to language in Section 16.01 that allows SBC the expansive right to “make inspections at any time . . . for the purpose of determining whether facilities attached to SBC MISSOURI’s poles or placed in SBC MISSOURI’s conduit system are in compliance.”  Given the broad right of SBC to inspect, the specificity SBC now requests is unnecessary.  In fact, it is impossible to expand SBC’s right to inspect “at any time”.  While SBC MISSOURI represents this issue to be separate and distinct from Issue 4 in this DPL, AT&T wishes to make clear that the two issues are in fact part of the same issue.  The true purpose of SBC’s language is to create distinct forms of inspections that SBC can charge for.  As AT&T explains in further detail in relation to Issue 4, below, these fees bear no relation whatsoever to the cost of the work performed by SBC MISSOURI and should be rejected by the Commission.

Direct Testimony of James Henson at pp. 3-4.
Rebuttal Testimony of James Henson at pp. 3-4,
	3.29
Periodic Inspections.  The term “periodic inspections” refers to inspections that are planned and scheduled by SBC MISSOURI, at least two years apart unless in SBC MISSOURI’s judgment such inspections are required more often because of an alleged violation of the terms of this Appendix.  The purpose of periodic inspections, is to inspect the facilities of CLEC’s attached to SBC MISSOURI’s structure, (poles, conduits, and right of ways).  SBC MISSOURI may inform the CLEC that SBC MISSOURI is scheduling an inspection of the CLEC’s facilities.  See section 3.41 regarding spot inspections.

3.41
Spot Inspections.  The term “spot inspections” refers to spontaneous inspections done by SBC MISSOURI, which may be initiated, because SBC MISSOURI has observed a safety hazard caused by a CLEC attached to an SBC MISSOURI structure.  SBC MISSOURI may decide to perform a more through inspection as a result of the observed safety hazard. 

16.01
SBC MISSOURI’s Right to Make Periodic or Spot Inspections.  SBC MISSOURI shall have the right, but not the obligation, to make periodic or spot inspections at any time of AT&T’s facilities attached to SBC MISSOURI’s poles or placed within SBC MISSOURI’s ducts, conduits, or rights-of-way.  Such inspection may be conducted for the purpose of determining whether facilities attached to SBC MISSOURI’s poles or placed in SBC MISSOURI’s conduit system are in compliance with the terms of this Appendix and licenses hereunder.  


	SBC MISSOURI has the right to make inspections.  AT&T has never disagreed with SBC’s right to make inspections in the past.  SBC has attempted to define the types of inspections SBC makes and has therefore inserted definitions to clarify those inspections and what they include.  AT&T has advised SBC that they do not object to the insertion of the definitions per se, but that they object to SBC charging for inspections which is another issue entirely and bear no relation to whether the definitions should be included. 

Atwal Direct 6-7
Atwal Rebuttal 1; 4-5
	

	AT&T Issue:

Should the cost of a single SBC MISSOURI employee who will review AT&T’s maintenance work be shared by the parties or paid for by AT&T?

SBC Issue:

Which party shall bear the cost of an SBC employee or representative that is on site ensuring that work performed in manholes and SBC’s conduit system by AT&T is in compliance with industry standards and safety practices, as well as ensuring that SBC’s network is secure?


	2
	6.11 (d)
	6.11(d)
A single authorized employee or representative of SBC MISSOURI may be present any time when AT&T or personnel acting on AT&T’s behalf enter or perform work within SBC MISSOURI’s conduit system.  Each party must obtain any necessary authorization from appropriate authorities to open manholes.  If SBC MISSOURI’s representative was on site during the entirety of AT&T’s installation and SBC was able to review all work performed, then SBC MISSOURI will not conduct a separate post-construction inspection, but the SBC MISSOURI representative shall be allowed reasonable time to complete the review of whether or not AT&T has properly completed the installation, provided that SBC MISSOURI’s review shall not unreasonably delay completion of the installation by AT&T.  If an SBC MISSOURI representative on site has not had the opportunity to review all of the installation work when AT&T notifies SBC MISSOURI that installation is complete, then the work to complete the review will not be considered to be a separate post-construction inspection.
	The cost should be shared by the Parties.  AT&T has already agreed that AT&T personnel working within SBC conduit systems will be certified based on industry standards and that AT&T contractors will be pre-approved by SBC to do the type of work involved.  If SBC needs additional reassurance, it is only appropriate that SBC bear the cost for of an inspector to review work performed by AT&T personnel.   In the case of work performed by a contractor that SBC helped select, it is appropriate for the cost of any additional reassurance to be borne by SBC.  Having the Parties share the cost is consistent with the current arrangement in the M2A.

As a point of reference, the Administrative Law Judge in the Oklahoma Corporation Commission’s proceedings on a successor ICA found in favor of AT&T on this same issue.  (See Oklahoma Corporation Commission Docket No. PUD 2004-493, ALJ’s annotated Master List of Issues, Attachment 13, Issue 1, April 13, 2005).  Similarly, the Texas PUC recently adopted the language proposed by AT&T on this issue as part of the Texas proceedings on a successor ICA between the parties.    (See Texas PUC Docket No. 28821, Arbitration Award – Track 1 Issues, ROW Issue 3, February 22, 2005).

Henson Direct Testimony at pp. 5-8.
Henson Rebuttal Testimony at pp. 4-6.

	6.11(d)
A single authorized employee or representative of SBC MISSOURI may be present any time when AT&T or personnel acting on AT&T’s behalf enter or perform work within SBC MISSOURI’s conduit system.  AT&T shall reimburse SBC MISSOURI for costs associated with the presence of SBC MISSOURI’s authorized employee or representative.  Each party must obtain any necessary authorization from appropriate authorities to open manholes.  If SBC MISSOURI’s representative was on site during the entirety of AT&T’s installation and SBC was able to review all work performed, then SBC MISSOURI will not conduct a separate post-construction inspection, but the SBC MISSOURI representative shall be allowed reasonable time to complete the review of whether or not AT&T has properly completed the installation, provided that SBC MISSOURI’s review shall not unreasonably delay completion of the installation by AT&T.  If an SBC MISSOURI representative on site has not had the opportunity to review all of the installation work when AT&T notifies SBC MISSOURI that installation is complete, then the work to complete the review will not be considered to be a separate post-construction inspection. 

	Because of critical security, service reliability, and network integrity concerns, SBC needs to be able to be present to verify all work is performed correctly.  This is standard practice in Missouri as well as other SBC states.  AT&T, the cost causer, should bear the cost of any review required.  

Atwal Direct 19-23
Atwal Rebuttal 2; 5-8
	

	AT&T Issue:

If AT&T cannot determine whether pole is owned or controlled by SBC MISSOURI, and therefore is unable to identify all pole ownership in its application, should AT&T pay SBC MISSOURI to perform this function? 

SBC Issue:

If AT&T does not determine whether pole is owned or controlled by SBC MISSOURI, and therefore is unable to identify all pole ownership in its application, should AT&T pay SBC MISSOURI to perform this function? 


	3
	9.02, (f)
	(f)
AT&T acknowledges that the poles along a particular pole line or route may include poles owned by firms (such as electric utilities) other than SBC MISSOURI, that it may be necessary for SBC MISSOURI to rearrange its facilities or perform other make-ready work on poles other than poles it owns or controls in order to accommodate AT&T’s request for access to SBC MISSOURI’s poles and that, at the time an application is submitted, it may be difficult for AT&T to determine with certainty whether a particular pole is owned or controlled by SBC MISSOURI or by another entity.  Accordingly, the application shall, to the extent feasible, identify all poles along the proposed route on the application.  


	The AT&T proposed language is from the existing ICA between the two Parties.  This language is from the M2A, which was a product of an industry collaborative that included SBC and was approved by the Missouri Commission and has been in place between the parties for the last three years.  SBC should bear the burden to prove why the existing language needs to be changed.

There is no disagreement that SBC may be required to rearrange its facilities or perform make ready work on non-SBC poles in order to accommodate AT&T’s request for pole access.   It is certainly more reasonable for SBC to be able to identify ownership and control of such non-SBC pole.  AT&T should not have to pay SBC to determine which poles it owns or controls

The Administrative Law Judge in the Kansas Corporation Commission’s successor ICA proceedings issued findings in favor of AT&T’s position for this issue. (See Arbitrator’s Determination of Issues, KCC Docket No. 05-AT&T-366-ARB, ¶277, February 16, 2005).

Henson Direct Testimony at pp. 8-9.

Henson Rebuttal at pp. 6-7.


	(f)  AT&T acknowledges that the poles along a particular pole line or route may include poles owned by firms (such as electric utilities) other than SBC MISSOURI, that it may be necessary for SBC MISSOURI to rearrange its facilities or perform other make-ready work on poles other than poles it owns or controls in order to accommodate AT&T’s request for access to SBC MISSOURI’s poles and that, at the time an application is submitted, AT&T shall identify the owner of all poles along the proposed route on the application.  If AT&T does not identify the owner of all poles, AT&T may contract with SBC MISSOURI to do so, at AT&T’s expense.


	If AT&T is not going to perform the due diligence to call about and/or research the ownership of those poles it has identified as needing in its path for attachment and in order to process AT&T’s application, SBC is required to perform the research on AT&T’s behalf, it only follows that AT&T should reimburse SBC for work performed in order to make AT&T’s applications complete.  This raises the issue again as to immediate occupancy.  

If AT&T asks SBC to perform work on AT&T’s behalf, SBC will do it, however, SBC is entitled to be compensated for its time to research and perform services for AT&T.

Atwal Direct 15-16
Atwal Rebuttal 2; 9-11
	

	How should CLECs be required to compensate SBC MISSOUIRI for the costs associated with the Periodic Inspection when they are found in non-compliance?
	4
	16.01(a)
	16.01
(a)
Intentionally Left Blank.

	AT&T does not deny that SBC MISSOURI should have a right to inspect attachments to its poles and access to its conduits  to ensure that AT&T’s access to such facilities meet the standards set under the Agreement.  However, SBC’s newly proposed “fee” – which was not included in the current Agreement between AT&T and SBC –bears no relation to either actual or necessary costs caused by AT&T.

The Agreement provides in Section 16.01 the right to make inspections “at any time”.  This right is reasonable to the extent that SBC MISSOURI bears the cost of its determination to conduct such inspections.  However, since SBC MISSOURI in its sole discretion is to determine the frequency and scope of such inspections, it is SBC that is the cost causer of these inspections.  Certainly, if AT&T were to bear any portion of these expenses, AT&T should be afforded far greater protections than those proposed by SBC under the Agreement to ensure that SBC does not abuse its right to inspections in a manner that drives up related fees to AT&T in an unwarranted manner.

Besides the issue of whether AT&T ought to be charged for inspections at all, the formula that SBC proposes bears no relation at all to the cost of an inspection.  For example, let’s assume that AT&T is found to have exactly 2% of its pole attachments in violation during one of SBC MISSOURI’s “periodic inspections”.  Even if AT&T’s number of attachments paled in comparison to the number of attachments of other parties – and thus the number of “violations” also trailed those by other parties – AT&T could be billed for the entire cost of SBC’s inspection.  In fact, a single pole found to be “in violation” by SBC could subject AT&T to the entire cost of an expansive inspection covering many carriers and without any clear limitation on the scope of the inspection itself.  Such a result would be utterly absurd.  

Further, when read together with SBC’s proposed Section 16.03 (which AT&T independently disputes) it appears that SBC is looking to charge for the same event twice.  The Commission should reject SBC’s proposed language in 16.01.

Henson Direct at pp. 9-10.
Henson Rebuttal at pp. 7-8.
	16.01
(a)
If Attaching Party’s facilities are in compliance with this Agreement, there will be no charge incurred by AT&T for the periodic inspection.  If AT&T’s facilities are not in compliance with this Agreement, SBC MISSOURI may charge Attaching Party for the inspection.  The cost of Periodic Inspections will be paid by the Attaching Parties with 2% or greater of their attachments in violation.  The amount paid by AT&T shall be the percentage that their violations bear to the total violations of all Attaching Parties found during the inspection.


	Because of critical security, service reliability, and network integrity concerns, SBC needs to be able to be present to verify all work is performed correctly.  This is standard practice in Missouri as well as other SBC states.  AT&T, the cost causer, should bear the cost of any review required.  Not only is this standard practice in other SBC states, but this is standard practice in other utility interconnections also in the state of Missouri (e.g., electric).

Atwal Direct 26-27
Atwal Rebuttal 2-3; 11-12
	

	AT&T Issue:

Should the ICA include post construction inspection language requiring AT&T to pay for SBC MISSOURI’s expenses associated with such activity? 

SBC Issues:

a) Should SBC be allowed to make a post-construction inspection to ensure network reliability and conformance?

b) Which Party is responsible to pay the expense for the post-construction inspection? 
	5
	16.03
	16.03  Post-Construction Inspections.  SBC MISSOURI and in accordance with Section 6.11(d), may conduct a post-construction inspection of AT&T’s attachment to SBC MISSOURI’s poles, conduits or rights-of-way for the purpose of determining the conformance of the attachments to the occupancy permit.  SBC MISSOURI will provide AT&T advance written notice of proposed date and time of the post-construction inspection.  AT&T may accompany SBC MISSOURI on the post-construction inspection
	There is no rationale to support SBC’s additional language to impose another fee on AT&T for additional inspections when the parties have already agreed to language that provides SBC assurances that AT&T’s attachment to SBC’s structure conforms to necessary standards.  In fact, read together with SBC’s proposed Section 16.01 (which AT&T independently disputes) it appears that SBC is looking to charge for the same event twice.

The Administrative Law Judge in the Kansas Corporation Commission’s successor ICA proceedings issued findings in favor of AT&T’s position for this same issue. The Arbitrator essentially reasoned that “yet another inspection charge is not reasonable” in light of charges related to work inspection conducted contemporaneously with performance of the work.  (See KCC Docket No. 05-AT&T-366-ARB, Arbitrator’s Determination of Issues, ¶286, February 16, 2005).    Similarly, the Administrative Law Judge in the Oklahoma Corporation Commission’s proceedings on a successor ICA found in favor of AT&T on this same issue.  (See Oklahoma Corporation Commission PUD Docket No. 2004-493, ALJ’s annotated Master List of Issues, Attachment 13, Issue 6, April 13, 2005).  Finally, the Texas PUC recently adopted the language proposed by AT&T on this issue as part of the Texas proceedings on a successor ICA between the parties.  

AT&T’s proposed language defining and permitting post-construction inspections is identical to SBC Missouri’s language.  The only difference is SBC Missouri’s desire to insert the words “at AT&T’s expense” into the language.  For all the reasons discussed herein, those three SBC Missouri-proposed words should not be included in the successor ICA.

Henson Direct at pp. 10-12.

Henson Rebuttal at pp. 8-10.
	16.03  Post-Construction Inspections.  SBC MISSOURI, at AT&T’s expense and in accordance with Section 6.11(d), may conduct a post-construction inspection of AT&T’s attachment to SBC MISSOURI’s poles, conduits or rights-of-way for the purpose of determining the conformance of the attachments to the occupancy permit.  SBC MISSOURI will provide AT&T advance written notice of proposed date and time of the post-construction inspection.  AT&T may accompany SBC MISSOURI on the post-construction inspection
	A post construction inspection is the only way SBC can ensure network reliability.

The most important reason that post construction inspections are necessary is public safety.  The only way to ensure that all necessary standards are met is to do an inspection after construction of the attachments is completed.  It is also important  for the attachments to conform to the occupancy permit to ensure that facilities of other attaching parties are not compromised and that SBC Structure capacity is used as efficiently as possible, which benefits all attaching parties. 

This is standard practice in Missouri as well as other SBC states.  AT&T, the cost causer, should bear the cost of any review required.  Not only is this standard practice in other SBC states, but this is standard practice in other utility interconnections also in the state of Missouri (e.g., electric).

Atwal Direct 23-26
Atwal Rebuttal 3; 12-13
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Bold represents language proposed by SBC MISSOURI and opposed by AT&T.
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