DOCKET# TO-2005-0336

MASTER LIST OF ISSUES BETWEEN SBC MISSOURI AND AT&T

APPENDIX LAWFUL UNES (RIDER-IMBEDDED BASE)

POST-TRRO

FINAL JOINT DPL

	Issue Statement
	Issue No.
	Attachment and Section(s)
	AT&T Language
	AT&T Preliminary Position
	SBC MISSOURI Language
	SBC MISSOURI Preliminary Position
	Arbitrator’s Comments

	UNEs

	
	Attachment Rider
	
	
	
	
	

	Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

Does the FCC’s rules allow for the state Commissions to impose additional unbundling obligations?

Should declassified entrance facilities bet defined as dedicated transport that does not connect a pair of wire centers including facilities to connect a CLEC’s network with SBC Missouri’s network?

Have DSO level dedicated transport been declassified in accordance with the TRO?

AT&T’s Issue Statement:

Should the ICA, including the Rider, only include 251 (c) (3) obligations or should it include all 251, 271, and state law obligations?


	1
	Whereas clause, 1.1 (i), 2.1 (ii)
	1.1  Pursuant to the TRO, nothing in this Agreement requires SBC MISSOURI to provide to CLEC any of the following items on an unbundled basis pursuant to Section 251(c)(3) of the Act, either alone or in combination (whether new, existing, or pre-existing) with any other element, service

(i)  entrance facilities

(ii)  OCn level dedicated transport;
The above-listed items are referred to in this Amendment as “TRO Declassified Elements.Nothing in this section shall limit AT&T’s ability to commingle a facility or service previously acquired as a UNE with a UNE or combination of UNEs pursuant to Attachment 6, Section _2.11_ of the Parties’ ICA.
1.2.1 SBC MISSOURI is not required to provide the TRO Declassified Element(s) on an unbundled basis, either alone or in combination (whether new, existing, or pre-existing) with any other service or functionality not acquired as an unbundled element pursuant to Section 251(c)(3) to CLEC under this Agreement, and the following notice and transition procedure shall apply:

2.1   Notwithstanding anything in the Agreement, pursuant to Rule 51.319(a) and Rule 51.319(e) as set forth in the TRO Remand Order, effective March 11, 2005, CLEC is not permitted to obtain the following new unbundled high-capacity loop and dedicated transport elements, either alone or in combination:

3.1   Notwithstanding anything in the Agreement, pursuant to Rule 51.319(d) as set forth in the TRO Remand Order, effective March 11, 2005, CLEC is not permitted to obtain new Mass Market ULS, whether alone, in combination (as in with “UNE-P”), or otherwise, except as required by State Commission orders. For purposes of this Section, “Mass Market” shall mean 1 – 23 lines, inclusive (i.e. less than a DS1 or “Enterprise” level.)  


	With regard to the phrase in section 1.1 of the Rider “on an unbundled basis pursuant to section 251(c)(3) of the Act,” AT&T proposes that language because the FCC’s actions in delisting certain unbundled network elements only removed them from the list of elements required to be provided pursuant to Section 251(c)(3) of the Act.  Each of the elements, often by an identical name, is either offered by SBC by tariff or SBC is required to provide pursuant to or applicable law (e.g. Sec. 251(c)(2) or Sec. 271).  Thus, AT&T objects to a blanket exemption being granted to SBC Missouri not to provide the listed elements.

With regard to SBC’s proposed definition of entrance facilities, AT&T opposes that definition because it is overbroad, especially considering that the facilities described by SBC could be “entrance facilities” under SBC special access tariffs or they could be interconnection facilities that SBC must lawfully continue to offer to AT&T at TELRIC rates pursuant to Section 251(c)(2) of the Act.  Through the use of this definition, SBC could deny AT&T access to services and elements far beyond the delisted unbundled transport entrance facilities.

AT&T also opposes the inclusion of DS0 transport in the list of TRO-declassified elements.   Simply put, the FCC made no non-impairment findings with respect to DS0 service.  Thus, SBC should remain obligated to provide DS0 transport as UNEs at TELRIC rates on request.

Finally, AT&T proposes language in section 1.1 clarifying that the Rider doesn’t limit AT&T’s ability to commingle facilities or services previously provided as a UNE with UNEs or UNE combinations.  The issue is discussed in more detail infra in Section C, but suffice it to say that the FCC’s commingling rules, which have withstood judicial review, expressly permit broad commingling and indeed require SBC to perform the combining tasks on request in most instances.  In section 1.2.1, AT&T proposes language that conforms with the FCC’s rules.  SBC’s proposed language is overly broad and would exempt it from its lawful duties to combine UNEs and non-UNEs.

Rhinehart Direct at pp. 64-66. 

Rhinehart Rebuttal Testimony at 26-27.
	WHEREAS, the USTA II decision vacated certain of the FCC rules and parts of the TRO requiring the provision of certain unbundled network elements under Section 251(c)(3) of the Act, and therefore, SBC MISSOURI was no longer legally obligated to provide those  network elements on an unbundled basis to CLEC under federal law; and

1.1 Pursuant to the TRO, nothing in this Agreement requires SBC MISSOURI to provide to CLEC any of the following items  either alone or in combination (whether new, existing, or pre-existing) with any other element, service or functionality:

(i)  entrance facilities, defined as dedicated transport that does not connect a pair of SBC MISSOURI wire centers which includes, but is not limited to, transmission facilities that connect CLEC’s network with SBC MISSOURI’s network, regardless of the purpose of the facilities);

(ii)  DSO or OCn level dedicated transport;

The above-listed items are referred to in this Amendment as “TRO Declassified Elements.
1.2.1 SBC MISSOURI is not required to provide the TRO Declassified Element(s) on an unbundled basis, either alone or in combination (whether new, existing, or pre-existing) with any other element, service or functionality  to CLEC under this Agreement, and the following notice and transition procedure shall apply:

2.1   Notwithstanding anything in the Agreement, pursuant to Rule 51.319(a) and Rule 51.319(e) as set forth in the TRO Remand Order, effective March 11, 2005, CLEC is not permitted to obtain the following new unbundled high-capacity loop and dedicated transport elements, either alone or in combination  

3.1   Notwithstanding anything in the Agreement, pursuant to Rule 51.319(d) as set forth in the TRO Remand Order, effective March 11, 2005, CLEC is not permitted to obtain new Mass Market ULS, whether alone, in combination (as in with “UNE-P”), or otherwise.  For purposes of this Section, “Mass Market” shall mean 1 – 23 lines, inclusive (i.e. less than a DS1 or “Enterprise” level.)  


	SBC MISSOURI’S proposed language should be accepted because it provides that SBC MISSOURI is obligated to provide UNEs but only to the extent required by Section 251(c) (3) of the Act as determined by lawful and effective FCC rules and associated FCC and judicial orders.

AT&T’s proposed language improperly attempts to create a contractual obligation, via this Section 251 interconnection agreement, for SBC MISSOURI to provide elements under Section 271 of the Act.    Rates, terms, and conditions for network elements under section 271 are governed by the FCC under sections 201 and 202 of the Communications Act. TRO, ¶¶ 656, 662, 664.  Thus, state commissions do not have authority to establish section 271 network element rates, terms, and conditions, which is precisely what CLEC seeks to have the Commission do here (by adopting language that requires section 271 network elements to be provided pursuant to this agreement, at the same rates, terms, and conditions as section 251 UNEs).  See, e.g. the language proposed by CLEC in Issue No. 2, below.

Additionally, as the FCC has ruled, section 251 rates, terms, and conditions do not apply to section 271 network elements.  Id., ¶¶ 655, 656, 659.   In USTA II the D.C. Circuit expressly upheld that FCC determination.  USTA II, 359 F.3d at 589.  Thus, CLEC’s proposed language regarding section 271 is not only beyond the scope of the Commission’s authority in this arbitration, but is substantively unlawful as well.

 AT&T’s proposed language also indicates that AT&T will invoke state law to  improperly attempt to impose additional unbundling requirements on SBC MISSOURI.  Any invocation by CLEC of state law to impose additional unbundling requirements is contrary to, and preempted by, federal law on at least two grounds:  (i) blanket unbundling without regard to the federal impairment standard has been repudiated by the courts and by the FCC as contrary to national policy, and (ii) USTA II emphatically holds that the FCC, not the states, is to assess impairment and achieve the balance required by the 1996 Act.  

The FCC’s TRO expressly admonished that states may not “impose any unbundling framework they deem proper under state law, without regard to the federal regime.”  TRO ¶ 192 (emphasis added). The FCC went on to say that it would be “unlikely” that any “decision pursuant to state law” that “require[d] the unbundling of a network element for which the Commission has . . . found no impairment” ever could be consistent with federal law.  Id  The FCC  concluded that states are “precluded from enacting or maintaining a regulation or law pursuant to state authority that thwarts or frustrates the federal regime adopted in this Order.”  TRO ¶¶ 191-94 & nn. 610-16.  

Therefore, AT&Ts attempt to inject state law unbundling requirements into the agreement should be rebuffed, and SBC MISSOURI’s proposed language should be adopted since it properly limits SBC’s obligation to provide UNE to those required under the Act as determined by the FCC rules and associated lawful and effective FCC and judicial orders.  

The FCC, in Para. 138 of  the TRRO   made a national finding of non-impairment for entrance facilities.  In Para. 136 of the TRRO, the FCC defined entrance facilities to be the transmission facilities that connection a CLEC's network with ILEC's network.    According to the FCC, entrance facilities are less costly to build, are more widely available from alternative providers, and have greater revenue potential than dedicated transport between incumbent LEC central offices.  In the TRRO, the FCC noted that entrance facilities are used to transport traffic to a switch and often represent the point of greatest aggregation of traffic in a competitive LEC’s network. Para. 138 of TRRO.   Because of this aggregation potential, according to the FCC,  entrance facilities are more likely than dedicated transport between incumbent LEC offices to carry enough traffic to justify self-deployment by a competitive LEC. Para. 138 of TRRO.  Furthermore, the FCC pointed out that  competitive LECs have a unique degree of control over the cost of entrance facilities, in contrast to other types of dedicated transport, because they can choose the location of their own switches.  Para. 138 of TRRO.  Therefore, this Commission should reject AT&T's contention that it can obtain entrance facilities for any purpose.

AT&T continues to be stuck in the past on this issue.  DSO dedicated transport was included in dedicated transport after the UNE Remand Order because the FCC required the unbundling of "all technically feasible capacity-related services…" (Rule 319(d)(1)(A) after the UNE Remand Order).    DSO dedicated transport was clearly a technically feasible capacity-related service, as was OCn level dedicated transport.  However, DSO transport was clearly delisted under the TRO (as was OCn transport).  There, the FCC implemented no rule that requires SBC to offer DS0 (or OCn) level transport as a UNE. The FCC rules detail the requirements of DS1 and DS3 unbundled transport, but there is nothing regarding DS0 transport (Rule 319(e) after the TRO).   This regime was continued in the TRRO, where the only dedicated transport listed as “Available” to CLECs was DS1, DS3 and Dark Fiber transport (Rule 319(e) after the TRRO).  If the FCC does not issue a rule stating a network element such as DS0 transport is a UNE, it is not a UNE, and AT&T’s insistence to the contrary is irrelevant.  Unless the FCC definitively states that a network element is required to be offered as a Section 251(c)(3) UNE, SBC has no obligation to offer it as such. SBC only has an obligation to unbundle what the FCC has decided meets the necessary and impair test, and no such determination has been made with respect to DS0 transport.  Accordingly, AT&T’s proposed language requiring SBC to offer DS0 transport should be rejected. For the same reasons, there should be no DS0 unbundled dedicated transport rates included in the Pricing Schedule.

Silver Direct 8-22; 34-37

Silver Rebuttal 14-17
	

	If AT&T fails to take any action to orderly transition  Affected Elements before the end of  the applicable transition period, should SBC Missouri have the ability to convert such elements to an analogous resale or access service. 

If AT&T fails to take any action to orderly transition Affected DS1 and DS3 Loops and Dark Fiber Transport before the end of the applicable transition period, should SBC Missouri be able to convert them an access service on a month-to-month basis until the Parties have an opportunity to develop new service arrangements?

AT&T’s Issue Statement:

Should SBC be required to convert delisted elements at the end of the transitional period to analogous services at rates available under term and/or volume discount agreements that the parties have already entered?


	2
	Under 1.2.4 (ii) , 2.2 (C), 2.4.3
	Notwithstanding anything to the contrary in this Agreement, including any amendments thereto, at the end of the thirty (30) day transitional period, unless CLEC has submitted a disconnect/discontinuance LSR or ASR, as applicable, under Section 1.2.4(i), above, and if CLEC and SBC MISSOURI  have failed to reach agreement, under Section 1.2.4(ii), above, as to a substitute service arrangement or element, then SBC MISSOURI will convert the subject element(s), whether alone or in combination with or as part of any other arrangement to an analogous resale or access service or arrangement, if available, at rates applicable to such analogous service or arrangement, including those rates available under the Parties’ existing OPP or term and/or volume discount agreements.

(c) March 11, 2006 (for Affected DS1 and DS3 Loops and Transport) or September 11, 2006 (for Dark Fiber Loops and Affected Dark Fiber Transport. To the extent that there are CLEC embedded base Affected DS1 and DS3 Loops or Transport in place on March 11, 2006, SBC MISSOURI, without further notice or liability, will convert them to a    Special Access service under the terms and rates available through the Parties’ existing OPP or term and/or volume discount agreements.

2.4.3 
To the extent that there are CLEC embedded base Affected DS1 and DS3 Loops or Transport in place on March 11, 2006, SBC MISSOURI, without further notice or liability, will convert them to a   Special Access service under the terms and rates available through the Parties’ existing OPP or term and/or volume discount agreements    


	AT&T’s proposed language would simply require SBC to convert  delisted UNEs, at the end of the transitional period, to analogous access or resale services, at rates that are appropriately discounted, if the parties have entered into applicable discount arrangements.  For example, SBC tariffs volume and term discounts for its special access services, known as the OPP.  AT&T believes that if the parties have entered into any such publicly available discount arrangement, those rates should apply to delisted UNEs that are converted.  SBC has not provided any rationale as to why it objects to providing these rates to delisted elements that are converted to analogous service arrangements.

Rhinehart Direct at pp. 66-67.
Rhinehart Rebuttal at pp. 27-28.
	Notwithstanding anything to the contrary in this Agreement, including any amendments thereto, at the end of the thirty (30) day transitional period, unless CLEC has submitted a disconnect/discontinuance LSR or ASR, as applicable, under Section 1.2.4(i), above, and if CLEC and SBC MISSOURI  have failed to reach agreement, under Section 1.2.4(ii), above, as to a substitute service arrangement or element, then SBC MISSOURI will convert the subject element(s), whether alone or in combination with or as part of any other arrangement to an analogous resale or access service or arrangement, if available, at rates applicable to such analogous service or arrangement.

(c) March 11, 2006 (for Affected DS1 and DS3 Loops and Transport) or September 11, 2006 (for Dark Fiber Loops and Affected Dark Fiber Transport. To the extent that there are CLEC embedded base Affected DS1 and DS3 Loops or Transport in place on March 11, 2006, SBC MISSOURI, without further notice or liability, will convert them to a Special Access month-to-month    service under the applicable access tariffs.   

2.4.3 
To the extent that there are CLEC embedded base Affected DS1 and DS3 Loops or Transport in place on March 11, 2006, SBC MISSOURI, without further notice or liability, will convert them to a Special Access month-to-month  service under the applicable access tariffs.   


	Yes, if AT&T does not submit the necessary orders to transition from declassified/delisted UNE/UNE combinations, SBC Missouri must be able to convert declassified/delisted UNE/UNE combinations either an analogous resale service included in the parties ICA,  or an access service.  AT&T should not be permitted to keep declassified/delisted UNEs by deciding not to issue the needed orders.

In that same vein, SBC Missouri should not have to guess what access service arrangement that AT&T wants to apply to the converted.  Using the month-to-month rates provides a clear, clean rule, and maintain the need and incentive on AT&T to act to effectuate the transition if AT&T wants a different post-transiton serving arrangement, whether under an OPP or something else.  Without that incentive, AT&T may simply do nothing, rely solely on SBC Missouri to effectuate the transition, and then complain when it does go as  AT&T claims it wanted after-the-fact.  Moreover, it may be that AT&T cannot automatically include converted facilities into its existing volume and term plan (OPP).  The converted facilities must be included in a volume and term plan in accordance with the appropriate volume and term tariff (e.g. OPP). The existing volume and term plan will likely have be revised to include the converted facilities and appropriate revised rates. 

Silver Rebuttal 17-18
	

	Is AT&T able to obtain UNE-P access lines after March 11, 2005 in contravention to the TRO Remand Order?

Is AT&T able to obtain  ULS on an “”as is” basis after March 11, 2005 in contravention to the TRO Remand Order?

Should SBC Missouti only be reuired to provide ULS switching features under this Rider subject to the extent that they are loaded and activated within the switch?


	3
	Under Section 2.2 c, 3.2 , 3.2.1, 3.2.1.1
	3.2
Transitional Provision of Embedded Base.  As to each Mass Market ULS or Mass Market UNE-P, after March 11, 2005, pursuant to Rules 51.319(d), as set forth in the TRO Remand Order, SBC MISSOURI  shall continue to i) provide access to CLEC’s embedded base of Mass Market ULS Element or Mass Market UNE-P (i.e. only Mass Market ULS Elements or Mass Market UNE-P ordered by CLEC before March 11, 2005),  ii) provision additional UNE-P access lines to serve CLECs embedded customer base (Transitional UNE-P Access Lines) and  iii) provision AT&T requests to  add, change or delete features, record orders, and disconnect orders on UNE-P/ULS, as well as orders to reconfigure existing AT&T UNE-Ps to a UNE line-splitting arrangement to serve the same end-user or reconfigure to eliminate an existing  line-splitting arrangement in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX], for a transitional period of time, ending upon the earlier of:  

(a) CLEC’s disconnection or other discontinuance [except Suspend/Restore] of use of one or more of the Mass Market ULS Element(s) or Mass Market UNE-P;

(b) CLEC’s transition of a Mass Market ULS Element(s) or Mass Market UNE-P to an alternative arrangement; or
(c) March 11, 2006.
Upon the earlier of the above three events occurring, as applicable, SBC MISSOURI may, without further notice or liability, cease providing the Mass Market ULS Element(s) or Mass Market UNE-P. 

3.2.1
Concurrently with its provision of embedded base Mass Market ULS or Mass Market UNE-P pursuant to this Rider, and subject to this Section 3, and subject to the conditions set forth in Section 3.2.1.1 below, SBC MISSOURI shall also continue to provide access to call-related databases, SS7 call setup, ULS shared transport and other switch-based features in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX],   in conjunction with the embedded base Mass Market ULS or Mass Market UNE-P. 


	(a). 47 C.F.R. 51.319(d)(2)(iii) clearly provides that CLECs are entitled to continue to use UNE-P to serve their embedded base of customers: “Notwithstanding paragraph (d)(2)(i) of this section, for a 12-month period from the effective date of the Triennial Review Remand Order, an incumbent LEC shall provide access to local circuit switching on an unbundled basis for a requesting carrier to serve its embedded base of end-user customers.”  If SBC’s position were correct, the rule would limit CLEC use of unbundled switching to  serving its embedded base of end-user lines.  The rule clearly is not as limited as SBC contends.

(b).  SBC’s use of the phrase “as is” only serves to inject ambiguity into the ICA and virtually assures the possibility of conflicts during the transitional period.  “As is” is not defined in the ICA, and leaves open the possibility that SBC would refuse to even maintain or repair delisted elements that it provides during the transition period.  Nothing in the federal rules or the TRRO supports a position that SBC’s obligation to provide delisted elements during the transition period has changed.  Indeed, SBC’s obligations remain unchanged—it is just the universe of elements that SBC is obligated to provide that has narrowed.

Rhinehart Direct at 67-68.
Rhinehart Rebuttal at pp.  28-29.
	SBC MISSOURI's transitional provision of embedded base Affected Loop-Transport Element(s) under this Section 2.2 shall be on an "as is" basis. Upon the earlier of the above three events occurring, as applicable, SBC MISSOURI may, without further notice or liability, cease providing the Affected Loop-Transport Element(s).

3.2
Transitional Provision of Embedded Base.  As to each Mass Market ULS or Mass Market UNE-P, after March 11, 2005, pursuant to Rules 51.319(d), as set forth in the TRO Remand Order, SBC MISSOURI  shall continue to i) provide access to CLEC’s embedded base of Mass Market ULS Element or Mass Market UNE-P (i.e. only Mass Market ULS Elements or Mass Market UNE-P ordered by CLEC before March 11, 2005 iii) provision AT&T requests to  add, change or delete features, record orders, and disconnect orders on UNE-P/ULS, as well as orders to reconfigure existing AT&T UNE-Ps to a UNE line-splitting arrangement to serve the same end-user or reconfigure to eliminate an existing  line-splitting arrangement in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX], for a transitional period of time, ending upon the earlier of:  

(a)  CLEC’s disconnection or other discontinuance [except Suspend/Restore] of use of one or more of the Mass Market ULS Element(s) or Mass Market UNE-P;

(b)CLEC’s transition of a Mass Market ULS Element(s) or Mass Market UNE-P to an alternative arrangement; or
(c)March 11, 2006.
SBC MISSOURI's transitional provision of embedded base Mass Market ULS or Mass Market UNE-P under this Section 3.2 shall be on an "as is" basis, except that CLEC may continue to submit orders to add, change or delete features on the embedded base Mass Market ULS or Mass Market UNE-P, or may re-configure to permit or eliminate line splitting.  
3.2.1
Concurrently with its provision of embedded base Mass Market ULS or Mass Market UNE-P pursuant to this Rider, and subject to this Section 3, and subject to the conditions set forth in Section 3.2.1.1 below, SBC MISSOURI shall also continue to provide access to call-related databases, SS7 call setup, ULS shared transport and other switch-based features in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX], and only to the extent such items were already being provided before March 11, 2005, in conjunction with the embedded base Mass Market ULS or Mass Market UNE-P. 


	SBC Missouri  is agreeable to discussing language that recognizes the effect of the recent MPSC order interpret ting the TRRO’s UNE-P embedded base transition, subject to any rights of review.     
  SBC Missouri will continue to provide for the Embedded Base ULS to have use of the switch features that are loaded and activated within the switch, just as prior to March 11, 2005.  SBC Missouri is not required to upgrade its network with any new switching features/functions but will make available in accordance with the provisions within the Rider the features that are currently loaded and activated within that particular switch.  In short, during the one-year transition period SBC Missouri will accept orders for the same ULS features that AT&T was able to submit orders for prior to March 11, 2005, and nothing in the Rider is intended to change that.  

Silver Direct 34-47
Silver Rebuttal 34-47
	Silver Direct 34-47

	A.  Is it appropriate for AT&T to alter the FCC’s “Transitional Pricing” for Loops and Transport ordered by the TRRO?

B.  Should AT&T be required to pay the 

Transitional Pricing for Mass Market ULS Element(s) and Mass Market UNE-P, beginning March 11, 2005?

C To the extent a Commission raises some rates and lowers others for switching/UNE-P should SBC adopt either all or none of those rates in accordance with the TRRO?
D. To the extent a Commission raises some rates and lowers others for transport should SBC adopt either all or none of those rates in accordance with the TRRO?
e..  Should AT&T be required to provide an orderly transition of  its declassified elements to other service arrangements in order to avoid customer disruption or is AT&T entitled to   transition all its declassified elements on the last day of the applicable transition periods? 

f.  Must all conversion from declassified elements to other service arrangements be handled in a seamless manner when there is not such requirement under federal law?

g.  May SBC MISSOURI physically disconnect, separate or alter or change the facilities being replaced when necessary for technical or operational reasons?

h. Should SBC Missouri permitted to impose tariff termination charges?

AT&T’s Issue Statement:

a).Should SBC be allowed to pick and choose among prices established by a state commission  between June 16, 2004 and March 11, 2005?

b).  Should the Rider contain language regarding the manner in which SBC converts delisted elements?


	4
	2.3, 2.3.1, 3.3, 3.3.1,2.3.3, 2.3.4, 2.3.4.1, 2.3.4.2, 2.3.4.3, 2.3.4.4, 2.3.5
	2.3 Transitional Pricing for Embedded Base.  Notwithstanding anything in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX], during the applicable transitional period of time, the price for the embedded base Affected Loop-Transport Element(s) shall be the higher of (A) the rate CLEC paid for the Affected Loop-Transport Element(s) as of June 15, 2004 plus 15% or (B) the rate the state commission has established or establishes, if any, between June 16, 2004 and March 11, 2005 for the Affected Loop-Transport Element(s), plus 15% (“Transitional Pricing”). If the state PUC established a rate for Unbundled Loops between June 16, 2004 and March 11, 2005, that increases some rate elements and decreases other rate elements,  SBC MISSOURI must either accept or reject all of the more recently established rates for purposes of establishing the transitional rate for Unbundled Loops and transport.

2.3.1 Regardless of the execution or effective date of this Rider or the underlying Agreement, CLEC agrees that the Transitional Pricing for all Affected Loop-Transport Element(s), shall apply beginning March 11, 2005. SBC MISSOURI  will not bill AT&T for such rates, nor shall the difference in the Transitional Prices be due,  prior to the execution of this rider.
3.3


Transitional Pricing for Embedded Base.  Notwithstanding anything in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX], during the applicable transitional period of time, the price for the embedded base  Mass Market ULS or Mass Market UNE-P shall be the higher of (A) the rate at which CLEC obtained such Mass Market ULS/UNE-P on June 15, 2004 plus one dollar, or (B) the rate the applicable state commission established(s), if any, between June 16, 2004, and March 11, 2005, for such Mass Market ULS/UNE-P, plus one dollar.    If the state PUC established a rate for unbundled switching and related Network Elements between June 16, 2004 and March 11, 2005, that increases some rate elements and decreases other rate elements, SBC MISSOURI must either accept or reject all of the more recently established rates when establishing the transitional rate for mass market local switching.

3.3.1  Regardless of the execution or effective date of this Rider or the underlying Agreement, CLEC agrees to pay the Transitional Pricing for Mass Market ULS Element(s) and Mass Market UNE-P, beginning March 11, 2005. SBC MISSOURI  will not bill AT&T for such rates, nor shall the difference in the Transitional Prices be due, prior to the execution of this rider.
2.3.3 Transitional Rate Billing - Any bills issued by  SBC MISSOURI that include either a transitional rate charge or a true up amount for Transitional Declassified Network Elements, shall specifically identify the time period for which such transitional rate or true up applies; the applicable transitional rate or true up, and details that enable AT&T to identify the specific facilities to which the transitional rate or true up amounts apply.

2.3.4
The Conversion Process - For any Transitional Declassified Network Elements , AT&T shall request either disconnection, an analogous access service (including converting Transitional Declassified Network Elements to any special access volume discount offerings), or an alternative service arrangement (such as TSR) at any time after the effective date of this Agreement, and prior to the last day a Transition Rate applies to a Transitional Declassified Network Element.  Unless AT&T specifically requests otherwise, the effective date of any such requested conversions shall not be any sooner than the day after the last day that the Transition Rate applies to a particular Transitional Declassified Network Element, and any recurring charges applicable to the requested alternative service arrangement shall apply as of that date and be reflected in the next billing cycle.  

2.3.4.1
All conversions from Transitional Declassified Network Elements shall take place in a seamless manner without any customer disruption or adverse effects to service quality and notwithstanding other provisions herein, shall be done in accordance with a mutually agreed upon process.  The Parties agree to work together to develop a mutually agreeable, conversion process that includes agreement on the conversion request formats and associated systems; as well as an agreement on what additional information is needed from SBC MISSOURI to enable AT&T to identify the loop and transport Network Elements that need to be converted.   Notwithstanding any other provisions herein, if the Parties fail to arrive at a mutually agreeable conversion process by the deadline for submissions of conversion requests set forth in Section 2.3.4 above, the deadline for such conversions shall be extended until mutual agreement is reached on the conversions process and a new time frame within which AT&T shall submit its conversion requests shall be agreed upon between the Parties.  During this time period, SBC MISSOURI shall continue to apply the transitional rates.

2.3.4.2  After the Parties agree to a conversion process, SBC MISSOURI may assess a true up charge to collect the difference between the recurring charges for the selected alternative arrangements and the transitional charges for the time period between the end of the initially established transition period for the particular Transitional Declassified Network Element and the date the conversion requests are completed.

2.3.4.3
 SBC MISSOURI will not require physical rearrangements and will not physically disconnect, separate or alter or change the facilities being replaced, except at the request of AT&T.  The effective date of conversion requests shall be as set forth in Section 2.3.4.  If a physical rearrangement is requested by AT&T, the conversion request shall be deemed to be completed the day after the last day that the transition rate applies to a particular Transitional Declassified Network Element, unless AT&T requests an earlier date; and the recurring charges for the new arrangement shall apply as of that date and shall appear on the bill in the next billing cycle.

2.3.4.4  To avoid customer impact during the transition of UNE-P to alternative arrangements, SBC MISSOURI commits to suppress line loss and related CARE notifications when the conversion requests are processed.

2.3.5   Conversion Charges SBC MISSOURI shall not impose any termination, re-connect or other non-recurring charges, except for a record change charge,  associated with any conversion or any discontinuance of any Transitional Declassified Network Elements.

	a) No.  Nothiing in the TRRO supports allowing SBC to cherry pick among rates established by a state commission between June 16, 2004 and March 11, 2005.  If SBC chooses to use rates established by a commission during this interim period for some elements, it should be required to use them as the basis for pricing during the transitional period for all elements.

b) Yes.  AT&T’s proposed language spells out SBC’s obligations regarding the conversion of delisted elements, and is consistent with the TRRO.  AT&T and SBC have a dispute in sections 2.3.1 and 3.3.1 of the Rider.   It is AT&T’s position that SBC is permitted to obtain revenues for transitional elements back to the effective date of the FCC’s permanent rules, but that SBC should not be permitted to bill (or back bill) those rates until the parties have a lawfully executed contract.  AT&T’s proposed Section 2.3.3 is a companion to the disputed language in section 2.3.1.  Finally, AT&T’s proposed language in section 2.3.4 ensures that AT&T receives the transitional UNE rates through the entire transition period.  Unless AT&T purposely elects an earlier conversion date, it should be permitted to obtain the full benefit of the Transitional UNE rates as long as they are lawfully available.

With regard to the conversions themselves, AT&T proposes language in section 2.3.4.1 that would ensure that such conversions are seamless, in section 2.3.4.3 to prevent SBC from physically rearranging or disconnecting the physical facilities unless requested by AT&T, and in section 2.3.4.4 that would require SBC to suppress line loss data on conversions.  These provisions are necessary to ensure that AT&T’s customers are not negatively impacted by the conversion process.  

AT&T also proposes language in section 2.3.5 that would prevent SBC from imposing any termination, reconnection or other nonrecurring charges, except for record change charges, on AT&T in association with the conversion or discontinuance of transitional declassified network elements.  This language is reasonable and consistent with the basic principles of the federal Act that the cost-causer should pay.  In this instance, with regard to the conversion of customers to alternate arrangements at the end of the transitional period, AT&T is not the cost-causer, SBC is.  Nothing in the federal rules or TRRO precludes SBC from continuing to offer delisted UNEs after the end of the transitional period, and AT&T certainly has no interest in converting its customers from the UNE Platform, high capacity loops or high capacity transport, but is only doing so because of SBC’s insistence. Because SBC is the entity causing the conversion of AT&T’s customers, SBC should absorb any costs associated with the conversions.

Rhinehart Direct at 69-71.

Rhinehart Rebuttal at pp.  29-31.
	2.3 Transitional Pricing for Embedded Base.  Notwithstanding anything in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX], during the applicable transitional period of time, the price for the embedded base Affected Loop-Transport Element(s) shall be the higher of (A) the rate CLEC paid for the Affected Loop-Transport Element(s) as of June 15, 2004 plus 15% or (B) the rate the state commission has established or establishes, if any, between June 16, 2004 and March 11, 2005 for the Affected Loop-Transport Element(s), plus 15% (“Transitional Pricing”).  

2.3.1 Regardless of the execution or effective date of this Rider or the underlying Agreement, CLEC will be liable to pay the Transitional Pricing for all Affected Loop-Transport Element(s),   beginning March 11, 2005. SBC MISSOURI   ,  
3.3


Transitional Pricing for Embedded Base.  Notwithstanding anything in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX], during the applicable transitional period of time, the price for the embedded base  Mass Market ULS or Mass Market UNE-P shall be the higher of (A) the rate at which CLEC obtained such Mass Market ULS/UNE-P on June 15, 2004 plus one dollar, or (B) the rate the applicable state commission established(s), if any, between June 16, 2004, and March 11, 2005, for such Mass Market ULS/UNE-P, plus one dollar.  CLEC shall be fully liable to SBC MISSOURI  to pay such pricing under the Agreement, including applicable terms and conditions setting forth interest and/or late payment charges for failure to comply with payment terms,  notwithstanding anything to the contrary in the Agreement.  

3.3.1  Regardless of the execution or effective date of this Rider or the underlying Agreement, CLEC will be liable   to pay the Transitional Pricing for Mass Market ULS Element(s) and Mass Market UNE-P, beginning March 11, 2005. 

3.3.2 CLEC shall be fully liable to SBC MISSOURI to pay such Transitional Pricing under the Agreement, effective as of March 11, 2005, including applicable terms and conditions setting forth interest and/or late payment charges for failure to comply with payment terms.


	A.  AT&T’s language at 2.3 is an attempt by AT&T to add requirements to the FCC’s Triennial Review Remand Order not placed on SBC Missouri by the FCC in the TRRO and therefore, AT&T’s language should be rejected by this Commission.  The FCC was very clear in its ruling and AT&T’s language does not agree with the FCC’s rules at 51.319(a)(4)(iii), (5)(iii), (6)(ii) and at 51.319(e)(2)(ii)(c), (iii)(c), (iv)(b).
B. AT&T should be required as of the effective date allowed in the FCC’s order in TRRO Remand to pay the  Transitional Pricing under the Rider, effective as of March 11, 2005, SBC Missouri should be permitted to bill AT&T the transitional pricing beginning March 11, 2005 to ensure proper billing.  

If AT&T does not indicate within the 30 day transitional period how AT&T wishes to convert a declassified item, SBC Missouri will convert the service and bill accordingly. 

C/D.SBC Missouri proposes to track the  language from the TRRO relating to the appropriate rates for UNE-P, switching and transport. As follows: 

 To the extent that the State Commission order raises some rates and lowers others for the aggregate combination of loops, shared transport, and switching (i.e. UNE-P), [SBC ILEC] may adopt either all or none of these UNE platform rate changes. 

To the extent that State Commission raises some rates and lowers others for high capacity loops, [SBC ILEC] may adopt either all or none of these high capacity loop rate changes.    To the extent the State Commission raises some rates and lowers others for dedicated transport, [SBC ILEC] may adopt either all or none of these dedicated transport rate changes.

E. AT&T should be required to provide an orderly transition of its declassified elements to other service arrangements to avoid customer disruption.  AT&T’s position that it has the right to take a full 12 month period to transition is inconsistent with its obligations to “negotiate in good faith” and without “unreasonable delay” implement the conclusion of the TRRO.  Paragraph 223 of the TRRO.  In addition, by refusing to transition any of its facilities before the end of th 12-month period, At&T is engaging in unreasonable dealy and creating an unnecessary crisis, including precisely the kind of threat to consumer’s service that the FCC should to avoid by providing for transition periods.  Paragraph 227 of the TRRO.  In particular, the FCC noted that it believes “ the twelve-month period provides adequate time for both competitive LECs and incumbent LECs to perform the task necessary to an orderly transition.”  Paragraph 227 of the TRRO.  AT&t assertion that it can wait until the last day of the transition period to transition its declassified elements is the anithesis of an orderly transition contemplated by the FCC and should be rejected by this Commission. 

F. AT&T’s language regarding “seamless” conversions is unreasonable, and beyond what is required or, as the FCC has acknowledged, even possible.  The FCC has said conversions “should” be seamless, but clearly understands that such a seamless conversion is not possible if the conversion involves network reconfigurations to comply with the FCC Rule 51.318(b).  See TRO, para. 586.  AT&T’s issue statement (”i.e., special access”) guarantees that such reconfigurations will indeed take place.

G. When converting a service, SBC Missouri will make every effort to and does not expect to disrupt service.  However, there are a number of steps and variables involved in “converting” an existing service, and SBC Missouri cannot guarantee that service will never be disconnected and facilities will never be slightly rearranged, and cannot reasonably be required to provide such a guarantee.  In addition, certain non-recurring charges are necessary to recover the costs of activities SBC Missouri must perform in making the conversion.

H. Tariff termination charges. In an attempt to resolve this language:, SBC Missouri proposes the following:

SBC Texas shall not impose any untariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time, in connection with any conversion between a wholesale service or group of wholesale services and an unbundled network element or combination of unbundled network elements. SBC Texas may charge applicable service order charges and record change charges
Silver Direct 39-42
Silver Rebuttal 22-24
	

	 Should non-transitioned Embedded Base UNE-P automatically be rate changed to resale pricing at the end of the transition period?

SBC Issue:

If AT&T fails to take action to transition its Mass Market ULS or UNE-P, should SBC be permitted to reprice such arrangements to market-based rates?
	5
	3.4.1
	3.4.1
To the extent that there are CLEC embedded base Mass Market ULS or UNE-P [and related items, such as those referenced in Section 3.2.1, above] in place on March 11, 2006, SBC MISSOURI, without further notice or liability, will re-price such arrangements to resale.  


	Yes.    There is no market for UNE-P or Mass Market ULS, and the concept of a market-based rate is a fiction.  Instead of allowing SBC complete latitude to set whatever rate it wishes, under the guise of a market-based rate, SBC should reprice such arrangements at the analogous resale price.

Rhinehart Direct at p. 71.

Rhinehart Rebuttal at p. 31.

	3.4.1
To the extent that there are CLEC embedded base Mass Market ULS or UNE-P [and related items, such as those referenced in Section 3.2.1, above] in place on March 11, 2006, SBC MISSOURI, without further notice or liability, will re-price such arrangements to a market-based rate.  

	No. SBC Missouri believes that Resale rate  is not the appropriate since this is not a resold service.  If AT&T wants a resale rate then they should convert to resale by the end of the transition period.  AT&Tis incorrect when it claims that there is or will be no “market-based” rate.  For example, SBC Missouri’s agreement with Sage provides a market-based priced replacement for basic analog UNE-P.

Silver Direct 42-44  
Silver rebuttal 24-25
	

	Should the rider contain appropriate reservation of rights language?


	6
	5
	None.
	Yes.   The parties have already agreed to general reservation of rights and change of law provisions in the General Terms & Conditions.  Including additional, potentially contradictory language in the UNE attachment only serves as a source of confusion.  SBC’s proposed language should be rejected.

Rhinehart Direct at p. 71.

Rhinehart Rebuttal at pp. 31-32
	5.
In entering into this Rider, neither Party is waiving, and each Party hereby expressly reserves, any of the rights, remedies or arguments it may have at law or under the intervening law or regulatory change provisions in the underlying Agreement (including intervening law rights asserted by either Party via written notice predating this Rider) with respect to any orders, decisions, legislation or proceedings and any remands thereof, including, without limitation, the following actions, which the Parties have not yet fully incorporated into this Agreement or which may be the subject of further review: Verizon v. FCC, et. al, 535 U.S. 467 (2002); USTA, et. al v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA I”) and following remand and appeal, USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (“USTA II”); the FCC’s 2003 Triennial Review Order and 2005 Triennial Review Remand Order; and the FCC’s Order on Remand and Report and Order in CC Dockets No. 96-98 and 99-68, 16 FCC Rcd 9151 (2001), (rel. April 27, 2001), which was remanded in WorldCom, Inc. v. FCC, 288 F.3d 429  (D.C. Cir. 2002). 


	The rider is a separate document from the interconnection agreement and it is reasonable to include in the rider a mutual statement that both parties to reserve their rights, remedies or arguments  law or under the intervening law or regulatory change provisions.

Silver Direct 43
	


� SBC has proposed the use of the term "Lawful UNE" in this appendix and in other parts of the agreement. The parties have agreed to raise this issue in the UNE DPL, rather than in every appendix. Accordingly, this issue is set forth in UNE Issue 1. The parties have agreed to conform the entire agreement as appropriate based on the Commission's order relative to UNE Issue 1.








Key:  
Underline language represents language proposed by AT&T and opposed by SBC MISSOURI. 
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Bold represents language proposed by SBC MISSOURI and opposed by AT&T. 
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