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	AT&T’s Issue Statement:

AT&T Issue Statement:

Is it appropriate for the ICA to include the term “lawful” UNE?

SBC MISSOURI’s Issue Statement:

(a) Should the ICA obligate SBC MISSOURI to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC MISSOURI is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

(b) Has the federal law on unbundling preempted state law so that the Commission may not order unbundling of network elements beyond those required  by the FCC?

(c) Should the temporary rider be referenced in Attachment 6 when it will ultimately expire in less than 18 months?


	1
	SBC 1.7; 1.7.1

AT&T 1.1, 1.6


	1.1 This Attachment 6 sets forth the minimum set of Unbundled Network Elements and Combinations of Unbundled Network Elements (“Combinations”) that SBC MISSOURI agrees to offer to AT&T in accordance with its obligations under Section 251(c)(3) of the Act, the applicable FCC rules, and other applicable laws (“Unbundled Network Elements” or “UNEs”).  The attached Temporary Rider (“Rider”) concerning certain unbundled elements  sets forth transitional provisions for Network Elements that the FCC, in the Triennial Review Order, CC Docket Nos. 01-338, 96-9, 98-147 (August 2003) (the “TRO”), and in the Triennial Review Remand Order, CC Docket 01-338 (February 2005) (the “TRRO”), has determined no longer must be made available pursuant to 251(c)(3) of the Act or applicable FCC rules (“Declassified Network Elements” or “Declassified Transitional Network Elements”).  The specific terms and conditions that apply to the Network Elements and Combinations are described below.  The price for each Unbundled Network Element and each Combination is set forth in Attachment 30, Pricing Schedule, of this Agreement.   The terms, conditions and charges for Declassified Network Elements and Transitional Declassified Network Elements are described in the attached Rider.  For purposes of this Agreement, the term Network Element shall include Unbundled Network Elements, Declassified Network Elements and Declassified Transitional Network Elements, as applicable.

1.6  Subject to Section 1.1 of the General Terms and Conditions of this Agreement, SBC MISSOURI shall provide Unbundled Network Elements under the following terms and conditions in this Attachment UNE.
	SBC’s proposed language references two new concepts and problem-prone concepts –“Lawful UNEs” and “Statutory Conditions.”   These terms have the effect of short-circuiting the change of law provision, and thus permit unilateral interpretation of what constitutes a “lawful” UNE.  Acceptance of such proposed language is unreasonable, and would give SBC unilateral power to determine which UNEs it will provide, based on its unilateral interpretation of what is “lawful.”  It would be equally unreasonable if the term were written such that SBC were compelled to provide at TELRIC rates whatever AT&T considered to be a “lawful UNE.”  Such a term is per se unreasonable in an arbitrated agreement, because if the parties could have reached a negotiated agreement, they would not be in arbitration. It is easy to see the danger in this language.

Rhinehart Direct at 4-8.

Rhinehart Rebuttal at pp. 5-6.


	ATTACHMENT 6: LAWFUL UNBUNDLED NETWORK ELEMENTS

1.7 Lawful UNEs and Declassification.  

1.7.1 This Agreement sets forth the terms and conditions pursuant to which SBC MISSOURI will provide AT&T with access to unbundled network elements under Section 251(c)(3) of the Act in SBC MISSOURI’s incumbent local exchange areas for the provision of Telecommunications Services by AT&T; provided, however, that notwithstanding any other provision of the Agreement, SBC MISSOURI shall be obligated to provide UNEs only to the extent required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, and may decline to provide UNEs to the extent that provision of the UNE(s) is not required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  UNEs that SBC MISSOURI is required to provide pursuant  to Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders shall be referred to in this Agreement as “Lawful UNEs.”

* SBC MISSOURI proposes use of the word “lawful” before Unbundled Network Element throughout the agreement as appropriate. The parties have agreed that, if the Commission rules in SBC MISSOURI’s favor on this issue,  they will conform the agreement to add “lawful” before Unbundled Network Element throughout the agreement. 


	Unbundling under Section 271 and State Law

(a)  AT&T seeks to impermissibly expand SBC Missouri’s unbundling obligations beyond those established by applicable federal law.  AT&T does this by  claiming that Attachment 6 sets forth the only SBC Missouri’s minimum obligations to provide Unbundled Network Elements.  Attachment 6 sets forth all of SBC Missouri’s obligations to provideUNEs and they are limited to providing UNEs only to the extent required under the Act and federal law.    AT&T’s issue statement implies that SBC has obligations toMissouri to unbundle certain elements under Section 271 of the Act (an obligation that SBC Missouri acknowledges, but which is not properly included in a Section 251 interconnection agreement).  Second, AT&T seeks to require SBC Missouri to provide UNEs that might be required under state law.  

Missouri (b)  Federal law on unbundling preempts state law.   Consequently, the states have no authority to order unbundling of network elements beyond that ordered by the FCC.   As the Supreme Court explained in AT&T Corp, Congress “unquestionably” took “regulation of local telecommunications competition away from the States” as to all “matters addressed by the 1996 Act.”  525 U.S. at 379 n.6.    One thing that history makes crystal clear:  Congress, the federal appellate and Supreme Courts, and (with some judicial prodding) the FCC have emphatically repudiated the concept of “blanket access” to incumbents’ networks (AT&T Corp., 525 U.S. at 387-90) and the Carriers’ underlying notion that “more unbundling is better” (USTA I, 290 F.3d at 422).  Instead, federal law mandates a “nuanced” approach to unbundling that “balance[s]” the “competing concerns” of promoting network investment and innovation on the one hand and avoiding wasteful and inefficient duplication of facilities on the other hand.  Id. at 427.  

Under the Supremacy Clause, federal law trumps inconsistent state law, not vice versa.  Thus, the FCC has explained that states may not simply “impose any unbundling framework they deem proper under state law, without regard to the federal regime.”  TRO ¶ 192.  To the contrary, both the Act itself and “long-standing federal preemption principles” place significant restrictions on state authority.  Id.  The FCC admonished that if a state commission were to “require the unbundling of a network element for which the [FCC] has . . . found no impairment,” such a requirement “would conflict with the limits set in section 251(d)(2).”  Id. ¶ 195.  And in briefing before the D.C. Circuit, the FCC pulled no punches.  As the FCC wrote, “[i]n the UNE context . . . a decision by the FCC not to require an ILEC to unbundle a particular element essentially reflects a ‘balance’ struck by the agency between the costs and benefits of unbundling that element,” and “[a]ny state rule that struck a different balance would conflict with federal law, thereby warranting preemption.”  SBC Br. Ex. B at 92-93.  Thus, at least as to unbundling, the FCC’s rules establish a line – i.e., both federal floor and a federal ceiling – from which states may not deviate.  AT&T Corp., 525 U.S. at 379 n.6 (holding that states must “hew” to the lines drawn by Congress and the FCC with respect to the “matters addressed” in the Act).

With regard to AT&T’s proposal to include 271 unbundling provisions in this agreement, SBC Missouri responds as follows.  AT&T’s proposed language improperly attempts to create a contractual obligation, via this Section 251 interconnection agreement, for SBC MISSOURI to provide elements under Section 271 of the Act.  AT&T’s 271 language should be rejected.  Rates, terms, and conditions for network elements under section 271 are governed by the FCC under sections 201 and 202 of the Communications Act. TRO, ¶¶ 656, 662, 664.  Thus, state commissions do not have authority to establish section 271 network element rates, terms, and conditions, which is precisely what AT&T seeks to have the Commission do here (by adopting language that requires section 271 network elements to be provided pursuant to this agreement, at the same rates, terms, and conditions as section 251 UNEs).  

Additionally, as the FCC has ruled, section 251 rates, terms, and conditions do not apply to section 271 network elements.  Id., ¶¶ 655, 656, 659.   In USTA II the D.C. Circuit expressly upheld that FCC determination.  USTA II, 359 F.3d at 589.  Thus, AT&T’s proposed language regarding section 271 is not only beyond the scope of the Commission’s authority in this arbitration, but is substantively unlawful as well.

Silver Direct 8-22
Silver Rebuttal 3-5
	

	Issue Statement:

2(a)  How should the parties reflect the declassification of certain UNEs by the FCC in its TRO, as affirmed by the USTA II decision and TRRO?

2(b)  Should the Agreement require SBC MISSOURI  to provide UNEs when they are not required under Section 251 of the Act (i.e. when they are arguably required under state law or Section 271)?

SBC Issue:

2(c) What is the appropriate transition and notification process for UNEs included in the Agreement, but for which SBC MISSOURI is later found to be no longer obligated to provide?

AT&T Issue:  

2(c)  Should SBC be required to follow the change of law process instead of unilaterally implementing future changes in UNEs that SBC is obligated to provide?  

2(d)  What is the appropriate process for handling Declassification of DS1/DS3/Dark Fiber Loops/Transport in certain wire centers (and associated routes and buildings) that meet the FCC’s TRRO criteria for non-impairment?  (See also Issue 23)

2(e)  How will non-impaired wire centers be determined and what procedures will apply for ordering and disputes?


	2
	SBC 1.7.1.1-1.7.5.4, 4.4 – 4.4.3.1  
AT&T 1.1, 1.2, 1.7.2.7 – 1.7.2.7.4, 8.5.4-8.5.5.  
	1.1
This Attachment 6 sets forth the minimum set of Unbundled Network Elements and Combinations of Unbundled Network Elements (“Combinations”) that SBC MISSOURI agrees to offer to AT&T in accordance with its obligations under Section 251(c)(3) of the Act, the applicable FCC rules, and other applicable laws (“Unbundled Network Elements” or “UNEs”).  The attached Temporary Rider (“Rider”) concerning certain unbundled elements  sets forth transitional provisions for Network Elements that the FCC, in the Triennial Review Order, CC Docket Nos. 01-338, 96-9, 98-147 (August 2003) (the “TRO”), and in the Triennial Review Remand Order, CC Docket 01-338 (February 2005) (the “TRRO”), has determined no longer must be made available pursuant to 251(c)(3) of the Act or applicable FCC rules (“Declassified Network Elements” or “Declassified Transitional Network Elements”).  The specific terms and conditions that apply to the Network Elements and Combinations are described below.  The price for each Unbundled Network Element and each Combination is set forth in Attachment 30, Pricing Schedule, of this Agreement.   The terms, conditions and charges for Declassified Network Elements and Transitional Declassified Network Elements are described in the attached Rider.  For purposes of this Agreement, the term Network Element shall include Unbundled Network Elements, Declassified Network Elements and Declassified Transitional Network Elements, as applicable.

1.2 SBC MISSOURI shall price each Unbundled Network Element separately, and shall offer each Unbundled Network Element individually, and in any technically feasible combination with any other Unbundled Network Element, service or functionality.  In no event shall SBC MISSOURI require AT&T to purchase any Unbundled Network Element in conjunction with any other service or element. SBC MISSOURI shall place no use restrictions or other limiting conditions on Unbundled Network Elements and Combinations purchased by AT&T under the terms of this Agreement beyond those explicitly detailed in 47 CFR 51.309, 51.318, and 51.319 as set forth herein.  Although AT&T may not use Unbundled Network Elements (or combinations thereof) for the exclusive provision of non-telecommunications services (e.g. information services), AT&T may use such UNEs to provide non-telecommunications services, when they are also used to provide telecommunications services.  

1.7  For purposes of this section, the terms “Wire Center”, “Business Lines” and “Fiber Based Collocator” shall have the meanings set forth in 47 CFR Section 51.5.

1.7.2.7  The wire Center List

1.7.2.7.1  SBC MISSOURI Wire Centers that  SBC MISSOURI asserts currently meets the above Wire Center criteria for loops and transport (including Dark Fiber Transport) are attached as Appendix *** (Wire Center List).  If the Wire Center List has not been independently verified by the state commission, the individual Wire Centers/routes listed are subject to challenge by AT&T: (i) when it submits a request for conversions of special access facilities to a UNE or EEL; (ii) when it submits a request for new Transport or Loop UNEs; or (iii) when it receives a bill assessing transitional rates for a particular Loop or Transport UNE if AT&T asserts the charge is based upon an incorrect designation of a Wire Center. 

1.7.2.7.2  If a state verification process finds that the attached Wire Center List is in error, the Wire Center List shall be amended consistent with those findings.  If the Wire Center List has not been independently verified by the state commission and  SBC MISSOURI disagrees with any specific AT&T challenges to the Wire Center List, such disputes shall be resolved by the Commission. If the attached Wire Center List is determined to be in error by the Commission, the Wire Center List shall be amended consistent with that resolution. 

1.7.2.7.3  Except for any corrections to the Wire Center List as a result of either state verification or AT&T challenges,  SBC MISSOURI Wire Center List may not be changed from the attached list for the term of this Agreement. 

1.7.2.7.4  After March 11, 2005, for requests for new Unbundled Loops or Unbundled Dedicated Interoffice Transport, ordered either individually or as part of a combination or conversion request, AT&T shall engage in a reasonably diligent inquiry as to the status of the requested Unbundled Network Element and based on that inquiry, self certify (by letter) that to the best of AT&T’s knowledge, the request is consistent with the requirements set forth in the TRRO.  Upon receipt of such a request, SBC MISSOURI must, even if it challenges the request, immediately process AT&T’s request.  Any SBC MISSOURI challenges to AT&T’s requests must be resolved via the dispute resolution procedures set forth in the General Terms and Conditions of this Agreement.  Any submission that is consistent with  SBC MISSOURI’s list attached as Appendix *** need only reference that fact to be accepted as a reasonably diligent inquiry pursuant to this section.  If the Wire Center List has been independently verified by the state commission, all AT&T requests for unbundled access associated with Unbundled Loops and Unbundled Transport shall be consistent with that list.

8.5.4
Effect on Embedded Base.  Upon Declassification of DS1 Dedicated Transport  or DS3 Dedicated Transport already purchased by AT&T as UNEs under MISSOURI will provide written notice to AT&T of such Declassification, and proceed in accordance with Section 1.7.

8.5.5 Products provided by SBC MISSOURI in conjunction with UNE DS1 or DS3 Dedicated Transport (e.g. Cross-Connects) shall also be subject to re-pricing under this Section and Section 1.7 where such Transport is Declassified. 


	AT&T’s language reflects the appropriate notification requirements for UNEs  declassified as a result of the TRO and should be adopted. Specifically, AT&T’s proposed language contains just and reasonable notification requirements that require SBC MISSOURI to adequately notify AT&T when SBC believes that it no longer has any obligation to provide certain  facilities.  Such notice would ensure that the facilities are appropriately identified elements, to avoid subsequent billing errors relating to these facilities and to enable AT&T to make informed business decisions regarding the particular element.  All of these notification requirements are necessary to ensure a smooth and fair transition process.  

SBC’s notice language is unjust, unreasonable and contrary to the public interest.  SBC’s notice language does not ensure that the notification enables AT&T to specifically identify the particular facility – thus promoting uncertainty regarding the classification of particular elements.

 AT&T’s proposed transition language should be adopted because it contains just and reasonable terms and conditions that provide for a reasonable transition period during which AT&T can evaluate its choices for the Identified Facilities,  can determine whether it should object to the proposed “declassification” of the particular Identified Facility, and can request dispute resolution should the Parties be unable to agree on how the Identified Facility should be treated in the future.

SBC’s language is unjust, unreasonable and provides the opportunity for anticompetitive practices and should be rejected.  SBC’s language does not provide AT&T adequate time to evaluate its choices for the facility, and does not provide AT&T with the opportunity to resolve disputes via the dispute process provided for in the ICA, but rather grants SBC MISSOURI with the unfettered right to disconnect service to AT&T should AT&T not agree with SBC’s position re the identified element.

Rhinehart Direct at 8-13. 

Rhinehart Rebuttal at pp. 6-9.

 
	1.7.1.1 A network element, including a network element referred to as a Lawful UNE under this Agreement, will cease to be a Lawful UNE under this Agreement if it is no longer required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  Without limitation, a Lawful UNE that has ceased to be a Lawful UNE may also be referred to as “Declassified.”

1.7.1.2 Without limitation, a network element, including a network element referred to as a Lawful UNE under this Agreement is Declassified upon or by (a) the issuance of a legally effective finding by a court or regulatory agency acting within its lawful authority that requesting Telecommunications Carriers are not impaired without access to a particular network element on an unbundled basis; or (b) the issuance of any valid law, order or rule by the Congress, FCC or a judicial body stating that an incumbent LEC  is not required, or is no longer required, to provide a network element on an unbundled basis pursuant to Section 251(c)(3) of the Act; or (c) the absence, by vacatur or otherwise, of a legally effective FCC rule requiring the provision of the network element on an unbundled basis under Section 251(c)(3).  By way of example only, a network element can cease to be a Lawful UNE or be Declassified generally, or on an element-specific, route-specific or geographically-specific basis or on a class of elements basis. Under any scenario, Section 2.5 “Transition Procedure” shall apply.  

1.7.1.3  It is the Parties’ intent that only Lawful UNEs shall be available under this Agreement; accordingly, if this Agreement requires or appears to require Lawful UNE(s) or unbundling without specifically noting that the UNE(s) or unbundling must be “Lawful,” the reference shall be deemed to be a reference to Lawful UNE(s) or Lawful unbundling, as defined in this Section 1.7.1.2.  If an element is not required to be provided under this Appendix Lawful UNE and/or not described in this Attachment Lawful UNE, it is the Parties’ intent that the element is not available under this Agreement, notwithstanding any reference to the element elsewhere in the Agreement, including in any other Attachment, Schedule or in the Pricing Appendix.
   

1.7.1.4 By way of example only, if terms and conditions of this Agreement state that SBC MISSOURI is required to provide a Lawful UNE or Lawful UNE combination and that Lawful UNE or the involved Lawful UNE (if a combination) is Declassified or otherwise no longer constitutes a Lawful UNE, then SBC MISSOURI shall not be obligated to provide the item under this Agreement as an unbundled network element, whether alone or in combination with or as part of any other arrangement under the Agreement. 

1.7.2 Nothing contained in the Agreement shall be deemed to constitute consent by SBC MISSOURI that any item identified in this Agreement as a UNE, network element or Lawful UNE is a network element or UNE under Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, that SBC MISSOURI is required to provide to AT&T alone, or in combination with other network elements or UNEs (Lawful or otherwise), or commingled with other network elements, UNEs (Lawful or otherwise) or other services or facilities.

1.7.3 The preceding includes without limitation that SBC MISSOURI shall not be obligated to provide combinations (whether considered new, pre-existing or existing) or other arrangements (including, where applicable, Commingled Arrangements) involving SBC MISSOURI network elements that do not constitute Lawful UNEs, or where Lawful UNEs are not requested for permissible purposes.

1.7.4 Notwithstanding any other provision of this Agreement or any Amendment to this Agreement, including but not limited to intervening law, change in law or other substantively similar provision in the Agreement or any Amendment, if an element described as an unbundled network element or Lawful UNE in this Agreement is Declassified or is otherwise no longer a Lawful UNE, then the Transition Procedure defined in Section 1.7.5, below, shall govern.  

1.7.5 Transition Procedure for Elements that are Declassified during the Term of the Agreement.  

1.7.5.1  The procedure set forth in Section 1.7.5.1 does not apply to the Declassification events described in Sections XXXX and XXX, which set forth the consequences for Declassification of DS1 and DS3 Loops, DS1 and DS3 Transport and Dark Fiber Transport, where applicable “caps” are met, or where Declassification occurs because wire centers/routes meet the criteria set forth in the FCC’s TRO Remand Order.

1.7.5.2 SBC MISSOURI shall only be obligated to provide Lawful UNEs under this Agreement.  To the extent an element described as a Lawful UNE or an unbundled network element in this Agreement is Declassified or is otherwise no longer a Lawful UNE, such element is no longer required to be provided under this Agreement and AT&T shall cease ordering such element(s) under this Agreement, whether previously provided alone or in combination with or as part of any other arrangement with other Lawful UNEs or other elements or services.  Accordingly, in the event one or more elements described as Lawful UNEs or as unbundled network elements in this Agreement is Declassified or is otherwise no longer a Lawful UNE, SBC MISSOURI  will provide written notice to AT&T the Declassification of the element(s) and/or the combination or other arrangement in which the element(s) has been previously provided.  During a transitional period of thirty (30) days from the date of such notice, SBC MISSOURI agrees to continue providing such element(s) under the terms of this Agreement.  Upon receipt of such written notice, AT&T will cease ordering new elements that are identified as Declassified or as otherwise no longer being a Lawful UNE in the SBC MISSOURI notice letter referenced in this Section 1.7.5.  SBC MISSOURI reserves the right to audit AT&T’s orders transmitted to SBC MISSOURI and to the extent that AT&T has processed orders and such orders are provisioned after this 30-day transitional period, such elements are still subject to this Section 1.7.5, including the options set forth in (a) and (b) below, and SBC MISSOURI’s rights of discontinuance or conversion in the event the options are not accomplished.  During such 30-day transitional period, the following options are available to AT&T with regard to the element(s) identified in the SBC MISSOURI notice, including the combination or other arrangement in which the element(s) were previously provided:

(a) AT&T may issue an LSR or ASR, as applicable, to seek disconnection or other discontinuance of the element(s) and/or the combination or other arrangement in which the element(s) were previously provided; or

(b) SBC MISSOURI and AT&T may agree upon another service arrangement or element (e.g. via a separate agreement at market-based rates or resale), or may agree that an analogous access product or service may be substituted, if available.

Notwithstanding anything to the contrary in this Agreement, including any amendments to this Agreement, at the end of that thirty (30) day transitional period, unless AT&T has submitted a disconnect/discontinuance LSR or ASR, as applicable, under (a), above, and if AT&T and SBC MISSOURI  have failed to reach agreement, under (b), above, as to a substitute service arrangement or element, then SBC MISSOURI may, at its sole option, disconnect the element(s), whether previously provided alone or in combination with or as part of any other arrangement, or convert the subject element(s), whether alone or in combination with or as part of any other arrangement to an analogous resale or access service, if available.

1.7.5.3 The provisions set forth in this Section 1.7.5 “Transition Period” are self-effectuating, and the Parties understand and agree that no amendment shall be required to this Agreement in order for the provisions of this Section 1.7.5 “Transition Period” to be implemented or effective as provided above.  Further, Section 1.7.5 “Transition Period” governs the situation where an unbundled network element or Lawful UNE under this Agreement is Declassified or is otherwise no longer a Lawful UNE, even where the Agreement may already include an intervening law, change in law or other substantively similar provision.  The rights and obligations set forth in Section 1.7.5, above, apply in addition to any other rights and obligations that may be created by such intervening law, change in law or other substantively similar provision.

1.7.5.4
Notwithstanding anything in this Agreement or in any Amendment, SBC MISSOURI shall have no obligation to provide, and AT&T is not entitled to obtain (or continue with) access to any network element on an unbundled basis at rates set under Section 252(d)(1), whether provided alone, or in combination with other UNEs or otherwise, once such network element has been or is Declassified or is otherwise no longer a Lawful UNE.   The preceding includes without limitation that SBC MISSOURI shall not be obligated to provide combinations (whether considered new, pre-existing or existing) involving SBC MISSOURI network elements that do not constitute Lawful UNEs, or where Lawful UNEs are not requested for permissible purposes.

4.4
Declassification Procedure

[RELEVANT TO SPECIFIC ELEMENTS]

4.4.1  DS1.  Subject to the cap described in Section 48.3.74.4.1, SBC MISSOURI shall provide CLEC with nondiscriminatory access to a DS1 Lawful UNE Digital Loop, where available,  to any building not served by a wire center with 60,000 or more business lines and four or more (4) fiber-based collocators. Once a wire center exceeds these thresholds, no future DS1 Digital  Loop unbundling will be required in that wire center, or any buildings served by that wire center, and DS1 Digital Loops in that wire center, or any buildings served by that wire center, shall be Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS1 Lawful UNE Digital Loops in such wire center(s), or any buildings served by such wire center(s).

4.4.2  DS3.  Subject to the cap described in MISSOURI shall provide CLEC with nondiscriminatory access to a DS3 Lawful UNE Digital Loop, where available,  to any building not served by a wire center with at least 38,000 business lines and at least four (4) fiber-based collocators. Once a wire center exceeds these thresholds, no future DS3 Digital Loop unbundling will be required in that wire center, or any buildings served by that wire center, and DS3 Digital Loops in that wire center, or any buildings served by that wire center, shall be Declassified, and no longer available as Lawful UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS3 Lawful UNE Digital Loops in such wire center(s), or any buildings served by such wire center(s).  

4.4.3
Effect on Embedded Base.  Upon Declassification of DS1 Digital Loops  or DS3 Digital Loops already purchased by CLEC as Lawful UNEs under this Agreement, SBC MISSOURI will provide written notice to CLEC of such Declassification, and proceed in accordance with Section 1.7.2.5 “Notice and Transition Procedure.” 

4.4.3.1
Products provided by SBC MISSOURI in conjunction with such Loops (e.g. Cross-Connects) shall also be subject to re-pricing under this Section and Section 1.7.2.5 “Notice and Transition Procedure” where such Loops are Declassified. 

4.4.4 The Parties agree that activity by SBC MISSOURI under this Section 8.4 shall not be subject to the Network Disclosure Rules. 


	2(a)  --  The Parties have agreed to reflect a list of elements that were Declassified by the FCC in its TRO in a “Temporary Rider,” attached to this DPL as an exhibit and incorporated herein by reference.  It is important to note that AT&T agrees that certain network elements have been declassified by the TRO and are no longer required to be unbundled under Section 251(c)(3).  AT&T has agreed to list several of those elements.  But the Parties still dispute two items on that list:  entrance facilities and dedicated transport at the DSO level. 

First, AT&T appears to claim that entrance facilities should still be made available to CLECs at UNE rates even though they have clearly been declassified by the FCC in both the TRO and, under a slightly different analysis, the TRRO.  AT&T’s position makes no sense.  If the FCC intended to remove entrance facilities from the UNE list, it would not effectively leave UNE entrance facilities still available for another purpose (i.e. interconnection).  SBC MISSOURI’s interconnection obligation, set forth in Section 251(c)(2) of the Act, is “to provide for the facilities and equipment of any requesting telecommunications carrier, interconnection with [SBC MISSOURI]’s network . . .” (emphasis added).  There is no obligation to provide the actual facilities for interconnection, particular at UNE rates.  Accordingly, entrance facilities should be declassified and properly reflected in the Rider as being declassified for all purposes, not simply for “251(c)(3)” purposes, as AT&T’s language provides.

Second, AT&T objects to listing DSO-level dedicated transport as no longer required as a UNE.  There is no basis for AT&T’s position.  The Act designates the FCC as the authority to determine what network elements must be unbundled.  Since October of 2003, when the TRO became effective, there has been no unbundling rule requiring the provision of transport at a DSO level.  The only UNE transport in the FCC’s TRO (and later the TRRO) rules has been DS1 and DS3.  Where the element is not required by the FCC to be unbundled, it is declassified, and the Rider should reflect that fact.

If AT&T’s version of the TRO-declassified element list is adopted then SBC MISSOURI’s obligations under Sections 251 and 252 of the Act will be impermissibly expanded.  

2(b) AT&T’s language in Section 1.1 states:

“This Attachment 6 sets forth the minimum set of Unbundled Network Elements and Combinations of Unbundled Network Elements (“Combinations”) that SBC Missouri  agrees to offer to AT&T in accordance with its obligations under Section 251(c)(3) of the Act, the applicable FCC rules, and other applicable laws (“Unbundled Network Elements” or “UNEs”).”  
AT&T’s position, as described in Issue 1, is that UNEs may be required by state law, even where it is inconsistent with the federal Act.    Accordingly, when AT&T uses “and other applicable laws” in its Section 1.1, it presumably includes state law.  This position should be rejected  as SBC MISSOURI has already explained in its position statement for Issue 1, above.
AT&T also contends, in Issue 1, that SBC should provide elements pursuant to Section 271 of the Act under this Agreement. As SBC MISSOURI has already pointed out in Issue 1, above, SBC MISSOURI fully intends to meet its non-UNE “checklist” obligations under 47 U.S.C. § 271.  But as the FCC has clearly ruled in its TRO, and the USTA II decision has confirmed, Sections 251/252 do not apply to any such checklist offerings and thus their inclusion in a Section 251/252 interconnection agreement is inappropriate. AT&T’s proposed language is intended to delay implementation of findings of declassification almost indefinitely – even those that have been recently confirmed or ordered by the FCC’s TRO and TRRO. AT&T is arguing for  the continued provisioning of declassified UNEs at TELRIC rates under “other applicable law” than federal governing law, in direct contravention of the FCC’s TRO and TRRO, and the requirements of the Act. 

2(c)  AT&T has wholly rejected SBC MISSOURI’s language proposal for implementing future declassification events related to UNEs that will be included in this Agreement under current unbundling rules.  Based upon the extraordinary effort that has been required, both at the parties’ level and at state commission level, to conform interconnection agreements to governing law, SBC MISSOURI believes that it would be beneficial for all concerned to include language in the Agreement that is forward-looking, and provides for future declassification events.

SBC MISSOURI’s proposed language provides clarity  and fairness around the following important implementation issues:

1)  What does “declassification” mean?  (Sec. 1.7.1)

SBC’s language sets forth a definition of declassification that depends upon judicial and regulatory action for the declassification of items that have previously been required to be unbundled under Section 251.  The decision of whether something has been declassified rests with those bodies, not with SBC or AT&T, but once the declassification event has occurred, the parties can conform their agreement and business relationship using the Lawful UNE transition process.  

What will happen if an item provided for in the interconnection agreement is declassified? (Section 1.7.5)

For elements that are properly included in the parties’ interconnection agreement, but which are later declassified, SBC MISSOURI’s Lawful UNE declassification transition language states that SBC will provide reasonable notice (in this case, 30 days) that an item or category of items otherwise included in the UNE Attachment as a Lawful UNE has been declassified subsequent to the effective date of this ICA.  Upon that notice, AT&T has a choice – it can request that it discontinue the item, in which case SBC MISSOURI will do so.  Or, if it doesn’t request discontinuance, SBC MISSOURI will simply replace and/or reprice the item accordingly.  This process will minimize disruption and disputes.  SBC MISSOURI will continue to provide the item as a “UNE” during the 30-day transitional period between the notice and the discontinuance or re-pricing and/or replacement of the product.  If for some reason, there is no analogous product available, SBC MISSOURI’s language provides for the parties to negotiate and incorporate terms and conditions for a replacement product.  SBC MISSOURI’s approach is reasonable and orderly, and should help avoid disputes at the Commission.

As SBC MISSOURI’s detailed language in Section 1.7.5, illustrates, SBC MISSOURI believes that there is no need to wait until the end of a lengthy change in law process (which inevitably requires not only negotiation, but often dispute resolution proceedings) to decide on how to deal with the declassification of certain UNEs by virtue of judicial and regulatory decisions.  By rejecting SBC MISSOURI’s language, AT&T would presumably argue that any future declassification event must be dealt with via change in law processes.  In taking that position, AT&T seeks to shift the burden of implementing declassification rulings to the  Commission because the change in law process typically requires negotiation and, almost inevitably, dispute resolution which often is performed before the state commission.  Anticipating declassification events and incorporating detailed terms and conditions on implementation now, rather than later, will simplify and clarify the parties’ contractual relationship and business behavior in the future.  SBC MISSOURI’s language minimizes disruption by providing for reasonable notice to AT&T of declassification and the effect declassification would have on a particular element. 

2(d)  How about Declassification of certain DS1/DS3/Dark Fiber loop/transport facilities because wire centers meet the FCC’s criteria for non-impairment after they were already ordered under this Agreement before the wire center met the criteria?

SBC MISSOURI has proposed specific declassification notice and transition language for “embedded base” DS1/DS3 Loop and Transport and Dark Fiber Transport because those elements may become declassified very simply by the determination that a wire center meets the FCC’s Tier 1 or Tier 2 criteria down the road.  See, for example, SBC MISSOURI’s proposed Sections 8.5.4 and 15.11.2.  (The issue of Declassification of elements provided within certain non-impaired wire centers in general is presented in Issue 23, below, and SBC MISSOURI’s accompanying position statements and language.)

In each section relevant to a particular product (such as DS1 Unbundled Dedicated Transport), SBC MISSOURI has proposed language to clarify under what circumstances these products are no longer to be provided on a UNE basis, whether they have already been ordered and provisioned.  In other words, if a DS1 UDT facility has been ordered and provisioned in a wire center that did not meet the FCC’s non-impairment criteria, but then later that wire center becomes non-impaired, SBC MISSOURI’s language provides for how that will be handled.  SBC MISSOURI feels that the best way to handle these “after the fact” Declassifications is to handle them the same way other future Declassification events are to be handled (i.e. under Section 1.7.5).  Before-the-fact Declassification (i.e. where a CLEC has not yet ordered a facility and the wire centers become non-impaired) are handled under the Declassification language set forth in the Transport and Dark Fiber sections.)

SBC MISSOURI’s proposed language tracks the FCC’s TRRO closely, and provides clarity around this issue, which could lead to disputes if the Agreement is not clear and concise when it is approved.

2(e)  The Parties disagree over how to designate non-impaired wire centers, and how ordering and disputes for non-impaired wire centers will be handled (i.e. the “self-certification” process.)  SBC MISSOURI has proposed language defining the wire center “Tiers,” and AT&T has accepted much of that language.  But that’s where the Parties’ agreement ends.  Inexplicably, AT&T insists on “state validation” of all of SBC MISSOURI’s designated non-impaired wire centers, notwithstanding that the FCC’s TRRO clearly states that the data used to “certify” wire centers is objective and reliable.  The FCC established a “self-certification” process designed to ensure that CLECs could self-declare that they are qualified to place orders for facilities in particular wire centers, and, so long as those certifications comply with the FCC’s TRRO (specifically,  paragraph 234), SBC MISSOURI must accept them, provision and dispute them on a separate track.

The FCC has not established a prerequisite to wire center determination as “non-impaired,” nor did it see the need to.  AT&T should not be permitted to delay and obstruct the FCC’s clear ruling that DS1/DS3/Dark Fiber facilities in certain areas should no longer be unbundled.

Further, AT&T seeks to bar SBC MISSOURI from unbundling relief on hi-cap loops and transports for the entire term of the Agreement.  AT&T’s language states that no new non-impaired wire centers may be added to the “list” during the term of the Agreement,.  Conveniently, though, AT&T does allow wire centers to be taken OFF the list during the term of the Agreement, if a state commission determines it, or if AT&T wins a dispute.  The Commission should not permit such one-sided implementation of the FCC’s TRRO relief, particularly where the relief is minimal, at best, as admitted by the FCC.

Silver Direct 15-22; 25-26;29-31; 44
Silver Rebuttal 6-8; 12-13

Chapman Rebuttal 23; 33-48
	

	AT&T’s Issue Statement: 

Should SBC MISSOURI provide UNEs to AT&T without use or access restrictions, except for those provided in 47 CFR 51:318, and as otherwise provided in the ICA?

SBC MISSOURI’s Issue Statement:  (a)  Should SBC MISSOURI be obligated to provide combinations or commingled elements involving Declassified Elements?


	3
	SBC 1.7.5.4

AT&T 1.2


	SBC MISSOURI shall price each Unbundled Network Element separately, and shall offer each Unbundled Network Element individually, and in any technically feasible combination with any other Unbundled Network Element, service or functionality.  In no event shall SBC MISSOURI require AT&T to purchase any Unbundled Network Element in conjunction with any other service or element. SBC MISSOURI shall place no use restrictions or other limiting conditions on Unbundled Network Elements and Combinations purchased by AT&T under the terms of this Agreement beyond those explicitly detailed in 47 CFR 51.309, 51.318, and 51.319 as set forth herein.  Although AT&T may not use Unbundled Network Elements (or combinations thereof) for the exclusive provision of non-telecommunications services (e.g. information services), AT&T may use such UNEs to provide non-telecommunications services, when they are also used to provide telecommunications services.  
	Yes. AT&T’s language specifically tracks FCC Rule 51.309(a) & (b),  51.318 (re: EELs conditions), and 51.319 (limits on DS1/DS3 loops)and therefore should be included in the ICA. Omission of this language promotes disputes re AT&T’s UNE rights.

Rhinehart Direct at 13-14.  

Rhinehart Rebuttal at pp. 9-11.
	1.7.5.4 Notwithstanding anything in this Agreement or in any Amendment, SBC MISSOURI shall have no obligation to provide, and AT&T is not entitled to obtain (or continue with) access to any network element on an unbundled basis at rates set under Section 252(d)(1), whether provided alone, or in combination with other UNEs or otherwise, once such network element has been or is Declassified of is otherwise no longer a Lawful UNE.  The preceding included without limitation that SBC MISSOURI shall not be obligated to provide combinations (whether considered new, pre-existing or existing) involving SBC MISSOURI network elements that not constitute Lawful UNES, or where Lawful UNEs are not requested for permissible purposes.  


	No.  SBC should not be obligated to provide combinations or commingled elements involving declassified elements pursuant to the TRO and TRRO.  SBC anticipates that AT&T will assert 47 CFR 51.309(a) in support of its language.  Rule 51.309(a) states that an ILEC shall not impose limitations, restrictions or requirements on UNEs for the service a CLEC seeks to offer, except as provided in Rule 51.318.  (Rule 51.318 codifies the FCC’s extensive ruling on eligibility criteria for access to certain unbundled network elements.)  Of course, Rule 51.318 is not intended to apply to AT&T’s ability to obtain or use UNEs in general.  The FCC’s TRO, TRRO and, resulting rules, other applicable law, describe the scope of CLECs’ right to obtain and use UNEs and any limitations thereon.  AT&T should not get special treatment and be able to ignore all of those other requirements, obligations, limitations, etc.  

AT&T’s language should be rejected because it does not contain the appropriate limitations on the access and rights to use unbundled network elements.  

For the foregoing reasons, SBC MISSOURI’s proposed language, which is consistent with the TRO and TRRO should be adopted.  

 Silver Direct 26-27; 102-105
Silver Rebuttal 3-7
	

	Issue Statement:

Must AT&T meet certain conditions in order to access and use any UNEs? 
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	SBC 2.1-2.1.2 

AT&T 2.1.1.2
	2.1.1.2  Pursuant to rule 51.309(b) AT&T may not access UNEs for the exclusive provision of mobile wireless services or long distance services or interexchange services (telecommunications service between different stations in different exchange areas).


	In the TRRO, the FCC modified §51.309 (b) to restrict access to unbundled network elements for “the exclusive provision of mobile wireless services or interexchange services.” Nothing in the TRO, USTA II or  the TRRO otherwise  restrict AT&T’s right to purchase UNEs to provide telecommunications services along with other services including IP Enabled services as defined in the FCC’s Notice of Proposed Rulemaking, FCC 04-28 (rel. Mar. 10, 2004) and wholesale telecommunications services.  AT&T has modified its proposed language for Issue 2, above, to accommodate this change. While AT&T acknowledges that it must be a certificated LEC in order to be entitled to the rights set forth in Sec. 251 of the Act, should there be a change in AT& status as a certificated LEC, AT&T must be entitled to a reasonable timeframe (60 days) to notify SBC of such change.  SBC’s language places undue restrictions on AT&T ability to utilize UNEs and unreasonably obligates AT&T to provide immediate notice of any change in its CLEC status.

Rhinehart Direct at 14-16.

Rhinehart Rebuttal at pp. 11-12.
 
	2.1  Conditions for Access to UNEs

2.1.1
As conditions to accessing and using any UNE (whether on a stand-alone basis or in combination with other UNEs, with a network element possessed by AT&T, or pursuant to Commingling), AT&T must be a Telecommunications Carrier (Section 251(c)(3), and must use the Lawful UNE(s) for the provision of a Telecommunications Service Section (Section (251(c)(3) as permitted by the FCC.  Together, these conditions are the “Statutory Conditions” for access to Lawful UNEs. AT&T hereby represents and warrants that it is a telecommunications carrier and that it will notify SBC MISSOURI immediately in writing if it ceases to be a telecommunications carrier.  Failure to so notify SBC MISSOURI shall constitute material breach of this Agreement.

2.1.1.1  By way of example, use of a Lawful UNE (whether on a stand-alone basis, in combination with other UNEs (Lawful or otherwise), with a network element possessed by CLEC, or otherwise) to provide service to CLEC or for other administrative purpose(s) does not constitute using a Lawful UNE pursuant to the Statutory Conditions.

2.1.1.2  By way of further example, AT&T may not access services or interexchange services (telecommunications service between different stations in different exchange areas).

2.1.1.3  AT&T must be a telecommunications carrier.  AT&T hereby represents and warrants that it is a telecommunications carrier and that it will notify SBC MISSOURI immediately in writing if it ceases to be a telecommunications carrier.  Failure to so notify SBC MISSOURI shall constitute material breach of this Agreement.

2.1.2
Other conditions to accessing and using any Lawful UNE (whether on a stand-alone basis or in combination with other network elements or UNEs (Lawful or otherwise) may be applicable under lawful and effective FCC rules and associated lawful and effective FCC and judicial orders and will also apply.

	The mere fact that the “qualified services” rules were not reinstated by the FCC in its TRRO on remand  does not mean that CLECs are not required to meet any criteria at all for UNE access.  As SBC MISSOURI’s language sets forth, CLECs remain obligated to meet threshold statutory criteria, along with other specific criteria, such as the mandatory eligibility criteria established by the FCC for access to certain combinations of high-capacity loop and transport.  Finally, SBC MISSOURI’s language incorporates the specific restriction established by the FCC in its TRRO against use of UNEs for wireless and long distance services. By setting forth these criteria and restrictions in the agreement, SBC MISSOURI’s proposed language seeks to avoid any misunderstandings and possible disputes over whether CLECs have met the requisite criteria for UNE access.  AT&T  should not claim special treatment and be able to ignore all of those other requirements, obligations, limitations, etc.  
For the foregoing reasons, SBC MISSOURI’s proposed language, should be adopted.  
Silver Direct 80-82

 
	

	Issue Statements:

A. May AT&T combine UNES with other services (including access services) obtained from SBC MISSOURI?

B.  May AT&T use the functionality of a UNE “without restriction”?

SBC Missouri Issue Statement:

A. May AT&T combine UNEs with other network elements, facilities, services (including access services) or functionalities and without restriction?

B. Must SBC Missouri permit AT&T to combine UNEs with compatible network components or services provided by AT&T or third parties?


	5
	2.4 
	2.4 AT&T may combine any Unbundled Network Element with any other element, facility, service, or functionality without restriction. SBC MISSOURI shall permit AT&T to combine any unbundled network element or unbundled network elements provided by SBC MISSOURI (i) with one or more other network elements, (ii) with other services (including access services) obtained from SBC MISSOURI, or (iii) with compatible network components or services provided by AT&T or third parties to AT&T to provide telecommunications services. 
	A-B Yes.  AT&T believes that SBC’s language unnecessarily prohibits AT&T from combining UNEs and that AT&T’s language is consistent with the FCC’s rules.  Further, SBC’s reluctance to agree to language set out by the FCC further reinforces AT&T’s belief that SBC wants to limit AT&T’s use of UNEs.  Clearly, AT&T’s language should be adopted.

Further, SBC’s language is not consistent with the Supreme Court’s Verizon Decision.  SBC believes that the Supreme Court ruled in its favor and that it held that it is not required to combine UNEs.  The Verizon decision stands for just the opposite.

Rhinehart Direct at 16-20

Rhinehart Rebuttal at12-14.
 
	2.4
AT&T may combine any Unbundled Network Element with any other Unbundled Network Element, except as delineated in this agreement.
	A.  Yes, but not  to the extent AT&T seeks.  See SBC Position Statement for Issue 4, above, for further discussion of what conditions/restrictions still apply to AT&T’s use of UNEs.

AT&T’s proposed language would require SBC MISSOURI to permit AT&T to combine UNEs with “any other element, facility,  service or functionality without restriction”, which is clearly contrary to governing law. Nowhere is a CLEC permitted to combine UNEs with other “elements,” “facilities,” “services” or  “functionalities.” In addition, AT&T’s proposed language would require SBC Missouri to permit the use of UNEs, UNE combinations, and commingled arrangements to an extent much broader than that required by governing law and without regard to SBC  MISSOURI tariffs.  AT&T’s language proposal is too broad in that it would provide for a combination of “elements” and “network elements” “without restriction.”  As an initial matter, SBC MISSOURI is not required to make available “elements’ (whatever precisely they are), but rather its obligation is to provide unbundled network elements (those required to be unbundled under 251(c)(3) pursuant to lawful and effective FCC rules and associated FCC and court orders and decisions).  Also, the “without restriction” language could be read to create exceptions to the permissible uses of UNEs as established by the FCC.  For example, the FCC has stated that Interexchange carriers cannot use UNEs to provide access services to themselves.  AT&T’s language would seem to provide a basis to avoid these and other FCC statements on the permitted use of UNEs, and must be rejected.  Moreover, AT&T’s “without restriction” language might also be read to permit combinations that had adverse effects on SBC MISSOURI’s network, and/or undermine the ability of other CLECs to obtain UNEs or interconnection.  Those limitations apply to AT&T’s ability to combine and use UNEs; AT&T does not escape those limitations because it does the combining.

In addition, AT&T’s language seeks to impermissibly expand AT&T’s “commingling” ability.  AT&T wants the ICA to contain the right to commingle a UNE with any “service, or functionality”. By FCC rule, SBC MISSOURI is obligated to permit the commingling (e.g., connecting) of UNEs with facilities or services obtained at wholesale from SBC MISSOURI.  AT&T’s use of “service” does not expressly carry that limitation forward, and AT&T’s use  of “functionality” (an undefined term) clearly does not equate to a wholesale service or facility obtained from SBC MISSOURI.  Also, the FCC has imposed certain mandatory eligibility criteria applicable to certain UNE combinations and commingled arrangements.  AT&T’s language totally ignores the mandatory application of those eligibility criteria.  FCC Rule 51.318(b). 

Irrespective of how AT&T may be able to lawfully use UNEs, that does not encompass a right to use SBC MISSOURI services in ways  violative of,  or not authorized or contemplated by SBC MISSOURI tariffs or contracts. This ICA cannot be used a means to re-write those tariffs/contracts. 

AT&T’s language proposal is also too broad as it relates to using UNEs to provision services to AT&T and its affiliates. The Telecommunications Act provides that ILECs must provide UNEs to a requesting telecommunications carrier for the “provision of a telecommunications service.”  The Act defines “Telecommunications Service” as the “offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public.” AT&T may, therefore, use UNEs to provide telecommunications service to the public. It may not use UNEs to provide service to itself or to its affiliates.

B.   AT&T’s language in this regard is too broad for some of the same reasons above, e.g., does not acknowledge that access to UNEs cannot impair interconnection or access to UNEs by other CLECs, cannot use UNE in a way that is harmful or disruptive of the network or SBC Missouri’s services.  The language also cannot expand SBC Missouri’s obligation to permit commingling (e.g., third party buys from SBC Missouri and then “resells”/furnishes to AT&T so that commingling limitations are sought to be avoided)., or to require SBC Missouri to do any commingling or    UNE combining (includuing elements possessed by AT&T) beyond that required by federal law.  AT&T’s use of “compatible network components” (an undefined term) or services provided by AT&T or third parties is unclear.  AT&T should be required to explain what it considers compatible.  

Silver Direct 89-94
Silver Rebuttal 3; 27-28
 
	

	AT&T’s Issue Statement:

Should SBC MISSOURI’s obligation to provide UNEs, if they can be made available via routine network modification, be dependent upon SBC MISSOURI’s determination of whether spare facilities exist? 

SBC MISSOURI’s Issue Statement:

(a) What UNE loops must SBC Missouri provide to AT&T after the TRO Remand Order and under what terms and conditions? 

bDoes a broadband loop have to be provided as an alternative element to AT&T when broadband is no longer required under Section 251? c) Is SBC Missouri obligated to provide UNE-P at TELRIC pricing even where there has been no finding of impairment?

(c) Should SBC MISSOURI be required to construct new facilities in order to provide AT&T requested UNEs?
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	SBC 2.5


	2.5 None.


	No. AT&T agrees that SBC’s requirement is to provide UNEs where facilities exist, or can be made to exist via routine network modifications.  However, SBC should not be allowed to reserve facilities for itself, thereby preventing AT&T and other CLECs from securing needed facilities.  Reservations of facilities violate the non-discriminatory principles of access under the Act.

SBC’s obligation is not restricted to those facilities it designates as “spare” facilities.

AT&T agrees that SBC is not obligated to construct new outside plant facilities (e.g., deploy new aerial or buried cable).  However, other tasks that SBC routinely performs to address the growth needs or network configurations of its customers should similarly be performed for the benefit of AT&T and its customers.

Rhinehart Direct at 20-23

Rhinehart Rebuttal at 14-15.
 
	2.5 SBC MISSOURI will provide Unbundled Network Elements as outlined in this attachment where spare facilities exist in SBC MISSOURI’s network at the time of AT&T’s request.  Though SBC MISSOURI will not construct new facilities, SBC MISSOURI is willing to consider modifications to its network as may be required by the Act to make spare facilities available to AT&T for Unbundled Network Element orders.  If spare facilities are not available, AT&T may request the facilities via the Bona Fide Request process described below. 


	For SBCMISSOURI’s position on (a) and (b), see Issue 16 below.

SBC’s position is consistent with Paragraph 632 of the TRO, which provides:  “We require incumbent LECs to make routine network modifications to unbundled transmission facilities where the requested transmission facility has already been constructed” (emphasis added).  The FCC limited the obligation to perform “routine” modifications to “where the requested transmission facility has already been constructed.”
  Similarly, the FCC’s rules expressly limit the construction obligation to performing “routine network obligations . . . where the requested [loop or transport] facility has already been constructed.”
  The FCC imposed these requirements in light of the Eighth Circuit Court’s decision, which held that an incumbent LEC’s unbundling obligation is limited to the LEC’s existing network.

If the requested facilities are not available, CLECs have several options available.  They can purchase the facility on a retail or Special Access basis from SBC.  In fact, the FCC specifically contemplated this option, stating that the CLECs could purchase facilities from the ILECs’ Special Access tariffs, should the CLECs require construction of new facilities.
  CLECs can also purchase facilities from other providers (e.g., Competitive Access Providers).  Finally, the CLECs may build such facilities for themselves, either alone or in partnerships.

Hatch Direct 4-5; 19-22

Smith Direct 24-28
Smith Rebuttal 4-6

Hatch rebuttal 1; 6-8
 
	

	Issue Statement:

Should AT&T’s use of UNEs and UNE combinations be limited to end user customers?
	7
	2.4, 2.7, 3.1


	2.4  AT&T may combine any Unbundled Network Element with any other element, facility,  service, or functionality without restriction.  SBC MISSOURI shall permit AT&T to combine any unbundled network element or unbundled network elements provided by SBC MISSOURI (i) with one or more other network elements, (ii) with other services (including access services) obtained from SBC MISSOURI, or (iii) with compatible network components or services provided by AT&T or third parties to AT&T to provide telecommunications services. 

2.7
SBC MISSOURI will provide AT&T nondiscriminatory access to the unbundled Network Elements provided for in this Attachment, including combinations of Unbundled Network Elements, subject to the terms and conditions of this Attachment.  AT&T is not required to own or control any of its own local exchange facilities before it can purchase or use Unbundled Network Elements to provide a telecommunications service under this Agreement.  SBC MISSOURI will allow AT&T to order each Unbundled Network Element individually or in combination with any other Unbundled Network Elements, pursuant to Attachment 27: OSS in order to permit AT&T to combine such Unbundled Network Elements with other Network Elements obtained from SBC MISSOURI or with network components provided by itself or by third parties to provide telecommunications services to its customers, provided that such combination is technically feasible and would not impair the ability of other carriers to obtain access to other unbundled network elements or to interconnect with SBC MISSOURI’s network.  Any request by AT&T for SBC MISSOURI to provide a type of connection between Unbundled Network Elements that is not currently being utilized in the SBC MISSOURI network and is not otherwise provided for under this Agreement will be made in accordance with the Bona Fide Request (BFR) process described in Section 2.28.

3.1 The Network Interface Device (NID) is a device used to connect loop facilities to inside wiring.  The fundamental function of the NID is to establish the official network demarcation point between a carrier and its customer. The NID Unbundled Network Element is defined as any means of interconnection of customer premises wiring to SBC MISSOURI’s distribution loop facilities, such as cross connect device used for that purpose, and it includes all features, functions, and capabilities of the NID.  The NID contains the appropriate and accessible connection points or posts to which the service provider and the customer each make its connections.  Pursuant to applicable FCC rules, SBC MISSOURI offers nondiscriminatory access to the network interface device on an unbundled basis to any requesting telecommunications carrier for the provision of a telecommunications service.  
	No.  Clearly SBC’s language should be deleted.  In the FCC UNE Remand Order, the FCC specifically states that CLECs can use UNEs for any telecommunications service and does not detail “end user” in any definition.  See UNE Remand Order, paragraph 81.  Further, as the FCC stated in ¶264 of the Local Competition Order:

“Moreover, we agree with those commenters that argue that network elements are defined by facilities or their functionalities or capabilities, and thus, cannot be defined as specific services.  A single network element could be used to provide many different services.  For example, a local loop can be used to provision inter- and intrastate exchange access services, as well as local exchange services.  We conclude, consistent with the findings of the Ohio and Oregon Commissions, that the plain language of section 251(c)(3) does not obligate carriers purchasing access to network elements to provide all services that an unbundled element is capable of providing or that are typically offered over that element.  Section 251(c)(3) does not impose any service-related restrictions or requirements on requesting carriers in connection with the use of unbundled elements.”

 

Rhinehart Direct at 24-25.

Rhinehart Rebuttal at  15-16.
 


	2.4  AT&T may combine any Unbundled Network Element with any other Unbundled Network Element, except as delineated in this agreement.  
2.7
SBC MISSOURI will provide AT&T nondiscriminatory access to the unbundled Network Elements provided for in this Attachment, including combinations of Unbundled Network Elements, subject to the terms and conditions of this Attachment.  AT&T is not required to own or control any of its own local exchange facilities before it can purchase or use Unbundled Network Elements to provide a telecommunications service under this Agreement.  SBC MISSOURI will allow AT&T to order each Unbundled Network Element individually or in combination with any other Unbundled Network Elements, pursuant to Attachment 27: OSS in order to permit AT&T to combine such Unbundled Network Elements with other Network Elements obtained from SBC MISSOURI or with network components provided by itself or by third parties to provide telecommunications services to its end user customers, provided that such combination is technically feasible and would not impair the ability of other carriers to obtain access to other unbundled network elements or to interconnect with SBC MISSOURI’s network.  Any request by AT&T for SBC MISSOURI to provide a type of connection between Unbundled Network Elements that is not currently being utilized in the SBC MISSOURI network and is not otherwise provided for under this Agreement will be made in accordance with the Bona Fide Request (BFR) process described in Section 2.28. 

3.1  The Network Interface Device (NID) is a device used to connect loop facilities to inside wiring.  The fundamental function of the NID is to establish the official network demarcation point between a carrier and its end user customer. The NID Unbundled Network Element is defined as any means of interconnection of end-user customer premises wiring to SBC MISSOURI’s distribution loop facilities, such as cross connect device used for that purpose, and it includes all features, functions, and capabilities of the NID. The NID contains the appropriate and accessible connection points or posts to which the service provider and the end user customer each make its connections.  Pursuant to applicable FCC rules, SBC MISSOURI offers nondiscriminatory access to the network interface device on an unbundled basis to any requesting telecommunications carrier for the provision of a telecommunications service.  
	As to 2.4, See Issue 5 above.

AT&T’s objection to the term “end user” inappropriately attempts to blur the distinction between end-user customers and wholesale customers.   The Act was intended to bring competition to wholesale markets for telecommunication services provided to end-user customers, the public. This is evidenced by the Act defining telecommunications services as the offering of telecommunications for a fee directly to the public, or to such classes of user as to be effectively available directly to the public.  See 47 U.S.C. § 153(44).Further, the FCC’s definition of the local loop mandates that the term “end-user” be used when referring to UNE loops.  47 CFR §51.319(b).

Silver Direct 95
Smith Rebuttal 23-24
 
	

	AT&T’s Issue Statement:

What terms should the ICA provide for the conversion of wholesale, i.e., special access, services to UNEs?

SBC MISSOURI’s Issue Statements:

a) Should the ICA address requests for conversions made prior to the Effective Date of the ICA?  

b) Must conversions be comprised solely of UNEs provided for in the ICA?

c.) Is SBC Missouri obligated to make conversions in a seamless manner when there is no such obligation under applicable law?

d)  Must SBC Missouri permit AT&T to request multiple conversion using a single request?

e)  Should SBC Missouri be permitted to assess non-recurring charges for converting wholesale services to UNEs? 

(f)  Should the Agreement contain processes when AT&T does not meet the eligibility criteria for converting a wholesale services to UNEs?


	8
	SBC 2.10.1,   

AT&T 2.10.5
	2.10.5 Except as otherwise provided hereunder, SBC MISSOURI shall not impose any untariffed termination charges, or any disconnect fees, re-connect fees or charges associated with establishing a service for the first time in connection with any conversion between a wholesale service or a group of wholesale services and a UNE or combination of UNEs.  Any conversion to another service arrangement shall be provided in a seamless manner without any customer disruption or adverse effects to service quality.  When the conversion is to an analogous access service or alternative service arrangement, SBC MISSOURI shall permit AT&T to request the conversions using a single request.  SBC MISSOURI shall not assess AT&T any non-recurring charges for such conversions.
	With the FCC’s reaffirmation of the elimination of commingling restrictions and the elimination of qualifying services criteria in the TRRO, AT&T needs to have the ability to convert potentially higher-priced special access and wholesale services to UNEs, unless precluded by service eligibility criteria, so that AT&T can be cost competitive with SBC.  Such conversions should be done as requested by AT&T in the future, as well as retroactively
 as allowed by the TRO.  Since conversions are essentially a mere billing change, SBC should, consistent with 47. C.F.R. § 51.316, make the conversions to UNEs and UNE rates without the imposition of UNE non-recurring charges, seamlessly and without customer disruption.  While the conversion processes may be relatively new to SBC, AT&T believes it is reasonable to request that conversions be processed by SBC on the basis of a single request from AT&T.  These requirements are expressed in AT&T’s proposed language in Section 2.10.5.

Rhinehart Direct at 25-28. 

Rhinehart Rebuttal at 16-17.

	2.10.1  Upon request, SBC MISSOURI shall convert a wholesale service, or group of wholesale services, to the equivalent Lawful UNE, or combination of Lawful UNEs, that is available to AT&T under terms and conditions set forth in this Attachment, so long as the AT&T and the wholesale service, or group of wholesale services, and the Lawful UNEs, or combination of Lawful UNEs, that would result from the conversion meet the eligibility criteria that may be applicable.  (By way of example only, the statutory conditions would constitute one such eligibility criterion.)


2.10.4  This Section 2.10 only applies to situations where the wholesale service, or group of wholesale services, is comprised solely of UNEs offered or otherwise provided for in this Attachment.
2.10.5 Except as otherwise provided hereunder or as otherwise agreed by the parties, SBC MISSOURI shall not impose any untariffed termination charges, or any disconnect fees, re-connect fees or charges associated with establishing a service for the first time in connection with any conversion between a wholesale service or a group of wholesale services and a Lawful UNE or combination of Lawful UNEs. 

2.10.6 If AT&T does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular conversion of a wholesale service, or group of wholesale services, to the equivalent Lawful UNE, or combination of Lawful UNEs, AT&T shall not request such conversion or continue using such the Lawful UNE or Lawful UNEs that result from such conversion.  To the extent AT&T fails to meet (including ceases to meet) the eligibility criteria applicable to a Lawful UNE or combination of Lawful UNEs, or Commingled Arrangement (as defined herein), SBC MISSOURI may convert the Lawful UNE or Lawful UNE combination, or Commingled Arrangement, to the equivalent wholesale service, or group of wholesale services, upon written notice to AT&T. 

2.10.6.1
This Section 2.16.6 applies to any Lawful UNE or combination of Lawful UNEs, including whether or not such Lawful UNE or combination of Lawful UNEs had been previously converted from an SBC MISSOURI service.

2.10.6.2
SBC MISSOURI may exercise its rights provided for hereunder and those allowed by law in auditing compliance with any applicable eligibility criteria.

2.10.6.3
In requesting a conversion of an SBC MISSOURI service, AT&T must follow the guidelines and ordering requirements provided by SBC MISSOURI that are applicable to converting the particular SBC MISSOURI service sought to be converted.

2.10.6.4
Nothing contained in this Appendix or Agreement provides AT&T with an opportunity to supersede or dissolve existing contractual arrangements, or otherwise affects SBC MISSOURI’s ability to enforce any tariff, contractual, or other provision(s), including those providing for early termination liability or similar charges.  


	As an initial matter, AT&T is simply wrong that the FCC “specifically provided” that CLECs are entitled to “retroactive treatment” of conversion request back to the effective date of the TRO.  What the FCC did in para. 589 is decline to provide any retroactive treatment prior to the effective date, and then provided for UNE pricing on then-pending conversion requests “up to the effective date” of the TRO.  Nothing says that conversion requests submitted after the effective date of the TRO gets retroactivity to the effective date of the TRO.  In fact, para. 588 says that billing post-conversion is prospective only, beginning after the conversion request is submitted.  Further, any requests submitted under AT&T’s previous ICA are dealt with under that ICA, and not under the one that will result from this arbitration.  There is simply no basis for AT&T’s language backdating alleged “pending” requests to a date prior to the effectiveness of the ICA that results from this arbitration.  Notably, AT&T is not seeking to backdate the TRO/USTA II/TRRO effects its sees as negative, only this one it sees as positive. If AT&T had wanted to the advantage  of TRO conversion provisions, it should have been quicker to conform to the TRO in its entirety. 

  SBC MISSOURI does not understand AT&T’s issue here.  Section 2.10.1 simply indicates that the terms and conditions of Section 2.10 (“Conversion of Wholesale Services to UNEs”) apply only to situations where wholesale services are converted to network elements that have been identified in the ICA as UNEs. If such network elements have not been identified as UNEs, the whole concept of conversion to “UNEs” becomes meaningless. SBC Missouri’s proposed language  provides clarity to the Agreement.  Other sections (for example, Section 2.11, apply to situations where UNEs and other services may be combined to provide service.).

b) Although AT&T’s proposed 2.10.1 is largely copied from the FCC Rule, AT&T has failed to fully conform the language to apply within the context of an ICA.  Instead, AT&T  apparently wants the right to convert to UNEs, even if the network elements underlying those “UNEs” are not identified as UNEs in its ICA – and hence, no terms and conditions, including pricing, that apply.  That is nonsensical; SBC MISSOURI cannot provide AT&T with network elements on an unbundled basis unless such unbundling is  provided for in its ICA, so that the parties’ respective obligations, as expressed in terms and conditions including pricing, have been memorialized in the ICA.

SBC MISSOURI has proposed detailed terms and conditions so that the parties can operate under the TRO and TRRO’s provisions without engaging in additional negotiation and dispute resolution.  

c) AT&T’s language regarding “seamless” conversions is unreasonable, and beyond what is required or, as the FCC has acknowledged, even possible.  The FCC has said conversions “should” be seamless, but clearly understands that such a seamless conversion is not possible if the conversion involves network reconfigurations to comply with the FCC Rule 51.318(b).  See TRO, para. 586.  AT&T’s issue statement (”i.e., special access”) guarantees that such reconfigurations will indeed take place.

d) As to the “single request” language, that directly implicates and affects OSS and prioritization of any sought-after changes, which is a subject for the change management process, and not a unilateral demand by AT&T.   

e) As to NRCs applicable to conversions, clearly there will be NRCs for the service orders and/or record change charges.  And at the same time, other NRCs may be appropriate for SBC to recover the costs of the work being performed; SBC is not required to “donate” the work done by its personnel in making the changes sought by AT&T.  Thus, if an SBC CO technician must physically disconnect and then reconnect  the termination of a DS1 loop to reconfigure to meet 51.318(b), AT&T is required to pay for that work.

(f)  Yes, SBC proposes reasonable language for processes in the event AT&T no longer meets the eligibility criteria for converting wholesale services to UNEs.  Such processes will help the parties avoid disputes. Furthermore, AT&T should be liable for any tariff, contractual or other provisions including early termination liability if AT&T’s converts a wholesale service to a UNE.

For the foregoing reasons, SBC MISSOURI’s proposed language, which is consistent with TRO and TRRO,  should be adopted.  However, even if the Commission disagrees with SBC MISSOURI’s position, AT&T’s proposed language should be rejected because it does not accurately reflect current law for reasons SBC MISSOURI will  further explain in its subsequent submissions in this proceeding.
 Silver Direct 47-52; 54

Christensen Direct 22-25
Silver Rebuttal 31

Christensen Rebuttal 21-22
	

	AT&T’s Issue Statement:

Under what terms must SBC MISSOURI provide EELs to AT&T?

SBC MISSOURI’s Issue Statement:

a) What is the definition of an EEL and should the ICA contain specific eligibility requirements to obtain EELs?

b) Is it appropriate to include in the ICA examples of the conditions for providing access to EELS?

c) Must SBC provide an EEL once  AT&T self-certifies its compliance with service eligbility criteria?

d) What terms and conditions should apply to SBC Missouri’s right to audit AT&T’s compliance with the mandatory eligibility criteria?
	9
	AT&T 2.12 – 2.12.2.1

SBC 2.12 – 2.12.11
	2.12
Mandatory Eligibility Criteria for Access to Certain UNEs

2.12.1.1
“Enhanced Extended Link” or “EEL” means a UNE combination consisting of an unbundled loop(s) and Unbundled Dedicated Transport, together with any facilities, equipment, or functions necessary to combine those UNEs (including, for example, multiplexing capabilities).  
2.12.1.2
“Commingled EEL” means a Commingled Arrangement of an EEL and one or more services obtained at wholesale (e.g., switched and special access services offered pursuant to interstate tariff). 

2.12.2
To the extent that the service eligibility criteria defined in 47 CFR 51.318 for high capacity EELS apply, AT&T shall be permitted to self-certify its compliance with those criteria.  AT&T may elect to self-certify using a letter sent to  SBC MISSOURI.  Upon AT&T’s self-certification of compliance,  SBC MISSOURI will provide the requested EEL combination.  If, as permitted under Applicable Law,  SBC MISSOURI seeks to audit AT&T’s compliance with service eligibility criteria,  SBC MISSOURI shall obtain and pay for no more than one audit per year, to be conducted by an independent auditor.  Such an audit will be initiated only  to the extent reasonably necessary to determine AT&T’s compliance with applicable law.  AT&T shall be given thirty (30) days’ written notice of a scheduled audit.  The independent auditor must perform its evaluation, which shall be limited to AT&T’s compliance with service eligibility criteria, in accordance with the standards of the American Institute for Certified Public Accountants.  The auditor’s report should make a determination as to whether AT&T complied in material respect with applicable service eligibility criteria. To the extent the auditor’s report concludes that AT&T complied in all material respects with the eligibility criteria pursuant to the AICPA Attestation Standards, Section 601.36,  SBC MISSOURI must reimburse AT&T for all of its costs associated with the audit within 30 days from the date AT&T provides  SBC MISSOURI with the amount due.  If the auditor’s report concludes that AT&T failed to comply in all material respects with the eligibility criteria pursuant to the AICPA Attestation Standards, Section 601.36,  SBC MISSOURI shall provide AT&T with a copy of the report within 2 business days from the date of receipt.  AT&T will take action to correct the noncompliance and will reimburse     AT&T will maintain the appropriate documentation to support its self-certifications.  Any disputes between the Parties related to this audit process will be resolved in accordance with the Alternative Dispute Resolution process set forth in the General Terms and Conditions of this Agreement.  

2.12.2.1
Except where AT&T specifically requests that SBC MISSOURI physically disconnect, separate, alter or change the equipment and facilities employed to provide the service being replaced with UNEs, the conversion request shall be deemed to have been completed effective upon receipt by the  SBC MISSOURI of notice from AT&T, and recurring charges set forth in Attachment 30, Pricing Schedule, of this Agreement applicable to Unbundled Network Elements shall apply as of such date.    Except as provided below for Pending Requests, the adjusted charges for conversion requests shall be reflected in the first billing cycle following the effective date of the conversion.  Conversion requests issued after the effective date of the TRO, but before the effective date of this Agreement (“Pending Requests”), shall be deemed to have been completed for billing purposes on March 11, 2005.  The adjusted charges for Pending Requests shall be included in the same billing cycle in which the  SBC MISSOURI includes true-up charges associated with the collection of the transitional charges set forth in the TRRO and provided for in Section 1.7.1.  If that bill does not reflect the appropriate charge adjustment, AT&T may withhold payment in an amount that reflects the amount of the adjustment that should have been made on the bill for the applicable conversions. Where AT&T specifically requests that SBC MISSOURI physically disconnect, separate, alter or change the equipment and facilities employed to provide the service being replaced, recurring charges set forth in Attachment 30, Pricing Schedule of this Agreement applicable to Unbundled Network Elements shall apply effective upon the earlier of (i) the date on which the  SBC MISSOURI completes the requested work or (ii) the standard interval for completing such work (in no event to exceed 30 days), regardless of whether SBC MISSOURI has in fact completed such work.  SBC MISSOURI shall bill AT&T pro rata for the service being replaced through the date prior to the date on which billing at Unbundled Network Element rates commences pursuant to this section.

	The FCC confirmed in the TRRO that USTA-II did not change SBC’s obligation to provide loop and transport combinations in the form of EELs pursuant to the Act and applicable state law.  Moreover, USTA II did not change or vacate the eligibility criteria for access to EELs set forth in the TRO.  Thus the eligibility criteria established in the TRO still apply, and AT&T’s proposed language is consistent with those requirements.

SBC’s proposed language, in contrast, imposes restrictions and constraints not supported in the FCC rules.

Rhinehart Direct at 28-34. 

Rhinehart Rebuttal at 17.
	2.12
Mandatory Eligibility Criteria for Access to Certain Lawful UNEs   
2.12.1 Except as provided below in this Section 2.12 or elsewhere in the Agreement and subject to this Section and Section 2.10, Conversion of Wholesale Services to UNEs, of this Attachment, SBC MISSOURI shall provide access to UNEs and combinations of UNEs without regard to whether AT&T seeks access to the UNEs to establish a new circuit or to convert an existing circuit from a service to UNEs.

2.12.1.1
“Enhanced Extended Link” or “EEL” means a UNE combination consisting of an unbundled loop(s) and Unbundled Dedicated Transport, together with any facilities, equipment, or functions necessary to combine those UNEs (including, for example, multiplexing capabilities).  An DS1 or higher EEL is required to terminate in a collocation arrangement that meets the requirements of Section 2.12.3 of this Attachment (e.g., the end of the Unbundled Dedicated Transport that is opposite the end connected to the UNE local loop, must be accessed by CLEC at such a CLEC collocation arrangement via a cross-connect). Not needed here.

2.12.2
SBC MISSOURI is not obligated, and shall not, provide access to (1) an unbundled DS1 loop in combination, or Commingled, with a dedicated DS1 transport facility or service or a dedicated DS3 or higher transport facility or service, or an unbundled DS3 loop in combination, or Commingled, with a dedicated DS3 or higher transport facility or service, or (2) an unbundled dedicated DS1 transport facility in combination, or Commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled dedicated DS3 transport facility in combination, or Commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled DS3 loop or a DS3 or higher channel termination service (collectively, the “Included Arrangements”), unless AT&T certifies that all of the following conditions are met with respect to the arrangement being sought: 

2.12.2.1
AT&T (directly and not via an Affiliate) has received state certification to provide local voice service in the area being served or, in the absence of a state certification requirement, has complied with registration, tariffing, filing fee, or other regulatory requirements applicable to the provision of local voice service in that area.

2.12.2.2
The following criteria are satisfied for each Included Arrangement, including without limitation each DS1 circuit, each DS3 circuit, each DS1 EEL and each DS1 equivalent circuit on a DS3 EEL:

2.12.2.2.1
Each circuit to be provided to each  End User will be assigned a local telephone number (NPA-NXX-XXXX) that is associated with local service provided within an SBC MISSOURI local service area and within the LATA where the circuit is located (“Local Telephone Number”), prior to the provision of service over that circuit (and for each circuit, AT&T will provide the corresponding Local Telephone Number(s) as part of the required certification); and  

2.12.2.2.2
Each DS1-equivalent circuit on a DS3 EEL or on any other Included Arrangement, must have its own Local Telephone Number assignment, so that each DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and

2.12.2.2.3 Each circuit to be provided to each  End User will have 911 or E911 capability prior to the provision of service over that circuit; and
2.12.2.2.4 Each circuit to be provided to each End User will terminate in a collocation arrangement that meets the requirements of Section 2.12.3 of this Attachment Lawful UNE; and
2.12.2.2.5 Each circuit to be provided to each End User will be served by an interconnection trunk that meets the requirements of Section 2.12.4 of this Attachment Lawful UNE; and

2.12.2.2.6 For each 24 DS1 EELs, or other facilities having equivalent capacity, AT&T will have at least one active DS1 local service interconnection trunk that meets the requirements of Section 2.12.4 of this Attachment; and  
2.12.2.2.7
Each circuit to be provided to each  End User will be served by a switch capable of providing local voice traffic.

By way of example only, the application of the foregoing conditions means that a wholesale or retail DS1 or higher service/circuit (whether intrastate or interstate in nature or jurisdiction) comprised, in whole or in part, of a UNE local loop-Unbundled Dedicated Transport(s)-UNE local loop (with or without multiplexing) cannot qualify for at least the reason that the UNE local loop-Unbundled Dedicated Transport combination included within that service/circuit does not terminate to a collocation arrangement.  Accordingly, SBC MISSOURI shall not be required to provide, and shall not provide, any UNE combination of a UNE local loop and Unbundled Dedicated Transport at DS1 or higher (whether as a UNE combination by themselves, with a network element possessed by AT&T, or pursuant to Commingling, or whether as a new arrangement or from a conversion of an existing service/circuit) that does not terminate to a collocation arrangement that meets the requirements of Section 2.12.3 of this Attachment Lawful UNE.  Section 2.12.2 shall apply in any arrangement that includes more than one of the UNEs, facilities, or services set forth in that Section, including, without limitation, to any arrangement where one or more UNEs, facilities, or services not set forth in Section 2.12.2 is also included or otherwise used in that arrangement (whether as part of a UNE combination, Commingled Arrangement, or otherwise), and irrespective of the placement or sequence of them.

2.12.3
A collocation arrangement meets the requirements of Section 2.12 of this Attachment Lawful UNE if it is:

2.12.3.1
Established pursuant to Section 251(c)(6) of the Act and located at SBC MISSOURI’s premises within the same LATA as the End User’s premises, when SBC MISSOURI is not the collocator; or

2.12.3.2
Located at a third party’s premises within the same LATA as the End User’s premises, when SBC MISSOURI is the collocator.

2.12.4
An interconnection trunk meets the requirements of Sections 2.12.2.2.5 and 2.12.2.2.6 of this Attachment Lawful UNE if AT&T will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk, and the trunk is located in the same LATA as the End User premises served by the Included Arrangement.

2.12.5
For a new circuit to which Section 2.12.2 applies, AT&T may initiate the ordering process if AT&T certifies that it will not begin to provide any service over that circuit until a Local Telephone Number is assigned and 911/E911 capability is provided, as required by Section 2.12.2.2.1 and Section 2.12.2.2.3, respectively.  In such case, AT&T shall satisfy Section 2.12.2.2.1 and/or Section 2.12.2.2.3 if it assigns the required Local Telephone Number(s), and implements 911/E911 capability, within 30 days after SBC MISSOURI provisions such new circuit.  AT&T must provide SBC MISSOURI with sufficient proof that such assignment and/or implementation has occurred by the end of such 30th day. 

2.12.5.1
Section 2.12.5 does not apply to existing circuits to which Section 2.12.2 applies, including conversions or migrations (e.g., AT&T shall not be excused from meeting the Section 2.12.2.2.1 and Section 2.12.2.2.3 requirements for existing circuits at the time it initiates the ordering process).

2.12.6
AT&T must provide the certification required by Section 2.12 on a form provided by SBC MISSOURI, on a circuit-by-circuit/service-by-service/Included Arrangement-by-Included Arrangement basis. 

2.12.6.1
If the information previously provided in a certification is inaccurate (or ceases to be accurate), AT&T shall update such certification promptly with SBC MISSOURI.

2.12.7
In addition to any other audit rights provided for this Agreement and those allowed by law, SBC MISSOURI may obtain and pay for an independent auditor to audit AT&T, on an annual basis, applied on a State-by-State basis, for compliance with this Section 2.12.  For purposes of calculating and applying an “annual basis”, it means for a State a consecutive 12-month period, beginning upon SBC MISSOURI’s written notice that an audit will be performed for that State, subject to Section 2.12.7.4 of this Section. 

2.12.7.1
Unless otherwise agreed by the Parties (including at the time of the audit), the independent auditor shall perform its evaluation in accordance with the standards established by the American Institute for Certified Public Accountants (AICPA), which will require the auditor to perform an “examination engagement” and issue an opinion regarding AT&T’s compliance with the qualifying service eligibility criteria.

2.12.7.2
The independent auditor’s report will conclude whether AT&T complied in all material respects with this Section 2.12.

2.12.7.3
Consistent with standard auditing practices, such audits require compliance testing designed by the independent auditor, which typically include an examination of a sample selected in accordance with the independent auditor’s judgment.

2.12.7.4
To the extent the independent auditor’s report concludes that AT&T failed to comply with this Section 2.12, AT&T must true-up any difference in payments beginning from the date that the non-compliant circuit was established as a UNE/UNE combination, in whole or in part (notwithstanding any other provision hereof), AT&T must convert the UNE or UNE combination, or Commingled Arrangement, to an equivalent or substantially similar wholesale service, or group of wholesale services, (and SBC MISSOURI may initiate and affect such a conversion on its own without any further consent by AT&T), and AT&T shall timely make the correct payments on a going-forward basis, and all applicable remedies for failure to make such payments shall be available to SBC MISSOURI.  In no event shall rates set under Section 252(d)(1) of the Act apply for the use of any UNE for any period in which AT&T does not meet the conditions set forth in this Section 2.12 for that UNE, arrangement, or circuit, as the case may be. Also, the “annual basis” calculation and application shall be immediately reset, e.g., SBC MISSOURI shall not have to wait the remaining part of the consecutive 12-month period before it is permitted to audit again in that State. 

2.12.7.4.1
To the extent that the independent auditor’s report concludes that AT&T failed to comply in all material respects with this Section 2.12, AT&T must reimburse SBC MISSOURI for the cost of the independent auditor and for SBC MISSOURI’s costs in the same manner and using the same methodology and rates that SBC MISSOURI is required to pay AT&T’s costs under Section 2.12.7.4.2.

2.12.7.4.2
To the extent the independent auditor’s report concludes that the AT&T complied in all material respects with this Section 2.12, SBC MISSOURI must reimburse AT&T for its reasonable staff time and other reasonable costs associated in responding to the audit (e.g., collecting data in response to the auditor’s inquiries, meeting for interviews, etc.).

2.12.7.5
AT&T will maintain the appropriate documentation to support its eligibility certifications, including without limitation call detail records, Local Telephone Number assignment documentation, and switch assignment documentation. 

2.12.8
Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, AT&T shall fully comply with this Section 2.12 in all cases and, further, the failure of SBC MISSOURI to require such compliance, including if SBC MISSOURI provides a circuit(s), an EEL(s), or a Commingled circuit, that does not meet any  eligibility criteria, including those in this Section 2.12, shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.


	 a) First, AT&T has created its own definition of what an EEL is.  AT&T’s language is unclear and does not track the FCC’s definition, which is set forth in its TRO (and in SBC Missouri’s language). Nor is AT&T’s definition of “commingled EEL” correct.  Besides the fact that the definition seems superfluous (not apparently used elsewhere), the FCC’s use of “commingled EEL” indicates it is speaking of the type of commingled UNE/access service arrangement as covered by 51.318(b)(2).  
AT&T’s language in 2.12 should be rejected because it inaccurately states the FCC’s rules in 51.318(b). By definition, an EEL consists of UNEs (and required muxing and cross-connects). Particular in light of the FCC’s TRO Errata, AT&T is just plain wrong.  Rule 51.318 applies to all described UNE combinations and commingled arrangements, and SBC MISSOURI’s proposed contract language (in Sec. 2.12) accurately captures those requirements.  Also, AT&T’s lead-in language to 2.12 is too narrow in some respects and too broad in others.  The “Unless modified by FCC action, including but not limited to a waiver issued by the FCC,” is demonstrably too narrow, as court action could affect the FCC’s rules/orders and their application.  And AT&T’s language that suggests that a State commission has the authority to modify the FCC’s mandatory rules.  That is erroneous, as the FCC did not provide for any State commission modifications (and could not have,), and any State commission attempts to exempt or relieve AT&T obligations would unquestionably be contrary to and inconsistent with controlling law. The FCCs TRRO Remand did not alter this fact.

b) TRO Remand found that under certain circumstances unbundled access DS1 and DS3 loops and transport meeting certain threshold criteria or “non-impairment”, is no longer required.  Without both an unbundled loop and unbundled dedicated transport (UDT) in those instances, there can be no EEL combination.
 SBC’s language should be adopted on 51.318(b), in that it tracks the FCC’s rule and ICA-izes those requirements.  AT&T’s approach, a reference to the rule, will only result in post-arbitration disputes.  SBC believes it is better to address any areas of disagreement here.

c)  AT&T’s language relating to self-certification should be rejected as too broad.  AT&T seeks to require SBC to provide EELs based solely on AT&T’s self-certification.   

d) Similarly, the Commission should adopt SBC’s audit language since it much more closely tracks the TRO on audits including the costs thereof, provides increased certainty on the how they are to be conducts and what is to be done with the results.  AT&T’s approach neglects areas that should be covered by the ICA, including that AT&T apparently believes the sole “remedy” for its non-compliance is partial reimbursement of the audit expense and prospective compliance only.  SBC’s approach is a much more comprehensive and reasonable one, and should be adopted.  

AT&T’s 2.12.2.1
should also be rejected in its entirety, as attempting to require SBC meet a much more stringent standard than set or envisioned by the FCC.  As detailed above on Issue 8, some conversions will require re-arrangement, disconnection, etc.  That must occur regardless of whether AT&T “specifically requests” it, and thus the conversion cannot be deemed to occur “on receipt” of the request.  Furthermore, at best the FCC that post-conversion billing begin starting the next billing cycle following the conversion request.  See TRO, para. 588.  AT&T’s approach seems to presume that SBC can do the conversion simultaneously with receipt, which certainly is not the case and cannot be if physical work must be done.  Plus, AT&T’s approach can only result in more billing disputes as more true-ups/adjustments would need to be performed.

There is also no basis for AT&T’s language backdating alleged “pending” requests to a date prior to the effectiveness of the ICA that results from this arbitration.  Notably, AT&T is not seeking to backdate the TRO/USTA II/TRRO effects its sees as negative, only this one it sees as positive.  

AT&T should also not be granted a right to withhold payment based upon disputes.  Those issues are dealt with elsewhere in the ICA, and a special rule need not be adopted for this circumstance.

Finally, AT&T’s language on conversions involving physical re-arrangement should be rejected as well.  Notably, that work will likely need to be coordinated with AT&T, and thus subject to mutual scheduling.  AT&T’s language presumes that any delay, etc. will be due to SBC, and not a lack of readiness on AT&T’s part.
Silver Direct 83-85;87-88;100-102;115-116
Silver Rebuttal 30; 40-42
 
	

	Issue Statement:

Is SBC MISSOURI obligated to allow commingling of 47 USC 271 checklist items UNEs? 


	10
	SBC 2.11.1.2 – 2.11.1.5, 2.11.2; 2.11.9

AT&T 2.11.1.3, 2.11.1.4, 2.11.2
	2.11.1.3  Commingling is not permitted nor is SBC MISSOURI required to perform the functions necessary to Commingle, where the Commingled Arrangement (i) is not technically feasible, including that network reliability and security would be impaired; or (ii) would undermine the ability of other Telecommunications Carriers to obtain access to Lawful UNEs or to Interconnect with SBC MISSOURI’s network.  

2.11.1.4  For commingling orders pursuant to the FCC Triennial Review Order but which SBC MISSOURI has either a) not developed a process or b) developed a process that falls out for manual handling, SBC MISSOURI will charge AT&T the Electronic Service Order (Flow Thru) Record Simple charge for processing AT&T's order.  
2.11.2  Except as provided in 47 CFR 51.318 and, further, subject to the other provisions of this Agreement, SBC MISSOURI shall permit AT&T to Commingle a UNE or a combination of UNEs, with facilities or services obtained at wholesale from SBC MISSOURI to the extent required by FCC or Public Service Commission of MISSOURI  rules and orders and judicial orders.
	Yes.  The TRO does not define UNEs available under 271 or state law authority differently from 251 UNEs.  Therefore, AT&T is entitled to all of the features, functions, and capabilities of 271 UNEs, or UNEs provided pursuant to state law authority, including the capability to commingle and order such UNEs in combination. Therefore, SBC’s language should be rejected.

Rhinehart Direct at 34-36

Rhinehart Rebuttal at 17-18.
 
	2.11.1.2
Neither Commingling nor a Commingled Arrangement shall include, involve, or otherwise encompass an SBC MISSOURI offering pursuant to 47 U.S.C. § 271 that is not a UNE under 47 U.S.C. § 251(c)(3). 

2.11.1.3  Commingling is not permitted nor is SBC MISSOURI required to perform the functions necessary to Commingle, where the Commingled Arrangement (i) is not technically feasible, including that network reliability and security would be impaired; or (ii) would impair SBC MISSOURI’s ability to retain responsibility for the management, control, and performance of its network; or (iii) would place SBC MISSOURI at a disadvantage in operating its own network; or (iv) would undermine the ability of other Telecommunications Carriers to obtain access to Lawful UNEs or to Interconnect with SBC MISSOURI’s network.  Commingling also needs to meet the standards set forth in Section xxx.51.315(c).

2.11.1.4  Where processes for any Commingling requested pursuant to this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines.   

2.11.1.5 Any commingling obligation is limited solely to commingling of one or more facilities or services that AT&T has obtained at wholesale from SBC MISSOURI with Lawful UNEs; accordingly, no other facilities, services or functionalities are subject to commingling, including but not limited to facilities, services or functionalities that SBC might offer pursuant to Section 271 of the Act.

2.11.2  Except as provided in 51.318 Section 2 and, further, subject to the other provisions of this Agreement, SBC MISSOURI shall permit AT&T to Commingle a UNE or a combination of UNEs, with facilities or services obtained at wholesale from SBC MISSOURI to the extent required by FCC rules and orders and  judicial orders.

2.11.9
Commingling in its entirety (including its definition, the ability of AT&T to Commingle, SBC MISSOURI’s obligation to perform the functions necessary to Commingle, and Commingled Arrangements) shall not apply to or otherwise include, involve or encompass SBC MISSOURI offerings pursuant to 47 U.S.C. § 271 that are not UNEs under 47 U.S.C. § 251(c)(3). 
	There can be no question that SBC MISSOURI is not required to commingle UNEs with 271 checklist items.    As explained by the FCC at ¶ 655, n.1990 of the Triennial Review Order (as modified by the Errata), the Section 251(c) unbundling obligation does not require SBC MISSOURI to perform that function for CLECs, and the FCC declined to impose any such obligation under 271.  And in USTA II (USTA v. FCC, 359 F.3d 554 (D.C. Circ. 2004)), the Court upheld that FCC decision.

By FCC decision, 271 checklist items are interstate offerings subject to Sections 201 and 202 of the Communications Act of 1934, as amended.  As such, the terms and conditions under which the checklist items are offered are questions solely for the FCC, in the same way that interstate access services are outside of the jurisdiction of any State commission.  Also, attempting to require or permit commingling of 271 checklist items would be directly contrary to FCC rulings, and thus not permitted by 47 U.S.C. 261. 

For Section 2.11.2.4, see Issue 11 below..   

 Silver Direct 102-105
Silver Rebuttal 27-28; 36
	

	Both Parties’ Issue Statement:

What is the appropriate commingling order charge that SBC MISSOURI can charge AT&T? 

SBC MISSOURI’s Issue Statement:

1)  Where processes for  Commingling are not already in place,  should SBC MISSOURI be permitted to develop and implement such processes?

2)  Are the applicable Change Management guidelines the appropriate method for establishing new OSS systems changes, if any, for OSS functions related to Commingling?


	11
	2.11.1.4
	2.11.1.4  For commingling orders pursuant to the FCC Triennial Review Order but which SBC MISSOURI has either a) not developed a process or b) developed a process that falls out for manual handling, SBC MISSOURI will charge AT&T the Electronic Service Order (Flow Thru) Record Simple charge for processing AT&T's order.
	If there is to be any fee at all, the Electronic Service Order (Flow Thru) Record Simple charge that AT&T proposes in UNE paragraph 2.11.1.4 would be the appropriate fee for processing AT&T's orders where AT&T requests that SBC commingle UNEs with other elements or services.  To prevent unreasonable fees from being levied on AT&T and to prevent subsequent billing disputes, it is important for the ICA to specify rates for order charges in the ICA.  To do otherwise, would be to grant SBC a blank check and thus give it the ability essentially to eliminate AT&T’s ability to commingle - by making it uneconomic.

Rhinehart Direct at 36-38

Rhinehart Rebuttal at 18-19
 
	2.11.1.4  Where processes for any Commingling requested pursuant to this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines.   
	As to AT&T’s proposed language, AT&T is attempting to escape its liability for paying for the work activity done on its behalf. SBC MISSOURI should be allowed to be compensated for work completed for CLEC. Based upon the change management process, the timing involved, and the work required, SBC MISSOURI makes every effort to mechanize in an expeditious manner; however, until it can complete the mechanization process, manual effort is involved. For this interim time frame, SBC MISSOURI expends resources  in order to complete CLEC request. It is appropriate for SBC MISSOURI to be fully compensated, at a manual rate, for the service order and record change charges (in addition to any other appropriate charges for the work performed, e.g., if SBC MISSOURI is required to physically connect UNEs with services, the technician time spent in performing that task must be paid by AT&T).

In addition, AT&T’s proposed language seems to be confusing the ability for CLECS to electronically submit an LSR; with the concept of flow-through (the electronic creation of a Service Order without  manual intervention).   These are different issues. 

As SBC MISSOURI has described in its product management processes, SBC tries to accommodate CLECs’ needs for conversion with the ability to submit an electronic LSR, but SBC MISSOURI could never commit to having a utopian OSS with every possible product offering conversion process defined and built even before the need arises.  So occasionally manual work is done to receive orders.  The part (b) of AT&T’s language, however, implies that SBC MISSOURI would somehow always build flow through (mechanical creation of a service order without  manual intervention).  Again, this implies a  utopian environment  that does not exist now, and could never exist in reality.  Flow thru enhancements are managed through the CMP process and a 12 month forward looking view of flow-thru projects is posted to CLEC on-line.  CLECs already have opportunity to request flow through enhancements through CMP. 

Lastly, the final fallacy in AT&T’s proposed language is the misconception that all product offerings are flow through eligible.  This is simply not true.  Some product offerings (e.g. complex products, etc.) are not flow through eligible and require manual intervention by LSC or other SBC MISSOURI departments.  

SBC MISSOURI has every incentive to mechanize as quickly as possible because manual requests must be handled manually in SBC MISSOURI’s LSC.  Mechanization, once it becomes cost effective, is good for both CLECs and SBC.  But before it becomes available, there is no basis for pretending it exists.

Silver Direct 105-108

Christensen Direct 29-33
Silver Rebuttal 30-32; 46-47

Christensen Rebuttal 22-24
 
	

	Issue Statement:

Under what circumstances is SBC obligated to perform the functions necessary to commingle a UNE or combination? 
	12
	SBC 2.11.3-2.11.3.2

AT&T 2.11.3
	2.11.3
Upon request, and except as provided in 47 CFR 51.318  SBC MISSOURI shall perform the functions necessary to Commingle a UNE or a combination of UNEs with one or more facilities or services that AT&T has obtained at wholesale from SBC MISSOURI (as well as requests where AT&T also wants SBC MISSOURI to complete the actual Commingling).
	The TRO obligates SBC to perform commingling upon AT&T’s request once AT&T meets the eligibility requirements for access to commingled facilities.   Para. 586 states that the parties must establish the procedures for conversions.  SBC’s proposal restricts AT&T ability to use conversions, and is inconsistent with Sec. 251(c)(4) prohibition on “unreasonable . . . conditions or limitation”.  See language TRO uses in permitting commingling of UNEs and resold services (Para. 584)

 Rhinehart Direct at pp. 39-44.

Rhinehart Rebuttal at 19-20
	2.11.3
Upon request, and except as provided in Section 2, SBC MISSOURI shall perform the functions necessary to Commingle a UNE or a combination of UNEs with one or more facilities or services that AT&T has obtained at wholesale from SBC MISSOURI (as well as requests where AT&T also wants SBC MISSOURI to complete the actual Commingling)., except that SBC MISSOURI shall have no obligation to perform the functions necessary to Commingle (or to complete the actual Commingling) if (i) Section 2.11.3 applies to the Commingled Arrangement sought by AT&T; (ii) AT&T. is able to perform those functions itself.  Where AT&T is a new entrant and is unaware that it needs to Commingle to provide a Telecommunications Service, SBC MISSOURI’s obligation to commingle ceases if SBC MISSOURI informs AT&T of such need to Commingle.

2.11.3.1
 For purposes of Section 2.11.3 and without limiting other instances in which AT&T may be able to Commingle for itself, AT&T is deemed able to Commingle for itself when the UNE(s), UNE combination, and facilities or services obtained at wholesale from SBC MISSOURI are available to AT&T, including without limitation:

2.11.3.1.1  at an SBC MISSOURI premises where AT&T is physically collocated or has an on-site adjacent collocation arrangement; 

2.11.3.2
  Section 2.11.3(i) shall only begin to apply thirty (30) days after notice by SBC MISSOURI to AT&T. Thereafter, SBC MISSOURI may invoke Section 2.11.3(i) with respect to any request for Commingling.  


	SBC MISSOURI’s obligation to commingle UNEs or combinations of UNEs with facilities or services obtained at wholesale is generally narrower, as defined by the FCC in its TRO, than SBC MISSOURI’s obligation to  combine UNEs.  As the FCC and USTA II court noted, the obligation to combine UNEs is based on a non-discrimination obligation.  There is no such overarching obligation to commingle.  Further, the FCC did not indicate in its TRO that ILEC commingling obligations were to be treated any differently than similar obligations under Section 251; accordingly, the limitations found by the  United States Supreme Court in its  Verizon decision, Verizon Comm. Inc. v. FCC, 535 U.S. 467(May 13, 2002) should apply also to commingling.

Moreover, AT&T’s refusal to agree to some of the circumstances – not technically feasible; impairs network  reliability, security, management, control, or performance; undermines ab ability of other CLECs to interconnect or access UNEs – is perplexing.  If, for example, the requested commingling is not technically feasible, SBC Oklahom does not understand how AT&T insists that it still must be done or the ICA is violated.  Similarly, AT&T cannot establish through its ICA a preeminent position such that the effect on other network users can be disregarded and ignored because AT&T wants what it want. 

Silver Direct 108-114
Silver Rebuttal 47-48
 
	

	AT&T Issue Statement:

a). Should the ICA specifically list the types of Commingled Arrangements for which SBC has developed processes, instead of just referring to the CLEC website?

What rates should apply to the Commingling Arrangements that SBC has made available for ordering?

SBC Missouri’s Issue Statement:  Should SBC Missouri require AT&T to submit a BFR for a commingling arrangement not found on the list of orderable Commingled Arrangements?

Should AT&T be charge a time and materials charge for Commingling work done by SBC Missouri?
	13
	SBC 2.11.4-2.11.4.2
	2.11.4  In accordance with and subject to the provisions of this Section 2.11, any request by AT&T for SBC MISSOURI to perform the functions necessary to Commingle (as well as requests where AT&T also wants SBC MISSOURI to complete the actual Commingling), shall be made by AT&T in accordance with the bona fide request (BFR) process set forth in this Attachment. 

2.11.4.1  SBC MISSOURI is developing a list of Commingled Arrangements that will be available for ordering, which list will be made available in the CLEC Handbook and posted on “CLEC On-line.”  Once that list is included in the CLEC Handbook or posted, whichever is earlier, AT&T will be able to submit orders for any Commingled Arrangement on that list without the necessity of submitting a BFR.  The list will include, at a minimum, the following order types:

UNE DS1 loop connected to a muxed DS3 special access facility;

UNE DS1 transport connected to a muxed DS3 special access facility  ; and

UNE DS3 transport connected to a non-concatenated channelized (special access higher facility);and

 UNE DS1 loop connected to a dedicated DS1 transport special access facility
2.11.4.2 Any AT&T request for a Commingled Arrangement not found on the then-existing list of orderable Commingled Arrangements must be submitted via the bona fide request (BFR) process. In any such BFR, AT&T must designate among other things the UNE(s), combination of UNEs, and the facilities or services that AT&T has obtained at wholesale from SBC MISSOURI sought to be Commingled and the needed location(s), the order in which such UNEs, such combinations of UNEs, and such facilities and services are to be Commingled, and how each connection (e.g., cross-connected) is to be made between them.

2.11.4.3
For any commingled arrangement, SBC MISSOURI shall charge AT&T the rates and charges applicable to the Section 251 UNE(s) or those applicable to the facilities or services that AT&T has obtained at wholesale from SBC as well as other applicable rates (e.g. service order charge, record change charge). For commingling orders pursuant to a BFR, AT&T shall be charged a reasonable fee for any Commingling work done by SBC MISSOURI under this Section 2.11 (including performing the actual Commingle).  Such fee shall be calculated using the Time and Material charges as reflected in the Appendix Pricing.  SBC MISSOURI’s Preliminary Analysis to the BFR shall include an estimate of such fee for the specified Commingling.  


	a).  Yes.  SBC’s Proposed Sections 2.11.4.1 through 2.11.4.3 of UNE Attachment 6 (AT&T UNE Issue 13) sets up a process whereby commingled arrangements that are available for ordering would be listed in the CLEC Handbook and on CLEC On-line.  For those arrangements not listed on CLEC On-line, AT&T would be required to submit a BFR   While AT&T believes in general that this is a workable approach, AT&T has concerns about SBC’s ability to delay the provision of commonly requested commingled arrangements by simply refusing to list them on the CLEC website.  Additionally, AT&T does not believe that SBC should have the power to unilaterally control whether a commingling arrangement can be ordered or must be submitted through a BFR simply by modifying the arrangements listed on the CLEC website.  Instead, the commonly requested commingled arrangements should be referenced in the ICA, as well as listed on CLEC On-line.  

b).  SBC Missouri proposes assessing some charges on the basis of Time and Materials charges and others on a “market-based” rate.  In fact, AT&T believes that most commingling arrangements do not justify charges beyond those included in the non-recurring and recurring charges for the facilities involved.  In all likelihood, this would apply to the same set of regularly provided commingling arrangements for which no BFR should be required.  In those unusual cases in which SBC Missouri may be asked to perform work for which it is not otherwise compensated, AT&T would anticipate that the BFR process would include the identification of appropriate charges based on the hourly rates for Time and Materials that have been approved by the Commission.  Of course, AT&T would want to ensure that SBC Missouri would provide sufficient information to ensure that any time estimates are accurate and not inflated.

Rhinehart Direct at 44-47.

Rhinehart Rebuttal at 20

	2.11.4  In accordance with and subject to the provisions of this Section 2.11, any request by AT&T for SBC MISSOURI to perform the functions necessary to Commingle (as well as requests where AT&T also wants SBC MISSOURI to complete the actual Commingling), shall be made by AT&T in accordance with the bona fide request (BFR) process set forth in this Attachment. 

2.11.4.1  SBC MISSOURI is developing a list of Commingled Arrangements that will be available for ordering, which list will be made available in the CLEC Handbook and posted on “CLEC On-line.”  Once that list is included in the CLEC Handbook or posted, whichever is earlier, AT&T will be able to submit orders for any Commingled Arrangement on that list.  The list may be modified, from time to time.  

2.11.4.2 Any AT&T request for a Commingled Arrangement not found on the then-existing list of orderable Commingled Arrangements must be submitted via the bona fide request (BFR) process. In any such BFR, AT&T must designate among other things the UNE(s), combination of UNEs, and the facilities or services that AT&T has obtained at wholesale from SBC MISSOURI sought to be Commingled and the needed location(s), the order in which such UNEs, such combinations of UNEs, and such facilities and services are to be Commingled, and how each connection (e.g., cross-connected) is to be made between them.

2.11.4.2
In addition to any other applicable charges, AT&T shall be charged a reasonable fee for any Commingling work done by SBC MISSOURI under this Section 2.11 (including performing the actual Commingle).  Such fee shall be calculated using the Time and Material charges as reflected in the Appendix Pricing.  SBC MISSOURI’s Preliminary Analysis to the BFR shall include an estimate of such fee for the specified Commingling.  With respect to a BFR in which AT&T requests SBC MISSOURI to perform work not required by this Section 2.11.4, AT&T shall be charged a market-based rate for any such work.
	a)  SBC has modified its language to make it clear that a BFR is not required for every BFR.  It is impossible for SBC MISSOURI to anticipate each and every possible commingled arrangements that CLECs may actually want to order.  As the desired commingled arrangements are identified and defined, SBC MISSOURI will develop processes and those arrangements will likely no longer require a BFR.  .  Nevertheless, based upon what SBC  believed would be common requests for commingling and in anticipation of the approval of contracts containing terms and conditions related to Commingling under the TRO, SBC has been developing processes for certain commingling arrangements. As those commingled arrangements for which processes are developed and tested are complete, SBC will list them so that CLECs know which arrangements it is able to submit orders for (subject to FCC requirements, such as 51.318(b) where applicable).

For commingled arrangements sought but not listed, a BFR will need to be submitted.  This is no different than the way UNE combos became available – certain combos were very common and commonly sought, and those became available first as the needed processes were developed and tested to ensure they worked.  But if a CLEC wanted a UNE combo that wasn’t listed, a BFR was needed.

The industry is still in the early days of commingling, inasmuch as before it was prohibited. It is hardly surprising that mature processes are not yet available.

b)  AT&T should pay time and material charge for any work done by SBC for the specified Commingling.

For the foregoing reasons, SBC MISSOURI’s proposed language should be adopted.  

Silver Direct 95-99
Silver rebuttal 13; 46-47
 
	

	AT&T’s Issue Statement:

Is SBC MISSOURI’s language in 2.11.6 sufficiently covered in other areas of this Attachment and therefore unnecessary?

SBC MISSOURI’s Issue Statement:

Should the ICA set forth specific requirements for commingling?
	14
	SBC 2.11.6
	None
	See AT&T’s position for Issue 15.  

Yes.  SBC’s language is redundant to other SBC proposed language in the preceding sections of 2.11.  For example SBC’s language in 2.11.1.2 replicates the second sentence in 2.11.6.

Another example of the redundancy within this section is the parties agreed to language in section 2.11.2:

2.11.2 Except as provided in Section 2.12 and, further, subject to the other provisions of this Agreement, SBC shall permit AT&T to Commingle a UNE or a combination of UNEs with facilities or services obtained at wholesale from SBC  to the extent required by FCC or Missouri  Commission rules and orders.  

 Rhinehart Direct at 47-48.

Rhinehart Rebuttal at 21
	2.11.6
Nothing in this Agreement shall impose any obligation on SBC MISSOURI to allow or otherwise permit Commingling, a Commingled Arrangement, or to perform the functions necessary to Commingle, or to allow or otherwise permit CLEC to Commingle or to make a Commingled Arrangement, beyond those obligations imposed by the Act, including the rules and orders of the FCC.  The preceding includes without limitation that SBC MISSOURI shall not be obligated to Commingle network elements that do not constitute required UNEs under 47 U.S.C. § 251(c)(3) (including those network elements no longer required to be so unbundled), or where UNEs are not requested for permissible purposes.  If AT&T does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria, including Statutory Conditions  for a particular UNE involved or to be involved in a Commingled Arrangement, AT&T shall not request such Commingled Arrangement or continue using such Commingled Arrangement.  
	SBC MISSOURI does not agree that it is unnecessary to include this language in the Section related to Commingling, or that it is the same as language elsewhere in the Attachment, as AT&T suggests.   The language is intended to avoid potential post-arbitration disputes and claims that the limitations set forth in the proposed 2.11.6 somehow do not or no longer apply in the commingling contest.

Silver Direct 113-115

 
	

	AT&T’s Issue Statement:

1) Should SBC be permitted to impose additional charges (beyond the applicable UNE rates) on AT&T simply to establish the processes its needs to perform its obligation to provide UNEs in the ICA?

2) Should SBC be obligated to follow change of law terms within the ICA, when SBC believes a change of law occurs?

SBC MISSOURI’s Issue Statement:

1)  Where processes for any UNE requested (whether alone or in conjunction with other UNEs and services) are not already in place,  should SBC MISSOURI be permitted to develop and implement such processes?

2)  Are the applicable Change Management guidelines the appropriate method for establishing new OSS systems changes, if any, for OSS functions related to UNE not already in place?

3) Should SBC MISSOURI have an obligation to provide UNEs, combinations of UNEs and AT&T elements and Commingled Arrangements beyond the Act and current FCC rules?


	15
	SBC 2.12.9-2.12.11
	None
	 The FCC confirmed in the TRRO that USTA-II did not change SBC’s obligation to provide loop and transport combinations in the form of EELs pursuant to the Act and applicable state law.  Moreover, USTA II did not change or vacate the eligibility criteria for access to EELs set forth in the TRO.  Thus the eligibility criteria established in the TRO still apply, and AT&T’s proposed language is consistent with those requirements.

SBC’s proposed language, in contrast, imposes restrictions and constraints not supported in the FCC rules.

Rhinehart Direct at 48-49

Rhinehart Rebuttal at 21. 

 
	2.12.9
Where processes for any Lawful UNE requested pursuant to this Agreement, whether alone or in conjunction with any other UNE(s) or service(s), are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines. 

2.12.10
SBC MISSOURI will combine Lawful UNEs, combine Lawful UNE(s) with network elements possessed by AT&T, and/or Commingle only as set forth in this Attachment Lawful UNEs.

2.12.11
The Parties intend that this Attachment Lawful UNEs contains the sole and exclusive terms and conditions by which AT&T will obtain Lawful UNEs from SBC MISSOURI.  Accordingly, except as may be specifically permitted by this Attachment Lawful UNEs, and then only to the extent permitted, AT&T and its affiliated entities hereby fully and irrevocably waive any right or ability any of them might have to purchase any unbundled network element (whether on a stand-alone basis, in combination with other UNEs (Lawful or otherwise), with a network element possessed by AT&T, or pursuant to Commingling or otherwise) directly from any SBC MISSOURI tariff, to the extent such tariff(s) is/are available, and agree not to so purchase or attempt to so purchase from any such tariff.  Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, the failure of SBC MISSOURI to enforce the foregoing (including if SBC MISSOURI fails to reject or otherwise block orders for, or provides or continues to provide, unbundled network elements, Lawful or otherwise, under tariff) shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.  At its option, SBC MISSOURI may either reject any such order submitted under tariff, or without the need for any further contact with or consent from AT&T, SBC MISSOURI may process any such order as being submitted under this Attachment Lawful UNEs and, further, may convert any element provided under tariff, to this Attachment Lawful UNEs, effective as of the later in time of the (i) Effective Date of this Agreement/Amendment, or (ii) the submission of the order by AT&T.


	For those wholesale services eligible to be converted to UNEs based on the TRO and the TRO Remand, it is difficult to understand how the parties can implement their ICA without guidelines and ordering requirements for conversions.  Neither AT&T nor the CLEC Coalition have proposed any alternative processes, nor have either of them provided any detail regarding what conversions the ICA may require, other than those already provided by SBC Missouri.  Accordingly, SBC Missouri’s position and language should be adopted.

It is clear that the parties cannot identify all types of conversions that would be potentially applicable under the terms and conditions of the ICA resulting from this arbitration.  It would be impossible for SBC Missouri to anticipate every “flavor” of conversion that might be requested, and extremely wasteful for SBC Missouri to develop processes for every imaginable conversion, only to find that there is no CLEC demand for it.  In the event processes were not already in place, development of these processes should follow the Change Management guidelines, so that uniform processes can be implemented for all CLECs interested in the same types of conversions, including AT&T.
Silver Direct 53-54
Silver Rebuttal 2-5
 
	

	AT&T’s Issue Statement:

What UNE loops must SBC provide to AT&T and under what terms and conditions?

SBC MISSOURI’s Issue Statements:

1) What UNE loops must SBC Missouri provide to AT&T after the TRO Remand Order and under what terms and conditions? 

bDoes a broadband loop have to be provided as an alternative element to AT&T when broadband is no longer required under Section 251? c) Is SBC Missouri obligated to provide UNE-P at TELRIC pricing even where there has been no finding of impairment?


	16
	SBC 4.2-4.2.1, 4.3.4-4.4, 4.6, 4.9

AT&T 4.2-4.2.1, 4.3.4-4.4, 4.6, 4.7, 4.9-4.9.3.1

Appendix Virtual Collocation, Sections 12.4.6-12.4.6.2.1 (references to Entrance Facilities)


	4.2 Pursuant to applicable FCC rules, a local loop UNE is a dedicated transmission facility between a distribution frame (or its equivalent) in an SBC  MISSOURI Central Office and the loop demarcation point at an End User customer premises. The loop includes the NID and may include the Inside Wire subloop in a multi-unit environment where the Inside Wire subloop is owned or controlled by SBC MISSOURI. The Parties acknowledge and agree that a transmission facility to a CMRS facility does not have to be unbundled.  The local loop UNE includes all features, functions and capabilities of the transmission facility, including attached electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), and CLEC requested line conditioning (subject to applicable charges in Appendix Pricing).  The local loop UNE includes, but is not limited to  DS1, DS3,  fiber, and other high capacity loops to the extent required by applicable law.  AT&T agrees to operate each loop type within the technical parameters accepted within the industry.


	AT&T proposes a simple statement that the “local loop UNE includes, but is not limited to DS1, DS3, fiber, and other high capacity loops to the extent required by applicable law.”  SBC’s competing language is lengthier, lists a number of different types of loops and is stated in the negative (i.e., loop types are “limited” to …).

AT&T’s proposed language in section 4.2 is preferable to SBC’s because it is permissive and not restrictive. AT&T is entitled to the full functionality and capabilities of UNEs that it acquires from SBC in a non-discriminatory manner.  In the spirit of fostering creative, competitive telecommunications services, AT&T should not be limited by the types of signals and transmission protocols it provides between its network and its customers, provided that no harm or interference is caused to other loops or services within the same cable.  SBC’s prescriptive and limiting language limits AT&T’s use of loops to copper-based technology and precludes AT&T’s use of loops and loop facilities based on fiber.  SBC’s language also has the potential of limiting legitimate competitive use of SBC’s loop facilities.  

AT&T should be able to access “fiber and other high capacity loops to the extent required by applicable law.” At a minimum, this means that AT&T should have access to loops that utilize loop fiber to the full extent required by FCC rules (i.e., in “brownfield” situations where SBC has overbuilt its copper facilities and then retired the copper loops).  AT&T’s proposed language is not intended to provide access to dark fiber loops, because the FCC has made a specific finding that requesting carriers are not impaired on a nationwide basis without access to unbundled dark fiber loops. TRRO ¶ 182.  The parties have settled their dispute regarding dark fiber loops, and have elsewhere agreed to language incorporating this agreement for inclusion in the ICA.

Rhinehart Direct at pp. 49-51.

Rhinehart Rebuttal at pp.  21-22
	4.2 Pursuant to applicable FCC rules, a local loop UNE is a dedicated transmission facility between a distribution frame (or its equivalent) in an SBC MISSOURI Central Office and the loop demarcation point at an End User customer premises. The loop includes the NID and may include the Inside Wire subloop in a multi-unit environment where the Inside Wire subloop is owned or controlled by SBC MISSOURI. The Parties acknowledge and agree that a transmission facility to a CMRS facility does not have to be unbundled.  The local loop UNE includes all features, functions and capabilities of the transmission facility, including attached electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), and CLEC requested line conditioning (subject to applicable charges in Appendix Pricing).  Lawful UNE Local Loop are limited to copper loops (two-wire and four-wire analog voice-grade copper loops, digital copper loops [e.g., DSOs and integrated services digital network lines]), as well as two-wire and four-wire copper loops conditioned, at AT&T’s request and subject to charges, to transmit the digital signals needed to provide digital subscriber line services). DS1 Digital Loops (where they have not been Declassified and subject to caps set forth in Section XXX ,and DS3 Digital Loops (where they have not been Declassified and subject to caps set forth in Section XXXX) where such loops are deployed and available in SBC MISSOURI wire centers.  AT&T agrees to operate each loop type within the technical  parameters accepted within the industry.

4.2.1  SBC MISSOURI must provide timely access to unbundled loops offered under the terms of this agreement.  SBC MISSOURI’s timeliness will be measured as required by the provisions in the Attachment:  Performance Measurements.

4.3.1  The standard for 2-Wire analog loop is loss not exceeding 8 dB.  SBC will offer 2-Wire analog loop not to exceed 5dB as an option which supports analog voice frequency, voice band services with loop start signaling within the frequency spectrum of approximately 300 Hz and 3000 Hz. 

4.3.4  Pursuant to 47 C.F.R. § 51.319(a)(2)(i), SBC MISSOURI is not required to provide unbundled access to the packet switched features, functions and capabilities of its hybrid loops. 

4.3.7
Nothing in the loop definitions provided above is intended to limit AT&T from using UNE DSL loops to transmit signals in the ranges as specified in Attachment 25: DSL, which forms a part of this Agreement.  SBC MISSOURI agrees to provide AT&T with access to UNEs for providing advanced services in accordance with the terms of Attachment DSL, UNE Line Splitting, and the general terms and conditions applicable to UNEs.

4.4
AT&T may request and, to the extent technically feasible, SBC MISSOURI will provide additional loop types and conditioning pursuant to the BFR process. The availability of a loop type, through the BFR process does not limit the availability to AT&T of equivalent functionality that are available to AT&T and priced under this Agreement.

4.6  In addition to any liability provisions in this agreement, SBC MISSOURI does not guarantee or make any warranty with respect to unbundled loops when used in an explosive atmosphere.  AT&T will indemnify, defend and hold SBC MISSOURI harmless from any and all claims by any person relating to AT&T’s or AT&T end user's use of unbundled loops in an explosive atmosphere, excluding claims of gross negligence or willful or intentional conduct by SBC MISSOURI.  


	AT&T’s proposed language contains confusing references to elements eliminated from unbundling requirements by the TRO and TRRO. For example, in Section 4.2 AT&T specifically lists DS1, DS3, fiber and “other high capacity loops.” If AT&T intends that to include OCn level loops, those were clearly removed from unbundling requirements by the TRO and the impairment finding for DS1 and DS3 loops was clarified by the TRRO to be limited to non-Tier 1 wire centers.  The reference to entrance facilities in Section 4.6 is inappropriate in light of the TRO and the TRRO. These language offerings by AT&T should be rejected. In contrast, SBC MISSOURI’s proposed language at Sections 4.2 and 4.3.6 clarify which loops are subject to unbundling pursuant to current law. These language offerings bring clarity to the agreement and should be adopted. b)  See Issue 28 below relating to Section 4.2.1.

c) See Issue 29 below relating to section 4.3.1.

Also see Issue 18 relating to to AT&T’s proposed Section 4.7.   
 Smith Direct 6-8; 8-13

Chapman Direct 55-63;63-81
Smith Rebuttal 14-16

Silver Rebuttal 31-32

Chapman Rebuttal 23; 33-48
	

	AT&T’s Issue statement:

Under what terms and conditions must SBC provide loops to AT&T (see Issue 17)?

SBC MISSOURI’s Issue Statement:

Is AT&T entitled to have access to packet switching components of NGDLC?
	17
	SBC 4.10-4.10.3

AT&T 4.7 


	4.7 Notwithstanding the foregoing, SBC MISSOURI loops that employ Next Generation Digital Loop Carrier (NGDLC), technology may include one or more transmission facilities between one or more distribution frames, digital loop carriers (DLC) and remotely deployed DSLAM, owned or controlled by SBC MISSOURI.  Access to the unbundled Local Loop network element shall also include the use of all test access functionality, including without limitation, smart jacks, for both voice and data.


	See 47 CFR 51.319(a)(2)(3).  AT&T is not requesting access to the DSLAM but rather access to the loop in place.  The TRO, under the FCC’s requirement for SBC to provide access to Hybrid loops, specifically requires SBC to provide access to the loop regardless of whether SBC must use time division multiplexing to accomplish or provide a spare home run copper loop.  AT&T’s language is fully consistent with SBC’s legal obligations

Rhinehart Direct at pp. 51-55.

Rhinehart Rebuttal at 22
 
	4.9.3 “Hybrid Loops.”  SBC MISSOURI  will provide AT&T with access to hybrid loops in accordance with the FCC’s lawful and effective rule, 47 C.F.R. §51.319(a)(2), as such rule may be modified from time to time. A Hybrid Loop is a local loop composed of both fiber optic cable usually in the feeder plant, and copper wire or cable, usually in the distribution plant. 
4.9.3.1  Packet switching facilities, features, functions, and capabilities. SBC MISSOURI is not required to provide unbundled access to the packet switched features, functions and capabilities of its hybrid loops. Packet switching capability is the routing or forwarding of packets, frames, cells, or other data units based on address or other routing information contained in the packets, frames, cells or other data units, and the functions that are performed by the digital subscriber line access multiplexers, including but not limited to the ability to terminate an end-user customer’s copper loop (which includes both a low-band voice channel and a high-band data channel, or solely a data channel); the ability to forward the voice channels, if present, to a circuit switch or multiple circuit switches; the ability to extract data units from the data channels on the loops; and the ability to combine data units from multiple loops onto one or more trunks connecting to a packet switch or packet switches. 


	AT&T’s proposed language improperly mixes a number of different issues together and is not consistent with the FCC’s TRO and implementing rules. 

First, SBC MISSOURI’s unbundling obligations with respect to hybrid loops are addressed in Section 4.11 of Appendix UNE. Therefore, AT&T’s proposed language as to access to SBC MISSOURI’s NGDLC architecture is addressed in Section 4.11 and should not be addressed as proposed by AT&T in Section 4.7. Moreover, even assuming it was appropriate to have duplicative and conflicting language in Section 4.7 (which it is clearly not), AT&T’s proposed language is entirely inconsistent with the FCC’s TRO.  

With respect to the unbundling of hybrid loops, the FCC, in its TRO and implementing rules, found that ILECs are not required “to unbundle the next-generation network, packetized capabilities of their hybrid loops to enable requesting carriers to provide broadband services,” including “any transmission path over a fiber transmission facility between the central office and the customer’s premises (including fiber feeder plant) that is used to transmit packetized information.” The FCC also found that ILECs are not required “to provide unbundled access to any electronics or other equipment used to transmit packetized information over hybrid loops, such as the xDSL-capable line cards installed in DLC systems or equipment used to provide passive optical networking (PON) capabilities. TRO ¶ 288 and 47 C.F.R. § 51.319(a)(2)(i). In addition, in Paragraph 537 and Footnote 1645 of the TRO, the FCC stated that its finding, “on a national basis, that competitors are not impaired without access to packet switching, including routers and DSLAMS” applies to both the mass market and the enterprise market. TRO ¶¶537 and 540 and FN 1645. Therefore, it is clear that under the FCC’s TRO and implementing rules, SBC MISSOURI has no obligation to make available on an unbundled basis the packetized bandwidth and capabilities of its hybrid loops, including without limitation, unbundled access to DSLAMs as AT&T seeks to improperly require in Section 4.7 of its proposed language.  

However, SBC MISSOURI fully recognizes that under the FCC’s TRO and implementing rules, SBC MISSOURI continues to be required “to provide an entire non-packetized transmission path capable of voice-grade service (i.e., a circuit equivalent to a DSO circuit) between the central office and the customer’s premises and that this obligation is reflected in Section 4.11 of the Parties’ Appendix UNE. In particular, the FCC in this regard, found that “[CLECs] will be able to obtain access to UNE loops comprised of the feeder portion of the [ILEC’s] loop plant, the distribution portion of the loop plant, the attached DLC system, and any other attached electronics used to provide a voice-grade transmission path between the customer’s premises and the central office.” TRO ¶¶ 296-297 and FN’s  850 and 854-855. The FCC limited “the unbundling obligations for narrowband services to the TDM-based features, functions, and capabilities of these hybrid loops.” TRO ¶¶ 213 and 296 and FN  627. As an alternative, the FCC found that in lieu of providing a TDM-based narrowband pathway over their hybrid loop facilities (if the ILEC has not removed such loop facilities), ILECs “may elect, instead, to provide a homerun copper loop.”  TRO ¶296 and 47 C.F.R. §51.319(a)(2)(iii)(A) and (B). The FCC found that ILECs remain obligated to provide unbundled access to copper loops, copper subloops and TDM-based loops such as DS1s and DS3s for the deployment of broadband (and narrowband) services. TRO ¶200 and FN 627 and 47 C.F.R. §51.319(a)(2)(ii). Because SBC MISSOURI’s unbundling obligations are reflected in Section 4.11 of this Appendix (and reflect the FCC’s findings in its TRO and implementing rules with respect to hybrid loops) and because AT&T’s proposed language would require SBC MISSOURI to provide access to packet switching components, including unbundled DSLAMs, which the FCC specifically found that SBC MISSOURI is not required to provide, AT&T’s proposed language for its proposed Section 4.7 must be rejected. 

Moreover, AT&T’s proposed language also provides that access to unbundled local loops shall include the use of all test access functionality, including without limitation, smart jacks, for both voice and data. However, such language cannot be found in the TRO or the FCC’s implementing rules. Although the FCC’s TRO addresses smart jacks, they are addressed in the context of the FCC’s discussion as to the loop modification activities that ILECs must perform, and provides that an ILEC “must perform all loop modification activities that it performs for its own customers…and therefore must perform for competitors…adding a smart jack….” TRO ¶634 and 47 C.F.R. §51.319(a)(8). However, the Parties have already agreed to language in Section 4.8.2 of their Appendix UNE which squarely addresses SBC MISSOURI’s obligations under the FCC’s TRO and implementing rules with respect to routine network modifications. In particular, the Parties agreed-to language in Section 4.8.2 of Appendix  UNE in pertinent part provides: “A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications include, but are not limited to... adding a smart jack….” 
For all of these reasons, AT&T’s proposed Section 4.7 must be rejected in full. 

Hatch Direct 7-9

Chapman Direct 55-63
Hatch Rebuttal 1; 9-10

Chapman Rebuttal 23-28
 
	

	AT&T’s Issue Statement:

1) How should routine network modifications be described in the ICA?

SBC MISSOURI’s Issue Statement:

1) What are the terms and conditions associated with routine network modifications in this appendix?

Both Parties’ Issue Statement:

2) Is SBC entitled to charge AT&T for routine network modifications?


	18
	SBC 4.8-4.8.7, 8.5.7 – 8.5.7.6, 15.12 – 15.12.6

AT&T 4.8. – 4.8.6, 8.5.7 – 8.5.7.6, 15.12 – 15.12.6
	4.8.5 This Agreement does not require SBC MISSOURI to deploy time division multiplexing-based capabilities with any copper or fiber packetized transmission facility to the extent  SBC MISSOURI has not already done so;  remove or reconfigure packet switching equipment or equipment used to provision a packetized transmission path; reconfigure a copper or fiber packetized transmission facility to provide time division multiplexing-based capabilities; to deploy TDM capability into new or existing packet-based  networks that never had TDM capability; nor does this Agreement prohibit SBC MISSOURI from upgrading a customer from a service provided over a copper loop to a packet 0switched or packet transmission service, or removing copper loops or subloops from the network, provided SBC MISSOURI complies with the copper loop or copper subloop retirement rules in 47 C.F.R. 51.319(a)(3)(iii). 

4.8.6 Notwithstanding anything to the contrary herein, SBC MISSOURI’s obligations with respect to routine network modifications and access to existing TDM capabilities of hybrid loops apply only where the loop transmission facilities are subject to unbundling and do not apply to  FTTH loops or FTTC loops. 
4.8.7 Intentionally Left Blank

8.5.7.6
Intentionally Left Blank

. 

15.12.6 Intentionally Left Blank


	[Also see Issue 6 above]

SBC is not entitled to impose additional charges on AT&T to perform routine network modifications.  The FCC noted that the costs of routine network modifications are most often already included in existing TELRIC rates. TRO, ¶ 640.  This means that, in most instances, existing non-recurring and recurring UNE rates have been set at levels that fully recover an ILEC’s forward-looking cost of performing routine network modifications and, as a consequence, no further cost recovery would be justified.  Certainly, no ILEC should be permitted to add these charges to an ICA without Commission review and approval of underlying cost studies.  Accordingly, SBC’s attempt to impose additional charges here, without benefit of a commission cost proceeding should be rejected, and all SBC proposed language specifying extra charges for routine network modifications should be eliminated.

In Docket 2004-135, the Maine Commission agreed with the FCC that the costs of routine network modifications are often reflected in existing TELRIC rates.  The Maine Commission placed the burden of proof on the ILEC to demonstrate that additional charges are necessary.  The New York Public Service Commission issued a decision requiring Verizon New York to make any and all routine network modifications necessary without imposing any charge for such modifications. In making this finding, the NYPSC relied on the FCC’s TRO.

Mr. Rhinehart submitted testimony that based on his review of cost studies that were used to establish SBC’s UNE rates that the costs of routine network modifications were already included in SBC’s recurring and non-recurring UNE rates.   Mr. Rhinehart testified that SBC’s costs to build, operate and maintain its network were fully captured in the adopted rates.  Specifically, routine network modifications are the types of work that would be recorded on SBC’s books as either maintenance or repair costs.  Both of these types of costs were explicitly captured in SBC’s recurring UNE rates and in its non-recurring rates.  Thus, Mr. Rhinehart testified that SBC should not be allowed to establish new separate charges for routine network modifications because such charges would represent a double recovery 

Rhinehart Direct at 55-58     
	4.8  Routine Network Modifications – Unbundled Loop Facilities

4.8.1 
SBC MISSOURI shall make routine network modifications to UNE Local Loop facilities used by AT&T where the requested loop facility has already been constructed.  SBC MISSOURI shall perform routine network modifications to UNE Local Loop facilities in a nondiscriminatory fashion, without regard to whether the loop facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier. 

4.8.2
  A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications include, rearranging or splicing of existing cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that SBC MISSOURI ordinarily attaches to activate such a loops to activate for its own retail customers under the same conditions and in the same manner that SBC MISSOURI does for its own retail customers. Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings. SBC MISSOURI will place drops in the same manner as it does for its own customers. 

4.8.3
Routine network modifications do not include constructing new loops; installing new cable; securing permits or, rights-of-way, constructing and/or placing new manholes, or conduits.; installing new terminals;.  SBC MISSOURI is not obligated to perform those activities for a requesting telecommunications carrier. 
4.8.4 SBC MISSOURI shall determine whether and how to perform routine network modifications using the same network or outside plant engineering principles that would be applied in providing service to SBC MISSOURI’s retail customers.  

4.8.5  This Agreement does not require SBC MISSOURI to deploy time division multiplexing-based features, functions and capabilities with any copper or fiber packetized transmission facility to the extent  SBC MISSOURI has not already done so;  remove or reconfigure packet switching equipment or equipment used to provision a packetized transmission path; reconfigure a copper or fiber packetized transmission facility to provide time division multiplexing-based features, functions and capabilities; to deploy TDM voice grade transmission capacity into new or existing networks that never had TDM capability; nor does this Agreement prohibit SBC MISSOURI from upgrading a customer from a TDM-based service to a packet switched or packet transmission service, or removing copper loops or subloops from the network, provided SBC MISSOURI complies with the copper loop or copper subloop retirement rules in 47 C.F.R. 51.319(a)(3)(iii). 

4.8.6 Notwithstanding anything to the contrary herein, SBC MISSOURI’s obligations with respect to routine network modifications apply only where the loop transmission facilities are subject to unbundling and, as to access to the TDM capabilities of SBC MISSOURI’s hybrid loops, only with respect to any existing capabilities of SBC MISSOURI’s hybrid loops.  SBC MISSOURI has not obligation to perform routine network modifications in connection with FTTH loops or FTTC loops. 

4.8.7 SBC MISSOURI shall provide routine network modifications at the rates, terms and conditions set out in this Attachment, and the Schedule of Prices.  A rate for any routine network modification shown as “ICB” in the Schedule of Prices or the applicable tariff indicates that the Parties have not negotiated, and/or that the Commission has not reviewed and approved, a specific rate for that routine network modification.  The ICB rate shall be determined on an individual case basis and shall reflect an engineering estimate of the actual costs of time and materials required to perform the routine network modification; provided, however, that the ICB rate shall not include any costs already recovered through existing, applicable recurring and non-recurring charges.  The resulting ICB rates shall continue to apply to such routine network modifications unless and until the parties negotiate specific rates for such routine network modifications or specific rates are otherwise established for such routine network modifications.

8.5.7
Routine Network Modifications – Lawful UNE Dedicated Transport
8.5.7.1
SBC MISSOURI shall make routine network modifications to Lawful UNE Dedicated Transport  facilities used by requesting telecommunications carriers where the requested Lawful UNE Dedicated Transport facilities have already been constructed.  SBC MISSOURI shall perform routine network modifications to Lawful UNE Dedicated Transport facilities in a nondiscriminatory fashion, without regard to whether the Lawful UNE Dedicated Transport facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier.
8.5.7.2 
A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications include rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  Routine network modifications do not include the installation of new aerial or buried cable for a requesting telecommunications carrier, and SBC MISSOURI is not obligated to perform those activities for a requesting telecommunications carrier. 

8.5.7.3
Routine network modifications do not include constructing new Lawful UNE Dedicated Transport; installing new cable; securing permits or rights-of-way; constructing and/or placing new manholes or conduits; or installing new terminals.  SBC MISSOURI is not obligated to perform those activities for a requesting telecommunications carrier. 

8.5.7.4
 SBC MISSOURI shall determine whether and how to perform routine network modifications using the same network or outside plant engineering principles that would be applied in providing service to SBC MISSOURI’s retail customers.   

8.5.7.5 Notwithstanding anything to the contrary herein, SBC MISSOURI’s obligations with respect to routine network modifications apply only where the dedicated transport transmission facilities are subject to unbundling. 

8.5.7.6
SBC MISSOURI shall provide routine network modifications at the rates, terms and conditions set out in this Attachment , and in the state specific Attachment Pricing.  A rate for any routine network modification shown as “ICB” in Attachment Pricing or the applicable tariff indicates that the Parties have not negotiated, and/or that the State Commission has not reviewed and approved, a specific rate for that routine network modification. The ICB rate shall be determined on an individual case basis and shall reflect an engineering estimate of the actual costs of time and materials required to perform the routine network modification; provided, however, that the ICB rate shall not include any costs already recovered through existing, applicable recurring and non-recurring charges. The resulting ICB rates shall continue to apply to such routine network modifications unless and until the Parties negotiate specific rates for such routine network modifications or specific rates are otherwise established for such routine network modifications.

15.12
Routine Network Modifications

15.12.1
SBC MISSOURI shall make routine network modifications to Lawful UNE Dedicated Transport Dark Fiber used by requesting Telecommunications Carriers for the provision of Telecommunication Services where the requested Lawful UNE Dedicated Transport Dark Fiber  facilities have already been constructed.  SBC MISSOURI shall perform routine network modifications to Lawful UNE Dedicated Transport Dark Fiber  in a nondiscriminatory fashion, without regard to whether such fiber being accessed was constructed on behalf, or in accordance with the specifications, of any Telecommunications Carrier. 

15.12.2
A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications do not include the installation of fiber for a requesting Telecommunications Carrier, nor do routine network modifications include the provision of electronics for the purpose of lighting dark fiber (i.e., optronics), and SBC MISSOURI is not obligated to perform those activities for a requesting Telecommunications Carrier. 

15.12.3
Routine network modifications do not include constructing new Lawful UNE Dedicated Transport Dark Fiber; installing new cable; securing permits or rights-of-way; constructing and/or placing new manholes or conduits; or installing new terminals.  SBC MISSOURI is not obligated to perform those activities for a requesting telecommunications carrier. 

15.12.4 SBC MISSOURI shall determine whether and how to perform routine network modifications using the same network or outside plant engineering principles that would be applied in providing service to SBC MISSOURI’s retail customers.   

15.12.5 Notwithstanding anything to the contrary herein, SBC MISSOURI’s obligations with respect to routine network modifications apply only where the dark fiber transport transmission facilities are subject to unbundling. 

15.12.6 SBC MISSOURI shall provide routine network modifications at the rates, terms and conditions set out in this Attachment.  A rate for any routine network modification shown as “ICB” in Attachment Pricing or the applicable tariff indicates that the Parties have not negotiated, and/or that the State Commission has not reviewed and approved, a specific rate for that routine network modification. The ICB rate shall be determined on an individual case basis and shall reflect an engineering estimate of the actual costs of time and materials required to perform the routine network modification; provided, however, that the ICB rate shall not include any costs already recovered through existing, applicable recurring and non-recurring charges. The resulting ICB rates shall continue to apply to such routine network modifications unless and until the Parties negotiate specific rates for such routine network modifications or specific rates are otherwise established for such routine network modifications.


	SBC MISSOURI has the right to recover costs for routine network modifications so long as there is no double recovery of the cost.  The type of required modification is determined by Engineering on an individual case basis. In its TRO, the FCC specifically stated that its “pricing rules provide incumbent LECs with the opportunity to recover the cost of the routine network modifications” required by the FCC in its TRO, but provide that there may not be any double recovery of these costs “(i.e., if costs are recovered through recurring charges, the incumbent may not also recover these costs through a NRC).” TRO ¶640. In its FN 1941, the FCC cites the Local Competition Order, 11 FCC Rcd at 15847, para. 682 which provides that “directly attributable forward-looking costs include the incremental costs of facilities and operations that are dedicated to the element. Such costs typically include the investment costs and expenses related to primary plant used to provide that element.” FN 1941 also cites 11 FCC Rcd at 15851, para. 691 which provides “Costs must be attributed on a cost-causative basis. Costs are causally-related to the network element being provided if the costs are incurred as a direct result of providing the network elements, or can be avoided, in the long run, when the company ceases to provide them.” Clearly, under the FCC’s TRO, SBC MISSOURI is entitled to cover (but not double recover) the costs it incurs, on a cost-causative basis, for routine loop modifications it performs on a CLEC’s behalf. For these reasons, SBC MISSOURI’s proposed language, which is entirely consistent with the FCC’s findings in this regard,  should be adopted. 

Hatch Direct 18-19

Smith Direct 24-28; 31-32
Smith Rebuttal 7-11
 
	

	SBC MISSOURI’s Issue Statement:

 For DS1 and DS3 Transport, where the FCC has declared that it is Declassified on routes between wire centers meeting certain criteria, how will the Parties implement the Declassification of such transport, where it was previously ordered under the Agreement on routes that were not, at that time, Declassified?

AT&T’s Issue Statement:

Should SBC be required to provide unbundled access to unbundled dedicated transport, and, if so, under what terms and conditions?  

What process should be used to confirm the identification of relevant wire centers?

What are the appropriate terms for the conversion of Transitional Declassified Network Elements?

RESOLVED

05/16/05 JB
	19
	SBC 8.1, 8.2, 8.3.1, - 8.4.1, 8.5.2 – 8.5.6

AT&T 8.0-8.1, 8.2–8.4.1,  8.5.2 – 8.5.61


	AT&T accepted most of SBC’s language in 8.5.4 and  8.5.5, and all in 8.5.6 and as such  this issue is resolved, with the exception of the word Lawful ,which is being addressed in issue 1 and the section reference in 8.5.4 and 8.5.5 which is being addressed in Issue 2.


	Yes.   the TRRO confirmed that SBC still has an obligation to provide access to Dedicated Transport pursuant to Section 251 of  the Act.  In addition, SBC is still obligated to provide Dedicated Transport to AT&T at TELRIC-based rates under section 271 and state law.  The continued availability of Dedicated Transport at cost-based rates is essential to the continuation of competition in the local phone market and would promote consumer choice.  The terms and conditions outlined in AT&T’s proposed language provide for orderly and appropriate mechanisms for continued non-discriminatory access to unbundled Dedicated Transport facilities consistent with SBC’s current obligations.

Accordingly, AT&T’s proposed language, should be adopted.

See Issue 17 regarding identification of relevant wire centers.

See Issue 17 regarding the appropriate terms for conversion of Transitional Network Elements.


	8.0
DS1 and DS3 Dedicated Transport

8.1 Subject to Section 2 of this Attachment Lawful UNEs, and subject to the Rider, SBC MISSOURI  shall provide Lawful nondiscriminatory access to UNE DS1/DS3 Dedicated Transport  under the following terms and conditions in this subsection. 

8.2
For purposes of this Agreement, the following definitions apply:

8.3.1
Subject to the caps set forth in Sections 8.3.5 and 8.3.6 and the Rider, Lawful UNE DS1/DS3 Dedicated Transport will be provided only where such facilities exist at the time of AT&T request, and only over routes that are not or have not been Declassified.  

8.3.3
SBC MISSOURI will provide Lawful UNE DS1 and DS3 Transport to a requesting AT&T  only at the following speeds: DS1 (1.544 Mbps) and DS3 (44.736 Mbps). 

8.3.4
Lawful UNE DS1 and DS3 Transport includes, as follows: 

8.3.4.1
Multiplexing – an option ordered in conjunction with Lawful UNE DS1 or DS3 Dedicated Transport which converts a circuit from higher to lower bandwidth, or from digital to voice grade. Multiplexing is only available when ordered at the same time as Lawful UNE DS1 or DS3 Dedicated Transport. 

8.3.4.2
Other Optional features are outlined in Attachment Pricing. 

8.3.5
DS3 Transport “Caps”
8.3.5.1 SBC MISSOURI is not obligated to provide to AT&T more than twelve(12) DS3 Lawful UNE Dedicated Transport circuits on each route on which DS3 Dedicated Transport has not been otherwise Declassified; accordingly, AT&T may not order or otherwise obtain, and AT&T will cease ordering unbundled DS3 Dedicated Transport once AT&T has already obtained twelve DS3 Lawful UNE Dedicated Transport circuits on the same route.  If, notwithstanding this Section, AT&T submits such an order,  SBC MISSOURI will accept the order, but convert any requested DS3 Lawful UNE Dedicated Transport in excess of the cap to Special Access, and applicable Special Access charges will apply to AT&T for such DS3 Dedicated Transport circuits as of the date of provisioning. 

8.3.6
DS1 Transport “Caps”
8.3.6.1 SBC MISSOURI is not obligated to provide to AT&T more than ten (10) DS1 Lawful UNE Dedicated Transport circuits on each route on which DS1 Dedicated Transport has not been otherwise Declassified; accordingly, AT&T may not order or otherwise obtain, and AT&T will cease ordering unbundled DS1 Dedicated Transport once AT&T has already obtained ten DS1 Lawful UNE Dedicated Transport circuits on the same route.  If, notwithstanding this Section, AT&T submits such an order, SBC MISSOURI will accept the order, but convert any requested DS1 Lawful UNE Dedicated Transport in excess of the cap to Special Access, and applicable Special Access charges will apply to AT&T for such DS1 Dedicated Transport circuits as of the date of provisioning.  

8.4 
Diversity 

8.4.1
When requested by AT&T, and subject to all applicable terms, conditions, and applicable charges, and only where such interoffice facilities exist at the time of AT&T request, Physical diversity shall be provided for Lawful UNE Dedicated Transport.  Physical diversity means that two circuits are provisioned in such a way that no single failure of facilities or equipment will cause a failure on both circuits. 

8.5.2 DS1 Transport Declassification 

8.5.2.1
Subject to the cap described in Section 8.3.6, SBC MISSOURI shall provide AT&T with access to  Lawful UNE DS1 Dedicated Transport on routes, except routes where both wire centers defining the route are Tier 1 Wire Centers.  As such SBC MISSOURI must provide Lawful UNE DS1 Dedicated Transport under this Agreement only if a wire center at either end of a requested route is not a Tier 1 Wire Center, or if neither is a Tier 1 Wire Center. DS1 Dedicated Transport circuits on routes between Tier 1 Wire Centers are Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, AT&T may not order or otherwise obtain, and AT&T will cease ordering DS1 Lawful UNE Dedicated Transport on such route(s). 

8.5.3 DS3 Transport Declassification

8.5.3.1
 Subject to the cap described in Section 8.3.5, SBC MISSOURI shall provide AT&T with access to  Lawful UNE DS3 Dedicated Transport, except on routes where both wire centers defining the route are either Tier 1 or Tier 2 Wire Centers.  As such SBC MISSOURI must provide Lawful UNE DS3 Dedicated Transport under this Agreement only if a wire center on either end of the requested route is a Tier 3 Wire Center.  If both wire centers defining a requested route are either Tier 1 or Tier 2 Wire Centers, then DS3 Dedicated Transport circuits on such routes are Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, AT&T may not order or otherwise obtain, and AT&T will cease ordering DS3 Lawful UNE Dedicated Transport on such route(s). 

8.5.4 Effect on Embedded Base.  Upon Declassification of DS1 Dedicated Transport  or DS3 Dedicated Transport already purchased by AT&T as Lawful UNEs under this Agreement, SBC MISSOURI will provide written notice to AT&T of such Declassification, and proceed in accordance with Section 2.5 “Notice and Transition Procedure.”  

8.5.5 Products provided by SBC MISSOURI in conjunction with Lawful UNE DS1 or DS3 Dedicated Transport (e.g. Cross-Connects) shall also be subject to re-pricing under this Section and Section 2.5 “Notice and Transition Procedure” where such Transport is Declassified.

8.5.6
The Parties agree that activity by SBC MISSOURI under this Section 13.5 shall not be subject to the Network Disclosure Rules. 


	SBC’s position on this issue is more specifically stated in response to Issue 2, above, and is incorporated by reference here.

 Silver Direct 44
Chapman Rebuttal 23; 33-48
 
	

	SBC MISSOURI’s Issue Statement:

Is AT&T allowed access to Digital Cross-Connect System (DCS) as part of Unbundled Dedicated Transport (UDT) in light of the USTA II decision? 

AT&T’s Issue Statement:

Should SBC be required to provide  access to DCS, and, if so, under what terms and conditions?  
	20
	SBC 8.3, 8.3.5.1

AT&T 8.3.5.1 –8.3.5.1.3
	8.3.5  Digital Cross-Connect System (DCS)

8.3.5.1  SBC MISSOURI will offer Digital Cross-Connect System (DCS) as part of the unbundled dedicated transport element with the same functionality that is offered to interexchange carriers, or additional functionality as the Parties may agree.

8.3.5.1.1  DCS Establishment Charge – This charge applies for the initial setup of the AT&T database.  The database setup is a grid, built by SBC MISSOURI, that contains all of the unbundled dedicated transport circuits, loops, and other interoffice facilities that AT&T will be able to control and reconfigure.  Security, as well as circuit inventory, is built into the grid, permitting AT&T to control its own circuits.  Also included is initial training on the system.

8.3.5.1.2  Database Modification Charge – This charge applies each time AT&T requests a modification of its database.  A modification can be an addition or deletion of circuits terminating on a DCS, or a rearrangement of the database.

8.3.5.1.3  Reconfiguration Charge – This charge applies per termination point per DCS each time the routing of AT&T circuit is changed.  As an example, if AT&T has a circuit routing from its location “A” through two DCS offices to its location “B” and wants to reconfigure this circuit so that it is routed from “A” through two different DCS offices to location “C”, four reconfiguration charges would apply.  Two charges would apply for disconnecting from the original DCS offices and two charges would apply for connecting at the new DCS offices.  The Reconfiguration Charge will be provided in two forms and be priced uniquely:  (1) SBC MISSOURI Provided; and (2) AT&T Provided.
	Yes.    because SBC still has an obligation to provide access to Dedicated Transport, including DCS, pursuant to Section 251 of the Act.    DCS is a functionality that is part of the unbundled Dedicated Transport UNE and therefore SBC has an obligation to provide access to DCS as well.

Rhinehart Direct at pp. 61-62

 
	8.3.5  Digital Cross-Connect System (DCS)

8.3.5.1  SBC MISSOURI offers DCS as NRS (Network Reconfiguration Service) through the Federal Tariff F.C.C. No. 73, Section 18, Network Management Services, and AT&T may request NRS pursuant to the terms and conditions of that tariff.


	DCS has been provided only as a part of unbundled dedicated transport. SBC has continued to offer Digital Cross-Connect System services through the Federal Tariff.  AT&T has not availed itself of this service during the tenure of the existing interconnection agreement even though it has been available.

Silver Direct 122-125

Smith Direct 32-34
Smith Rebuttal 12-14
 
	

	AT&T’s Issue Statement:

If SBC does not provide timely access to an unbundled loop, should SBC be required to provide a broadband loop to AT&T under certain circumstances?

SBC MISSOURI’s Issue Statement:

Does a broadband loop have to be provided as an alternative element to AT&T  when broadband is no longer required under 251?

RESOLVED

5/16/05 JB


	21
	4.2.1 
	AT&T Accepted SBC’s language.  As such, this issue is resolved.
	
	4.2.1 SBC MISSOURI must provide timely access to unbundled loops offered under the terms of this agreement.  SBC MISSOURI’s timeliness will be measured as required by the provisions in Appendix: Performance Measurements.
	Chapman Rebuttal 23
	

	SBC MISSOURI’s Issue Statement:

Is SBC MISSOURI obligated to provide UNE switching, and the rest of a UNE-P, at TELRIC pricing even there has been no finding that impairment exists as to UNE switching?

AT&T’s Issue Statement: 

Where SBC does not provide full functionality of a 2-wire loop due to SBC MISSOURI’s network configuration, must SBC provide AT&T UNE-P at TELRIC?

RESOLVED

05/16/05 JB
	22
	4.3.1
	AT&T withdrew proposed language.  As such, this issue is resolved.


	
	4.3.1  The standard for 2-Wire analog loop is loss not exceeding 8 dB.  SBC will offer 2-Wire analog loop not to exceed 5dB as an option which supports analog voice frequency, voice band services with loop start signaling within the frequency spectrum of approximately 300 Hz and 3000 Hz.  
	
	


� SBC has proposed the use of the term "Lawful UNE" in this appendix and in other parts of the agreement. The parties have agreed to raise this issue in the UNE DPL, rather than in every appendix. Accordingly, this issue is set forth in UNE Issue 1. The parties have agreed to conform the entire agreement as appropriate based on the Commission's order relative to UNE Issue 1.





�  TRO ¶ 632.


�  47 C.F.R. §§ 51.319(a)(8)(i), 51.319 (e)(5)(i).


�  Iowa Utilities Bd. v. F.C.C., 219 F.3d 744 (8th Cir. 2000), aff'd in part and rev'd in part, Verizon Communications, Inc. v. F.C.C., 535 U.S. 467 (2002), vacated in part, Iowa Utilities Bd. v. F.C.C., 301 F.3d 957 (8th Cir. 2002).


�  TRO ¶ 646.


� AT&T admits that it “often engages in joint builds with other CLECs in order to share the high fixed costs of construction.” (TRO at fn. 1166)


� 	But only to the extent that conversion service orders had been placed earlier but not worked by SBC.





�
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