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Governor
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Governor Office Building

200 Madison, Suite 650
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Facsimile: 573-751-5562
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1-800-735-2966 TDD

1-800-735-2466 Voice

July 1, 2002

Mr. Dale H. Roberts

Secretary/Chief Regulatory Law Judge

Public Service Commission

P. O. Box 360

Jefferson City, MO  65102

RE:
Union Electric Company,


Case No. EC-2002-1

Dear Mr. Roberts:

Enclosed for filing in the above-referenced case please find the original PUBLIC COUNSEL’S RESPONSE TO COMPANY’S MOTION TO COMPEL.  Please "file" stamp the extra-enclosed copy and return it to this office.

Thank you for your attention to this matter.

Sincerely,

/s/ John B. Coffman

John B. Coffman

Acting Public Counsel

JBC:jb

cc: Parties of Record

BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

The Staff of the Missouri Public

)

Service Commission,


)







)

Complainant,

)







)



v.



)

Case No. EC-2002-1







)

Union Electric Company, d/b/a

)

AmerenUE,




)







)




Respondent.

)

PUBLIC COUNSEL’S RESPONSE TO COMPANY’S MOTION TO COMPEL


COMES NOW, the Office of the Public Counsel (Public Counsel), and responds to the Motion to Compel filed on June 21, 2002 in this matter by Union Electric Company, d/b/a AmerenUE (Company or AmerenUE).  Public Counsel stands by its original, timely objections, which were made March 25, 2002.  First, Public Counsel objects to this data request on the grounds that it is overly broad, unduly burdensome and fails to state with sufficient particularity the information requested.  Second, Public Counsel objects on the grounds that some of the information sought in this data request is not discoverable based upon attorney/client and work product privileges, including but not limited to communications with other parties in this case on the basis of the “common interest” doctrine.


However, to the extent that Public Counsel is able to respond in part, after taking the above into consideration, the office will attempt to do so within this response.


A. The data request is overbroad and fails to state with particularity the information requested, and is therefore unduly burdensome.

1.
The Company’s Data Request JJC-OPC-100 requests the following information:

“Identify all meetings or conversations between employees of the Office of the Public Counsel and any individuals other than employees of the Office of the Public Counsel or Ameren concerning any of the subjects of the rate complaint case EC-2002-1.  For each meeting or conversation, specify the date, the names of all individuals involved and the topics discussed.  Provide copies of any written materials that were shown to the outside parties.” (emphasis added.)

This data request requires, on plain reading, that any public counsel employee who may have so much as casually mentioned the fact that this case was pending, would be required to painstakingly reconstruct the date and topics of each such conversation, whether that conversation was with a member of the Commission staff, an intervenor, a significant other, a casual acquaintance encountered at on the street, or someone else.  


2.
The discovery process is intended to provide a mechanism by which parties may obtain information which is either relevant evidence needed to establish a material element of a party’s case, or which is reasonably calculated to lead to the discovery of admissible relevant evidence.    Mo. Civil Proc. Rule 56.01(b)(1).  The purpose of the discovery process is to eliminate, as far as possible, concealment and surprise in the trial of lawsuits and to provide a party with access to anything that is "relevant" to the proceedings and subject matter of the case not protected by privilege. State ex rel. Kawasaki Motors Corp., U.S.A. v. Ryan, 777 S.W.2d 247 (Mo. App. 1989).  However, the discovery process “was not designed to be a scorched earth battlefield upon which the rights of the litigants and the efficiency of the justice system should be sacrificed to mindless overzealous representation of plaintiffs and defendants." State ex. rel. Madlock v. O’Malley, 8 S.W.3d 890, 891 (Mo Banc 1999).


3.
The plain reading of DR JJC-OPC-100 reveals that it is not reasonably calculated to lead to the discovery of relevant, admissible information.  Moreover, the request must also be reviewed regarding the possibility that the information sought is privileged, as discussed in part B. below.

4.
In its motion to compel, the Company has failed to state why it believes that the information sought in this data request is necessary to preparing its case in this matter.  Although the Company claims that it “believes that it has a substantial need for the information requested in JJC-OPC-100 and would suffer undue hardship should Company be made to obtain the information by other means or should the Company not be allowed the review of said information” (Mot. to Compel, p. 2) it provides no basis for such “beliefs” nor has it identified any “hardship” that would befall the company if it were to seek this information by other means (i.e., by asking such a question at a deposition).  Further, the Company has provided no information whatsoever from which this Commission could reasonably conclude that the requested information is either (a) relevant and admissible as evidence in this case or (b) likely to lead to relevant, admissible evidence in this case.  

Meetings and conversations held by the Office of the Public Counsel are not at issue in this case nor are they related to any issue contained in the proposed List of Issues filed on June 27, 2002 in this case.  Company has not described in any way how this information relates to one of these issues, much less explain the nature of the “substantial need” it claims to have for this information.

5.
The request that the Company made is unduly burdensome.  The burden to Public Counsel has increased, rather than decreased in the three months since the original objection was lodged, given the numerous discussions between parties.  The Office of the Public Counsel does not keep records which would facilitate retrieving this information for the Company.  It is difficult to imagine why, after allowing this data request to lie dormant for three months, that the Company suddenly feels the need to insist that Public Counsel expend its limited resources on gathering data of, at best, marginal relevance, instead of preparing for hearing, without imputing bad faith to the Company’s timing of this action. 

B. The information sought in this data request includes information which is not discoverable under the attorney/client and work product privileges, including, but not limited to communications with other parties that are protected by the “common interest” doctrine.

6.
The purpose of discovery is to provide litigants with access to information which is necessary to “develop their respective contentions and to present their respective sides of the issues framed by the pleadings.” State ex rel. Anheuser v. Nolan, 692 S.W.2d 325, 328 (Mo. App. E.D. 1985).  However, “fulfillment of these purposes is the fulcrum upon which the need for discovery is to be balanced against the burden and intrusiveness involved in furnishing the information.” Id.  Issues of privilege must be weighed in determining whether a discovery request is overly intrusive.  A discovery request is overly intrusive when it seeks information which is protected by the attorney client privilege or the work product doctrine.

7.
Missouri recognizes the common interest exception to the waiver of attorney-client privilege and work product privilege.  See, Lipton Realty v. St. Louis Housing Authority, 705 S.W.2d 565, 570 (Mo. App. E.D. 1986).  In that case, the court found that privilege was not waived where communications were voluntarily shared with a third party, where the third party shared a common interest in the outcome of the litigation and where communications in question are made in confidence for the limited and restricted purpose of safeguarding shared interest.  The work product doctrine, which is broader than the attorney-client privilege, also protects communications under the common interest doctrine where the communications are made in anticipation of litigation where there is no reason to believe that the party with a common interest will disclose the information to an opposing party. American Standard, Inc., v. Bendix Corp., 71 F.R.D. 443 (WD Mo. 1976).

8.
A party may be ordered to provide protected information pursuant to a discovery request “only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the case and that the adverse party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.” Edwards v. State Bd. of Chiropractic Examiners, 2002 Mo. App. LEXIS 766.  However,  “In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.” Id. In other words, the work product is not discoverable. 

9.
There are two basic types of attorney work product: opinion work 

product and trial preparation materials. The work product doctrine was enunciated in the case of Hickman v. Taylor, 329 U.S. 495 (1947).   Work product is generally protected from discovery by Mo. Civil Proc. Rule 56.01(b)(3). 

In State ex rel. Atchison, T. & S.F. Ry. v. O'Malley, 898 S.W.2d 550 (Mo. banc 1995), the Missouri Supreme Court recognized that both tangible and intangible work product is protected. The court held in that case that a party could not properly inquire about the nature and extent of an adversary’s investigation, or the importance the adversary placed on various aspects of that investigation, without violating the work product doctrine.  Despite the Company’s rather disingenuous claim to the contrary, the data requested includes information which was gathered under the work product doctrine.   Conversations between parties which “concern subjects of the rate complaint case” are often the types of conversations undertaken by or in the presence of counsel to develop and test legal theories and conclusions about the subjects of this rate complaint case. 


10.
Mo. Rule of Civ. Proc. 56.01(b)(3) requires a showing, by the party seeking discovery of trial preparation materials, of “substantial need” for the information and the inability to obtain the “substantial equivalent” of the information by other means “without undue hardship.”  The Company has alleged such to be the case, but has made no such showing as to any of the components of this requirement. 


C. To the extent that Public Counsel is able to understand and comply with this data request, the Commission should consider the following information.

11.
In order to proceed before this Commission in due candor, Public Counsel will state for the record that, from time to time, members of the office have made comments, or had discussions regarding this case with persons who are not employees of the Office of the Public Counsel or of AmerenUE.  No records were kept of those conversations, nor does Public Counsel keep such records in the ordinary course of business.  In general, the types of conversations include the following:


(a) Public Counsel employees often speak to Commission Staff members regarding pending cases, as needed.  These are generally brief, casual conversations, in which data may be discussed, and tend to occur on an ad hoc basis. Public Counsel does not memorialize such contacts with the Staff in writing.  Because Public Counsel and the Staff are both covered by Sec. 386.480 of RSMo 2000, these conversations may occasionally include a discussion of specific data obtained by each office from the company in question.  As a general rule, data requests are issued by both the Staff and Public Counsel to the company, and may be issued between Staff and Public Counsel as well, as a method of obtaining such information.  Documents are generally not shared between the offices in the absence of data requests.  Public Counsel does not memorialize such contacts with the Staff in writing.

(b) Since this case has been pending, employees of the Public Counsel have had occasional conversations with persons connected with other parties in this case.  A high degree of care is taken to ensure compliance with the law, Commission rules and the Protective Order issued in this case.  During such conversations, information in the public record would have been discussed.



(c) Since this case has been pending, some employees of the Public Counsel have stated, in general, to persons not employed by Ameren or Public Counsel, that they are working on a complaint case against Company.  No non-public information was disclosed in any such conversation.  No written records exist of such conversations.  


(d) In February of 2002, some employees of Public Counsel met with members of the Staff, as well as some attorneys and witnesses for some of the intervenors in this case.  This meeting included discussion of rate or return and depreciation issues in this case.  No documents were generated or exchanged from this meeting.  In May and June, some employees of Public Counsel met with members of the Staff and some attorneys and witnesses for some of the intervenors, and discussed possible proposals for settlement in this case.  Some of these discussions were also attended by parties representing AmerenUE’s interests.  Other discussions were held among various parties during the times set aside for pre-hearing conferences in this case.  Finally, numerous meetings between various combinations of parties have occurred recently to discuss the possible terms of settling this case.



(e) Members of the Office of the Public Counsel have, from time to time, answered questions from the press, from government officials, and from other members of the public regarding this case.  No information has been provided in response to these inquiries which was not already publicly available in the record of this case.


WHEREFORE, Public Counsel respectfully requests that Company’s Motion to Compel be denied.






Respectfully submitted,






OFFICE OF THE PUBLIC COUNSEL





By: /s/

John B. Coffman
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I hereby certify that copies of the foregoing have been mailed or hand-delivered to the following this 1st day of July 2002:

General Counsel



James Cook
Missouri Public Service Commission
Ameren Services Company

P O Box 360




1901 Chouteau Avenue

Jefferson City MO  65102


P O Box 66149 (M/C 1310)

email: Dottheim, Steve


St. Louis MO  63166-6149







jjcook@ameren.com
Diana M Vuylsteke Esq


Robin E Fulton
Bryan Cave, LLP



Schnapp Fulton Fall Silvey & Reid LLC

211 North Broadway Suite 3600

135 East Main Street

St Louis MO  63102-2750


P O Box 151

dmvuylstek@bryancave.com


Fredericktown MO  63645







rfulton@i1.net
Robert C Johnson /


Michael C Pendergast
Lisa C Langeneckert


Laclede Gas Company


Blackwell Sanders Peper & Martin
720 Olive Street


720 Olive Street Suite 2400

Room 1520

St Louis MO  63101



St Louis MO  63101

bjohnson@Blackwellsanders.com
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Jeremiah W Nixon
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Attorney General

101 Madison




221 West High Street

Suite 400




PO Box 899
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Jefferson City MO  65102

jfischerpc@aol.com



email: Nixon, Jeremiah

Robert J Cynkar



Ronald Molteni

Victor J Wolski



Office of the Attorney General

Cooper Carvin & Rosenthal

P O Box 176

1500 K Street NW



Jefferson City MO  65102

Suite 200




email: Molteni, Ronald

Washington DC  20005

rcynkar@cooperkirk.com


vwolski@cooperkirk.com
Shelley Woods



Samuel E Overfelt

Office of the Attorney General

Law Office of Samuel E Overfelt

PO Box 176




PO Box 1336

Jefferson City MO  65102


Jefferson City MO  65102

email: Woods, Shelley







/s/
John B. Coffman
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