BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Union Electric Company d/b/a )
Ameren Missouri’s Filing to Implement Regulatory )

Changes in Furtherance of Energy Efficiency as ) Case No. EQ-2012-0142
Allowed by MEEIA. )

PUBLIC COUNSEL’'S RESPONSE TO STAFF'S SUGGESTIONS, MEREN
MISSOURI'S RESPONSE, DIVISION OF ENERGY’'S RESPONSETO CHANGE
REQUESTS AND AMEREN MISSOURI'S RESPONSE TO CHANGE REQUESTS

COMES NOWthe Office of the Public Counsel (“Public Counsédhi)response to the
Staff of the Missouri Public Service Commission téf6’), Union Electric Company d/b/a
Ameren Missouri (“Ameren Missouri”), and the Divasi of Energy, and states:

Impact of the Nonunanimous “Black Box” Stipulation and Agreement

1. In this case, the primary issues are: 1) what the PY2013 Evaluation,
Measurement, and Verification (“EM&V”) annual engrgavings to be credited to Ameren
Missouri?, and 2) what are the PY2013 net benafrisunt to be credited?

2. Pursuant to the 2012nanimous Stipulation and Agreement Resolving Amere
Missouri’'s MEEIA Filing the evidentiary record needed to determine themees consists of
EM&V Reports completed by the utility’s evaluatorEM&V Reports completed by the
Commission’s auditor, any change requests submiityetthe parties, and stakeholder responses
to those change requestsHere, the record consists of multiple EM&V Repotbmpleted by
Ameren Missouri’'s evaluators, multiple EM&V Reportompleted by the Commission’s
auditor, change requests from both Ameren Missand Staff, and a response to those change
requests filed by the Office of the Public Counseéhis is all the Commission needs to decide

this case.

! Unanimous Stipulation and Agreement Resolving Amktiesouri's MEEIA Filing File No. EO-2012-0142.



3. The stipulating parties, Staff and Ameren Misgsaww suggest otherwise. Staff
and Ameren propose adding several elements tortdoegural schedule in this case for the sole
and transparent purpose of bolstering their unsegdblack box” stipulation and agreement.

4. Commission Rule 4 CSR 240-2.115, states inrpantipart:

(A) The parties may at any time file stipulation andeagent as a proposed
resolution of all or any part of a contested case.
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(2)(D) A nonunanimous stipulation and agreemenivkach a timely objection has
been filed shall be considered to be merely a osif the signatory parties to the
stipulated position, except that no party shalbband by it. All issues shall remain
for determination after hearing.

5. The stipulating parties have attempted to pgrthee resolution of their “black
box” non-unanimous stipulation and agreement asisane that must be resolved by the
Commission. Staff states, “[tlhis Stipulation pnetse issues of first impression to the
Commission.? Separately, Ameren Missouri states, “discussiomsehresulted in a non-
unanimous stipulation being filed and subsequeoltiected to, and thus it follows that going
forward, the schedule should address the salierttersabefore the Commission (i.e., the
stipulation and objection)’” The Company concludes, “[a]ccordingly, the schedatiopted
should provide for the resolution of the stipulatand the objection’”

6. Of course the Commission should consider tlulsting parties’ change of
position. Public Counsel in no way suggests otiewTo suggest the opposite is, quite plainly,
a straw man argument intended to distract the Casion from a weak attempt to manipulate

the procedural schedule in this case. Under PuBlaunsel’s proposed schedule, the

2 Staff's Suggestions in Support of Proposed Proeéd@ohedule and Response to Public Counsel's Cotamen
Regarding Proposed Procedural Schedules.
¥ Ameren Missouri'®Response to the Office of the Public Counsel’s &ed Procedural Schedule
4
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Commission should and will have every opportunityconsider the stipulating parties’ changed
position at the hearing in this case.

7. What the stipulating parties suggest is thair thgreement creates new issues in
this case and that those issues require disco\Buythere is no basis in the Commission’s rules
for a stipulation to create a new fact issue. alet,fthe opposite is true; stipulations are inteinde
to resolve issues. This conclusion is supportedhkylanguage of the rule which emphasizes
that the stipulation will be a “proposed resolutioand is further supported later in the rule by
the statement that a non-unanimous stipulationl‘dffgaconsidered to be merely a position of
the signatory parties.”..4 CSR 240-2.115(A), (2)(D).

8. Stipulations should resolve issues, they dacredite new ones, and they certainly
do not give rise to a right to discovery to resallvese new issues. The record in a case either
does or does not support the resolution to a cHiseed by a stipulation and agreement. Where
the record might not support the stipulation’s @sgd resolution, the procedural schedule
should not be manipulated to facilitate that end.

9. Twice in this case the Commission has enteremeedural schedufe.In neither
instance did any party request, nor did the Comonsgrder, additional events to occur beyond
the filing of change requests and stakeholder resg®to change requests. These procedural
schedules were entirely consistent with the unaosnstipulation and agreement the parties
entered into in 2012. To be clear, ordering a @docal schedule that includes direct, rebuttal,
and surrebuttal on a new position statement isve tpe stipulating parties a second bite at the

evidentiary apple rather than to resolve any issukis case.

® Order Modifying Procedural Schedule To Consider Change Requests; Order Establishing Procedural
Schedule To Consider Change Requests.

3



10. The stipulating parties negotiated a settlenvaititout the involvement of the
other parties in this case. When the stipulatiagigs choose to operate in this manner, they
bore the risk that one of the non-stipulating e&rtivould object to the conclusion they reached.
Where the settlement is a “black box” stipulatitre risk of objection is magnified. This is a
risk the stipulating parties took knowingly, an@yrshould continue to be subject to its attendant
consequences as the Commission proceeds to dasd=se.

11. In any event, and most importantly, with tHmd@ of stakeholder responses to the
respective change requests, the record before tmenssion now contains a complete and
adequate evidentiary basis on which the Commissaonrule on the issues and on which it can
decide to follow or reject the stipulation. Theseno need for the stipulating parties to get
another bite at this apple; they will be able tegent fully and fairly to the Commission their
position with respect to the “black box” stipulatiat the hearing in this mattr.

Hearing dates

12. Public Counsel certainly understands the ingmame of scheduling to
accommodate the schedules of the parties involneld @ stated in its October 2, 2014 filing,
Public Counsel remains flexible to accommodaterradittve dates to those proposed in Public
Counsel’s proposed procedural schedule. HowevdslidPGounsel believes these dates should
preserve the events of the original procedural diglee not expand them, and comport with the
outline of the 2012Jnanimous Stipulation and Agreement Resolving Amitissouri's MEEIA

Filing.

® If any party finds its new position indefensibfeerhaps it may serve as caution that “black
box” stipulations should stem from negotiationsailving input from allparties, and present a
resolution to which all parties will agree, or aast, not object. The purpose of a “black box”
agreement is to reach a resolution that is accleptabk all parties when they may disagree on
their underlying rationale for settling the issues.
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WHEREFORE, the Office of the Public Counsel submniités Responsefor the
Commission’s consideration.
Respectfully,
OFFICE OF THE PUBLIC COUNSEL

By: /s/ Tim Opitz
Tim Opitz
Assistant Counsel
Missouri Bar No. 65082
P. O. Box 2230
Jefferson City MO 65102
(573) 751-5324
(573) 751-5562 FAX
Timothy.opitz@ded.mo.gov

CERTIFICATE OFSERVICE

| hereby certify that copies of the foregoing haaeen mailed, emailed or hand-delivered to all
counsel of record this™day of October 2014:

Missouri Public Service Commission Missouri Public Service Commission
Office General Counsel Nathan Williams

200 Madison Street, Suite 800 200 Madison Street, Suite 800
P.O. Box 360 P.O. Box 360

Jefferson City, MO 65102 Jefferson City, MO 65102
staffcounselservice@psc.mo.gov Nathan.Williams@psc.mo.gov
Natural Resources Defense Council Renew Missouri

Henry B Robertson Henry B Robertson

319 N. Fourth St., Suite 800 319 N. Fourth St., Suite 800
St. Louis, MO 63102 St. Louis, MO 63102
hrobertson@greatriverslaw.org hrobertson@greatriverslaw.org
Sierra Club Union Electric Company

Henry B Robertson James B Lowery

319 N. Fourth St., Suite 800 111 South Ninth St., Suite 200
St. Louis, MO 63102 P.O. Box 918
hrobertson@greatriverslaw.org Columbia, MO 65205-0918

lowery@smithlewis.com



Union Electric Company

Matthew R Tomc

1901 Chouteau

St. Louis, MO 63166
AmerenMOService@ameren.com

Barnes-Jewish Hospital
Lisa C Langeneckert
P.O. Box 411793

St. Louis, MO 63141
llangeneckert@att.net

Kansas City Power & Light Company
Roger W Steiner

1200 Main Street, 16th Floor

P.O. Box 418679

Kansas City, MO 64105-9679
roger.steiner@kcpl.com

KCP&L Greater Missouri Operations
Company

Roger W Steiner

1200 Main Street, 16th Floor

P.O. Box 418679

Kansas City, MO 64105-9679
roger.steiner@kcpl.com

Laclede Gas Company

Rick E Zucker

720 Olive Street

St. Louis, MO 63101
rick.zucker@thelacledegroup.com

Missouri Industrial Energy Consumers
(MIEC)

Diana M Vuylsteke

211 N. Broadway, Suite 3600

St. Louis, MO 63102
dmvuylsteke@bryancave.com

Union Electric Company

Wendy Tatro

1901 Chouteau Avenue

St. Louis, MO 63166-6149
AmerenMOService@ameren.com

Kansas City Power & Light Company
James M Fischer

101 Madison Street, Suite 400
Jefferson City, MO 35101
jfischerpc@aol.col

KCP&L Greater Missouri Operations
Company

James M Fischer

101 Madison Street, Suite 400
Jefferson City, MO 35101
jfischerpc@aol.col

Laclede Gas Company
Michael C Pendergast

720 Olive Street, Suite 1520
St. Louis, MO 63101
mpendergast@lacledegas.com

Missouri Division of Energy
Jeremy D Knee

301 West High Street

P.O. Box 1157

Jefferson City, MO 65102
jeremy.knee@ded.mo.g

/s/ Tim Opitz




