BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of Union Elect@ompany )
d/b/a Ameren Missouri’s Energy Efficiency ) FileNER-2015-0132
Investment Charge Rider. )

AMEREN MISSOURI'S REPLY IN OPPOSITION TO
PUBLIC COUNSEL'S REQUEST FOR ADDITIONAL TIME TO
RESPOND TO STAFF'S RECOMMENDATION AND
MOTION TO SUSPEND TARIFF SHEET

In accordance with the Commission’s December 3W,42O0rder Directing Filing Union
Electric Company d/b/a Ameren Missouri (“Ameren Btigri” or “the Company”) replies in opposition
to Public Counsel's Response to OrdéResponse”), filed January 5, 2015. Public CousgResponse
requests additional time to respond to B&ff Recommendation to Approve Tariff Sheessaff
Recommendation”), filed December 19, 2014, and aiswes the Commission for an order suspending
tariff sheets Ameren Missouri filed as part of Mevember 21, 2014, application for adjustment & th
Company’s Energy Efficiency Investment Charge Ridgmnis reply shows the Office of the Public
Counsel (“Public Counsel”) Response fails to esthbjood cause — or any cause at all — for itsasiqu
for additional time. This reply also shows Publicu@isel’'s motion to suspend Ameren Missouri’s tariff
sheets is without merit and should be denied foleast two reasons. First, the Commission’s rule
governing demand-side program investment mechafiB8IM”) tariff filings does not provide for tariff
suspensions. Second, the rate adjustments thé gesfjoses are interim in nature, and are subpect t
future true-up and prudence reviews that will easurstomers do not overpay energy efficiency progra
costs the tariff seeks to recover. But even if @@nmission could suspend the tariff sheets, no good
reason exists to do so because, as noted in tffeR&t@mmendation, those sheets fully comply wiité t
Commission’s rule governing such filings, the psians of Ameren Missouri's Rider EEIC tariff, and
the July 5, 2012Unanimous Stipulation and Agreement Resolving Améfessouri’'s MEEIA Filing

(2012 Stipulation™), which Public Counsel agreedas a signatory.
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BACKGROUND OF AMEREN MISSOURI'S RIDER EEIC

1. The Missouri Energy Efficiency Investment Act (“MEE), 8393.1075, RSMo, grants the
Commission broad authority to develop cost-recovemgchanisms that encourage demand-side
investments and ensure timely recovery of utilit@ssts to promote energy efficiency. As interpdebsy
the Missouri Court of Appeals i&tate ex rel. Public Counsel v. Public Service ComB807 S.W.3d 441
(2013) ¢ehearing and/or transfer denigdthat authority includes the power to adopt rided approve
tariffs providing for rate adjustments between gahmate casedd. at 450.

2. Commission rules implementing MEEIA include 4 CSF220.093, which allows utilities to
establish demand-side program investment mechan{§BSIM”) that both promote demand-side
investment and provide timely recovery of programats and incentives. Section (2) of that rule djgesci
the types of costs utilities can recover throughapproved DSIM tariff, and Section (4) prescribles t
process utilities and other interested stakeholdaust follow to periodically adjust DSIM rates. To
ensure timely recovery of program costs, SectiQrspécifically provides for prompt Staff analysisda
examination of DSIM rate adjustment filings, anduiees Staff to submit its recommendations within
thirty days after a utility files tariff sheets w@djust DSIM rates. If Staff concludes the proposed
adjustment complies with applicable rules and thquirements of MEEIA, the rule states “the
commission shall issue an interim rate adjustmeséroapproving the tariff sheets and the adjusteamnt
the DSIM rates shall take effect sixty (60) dayteithe tariff sheets were filed.” 4 CSR 240-20@93

3. But the Commission’s rule does not vest Staff vathe authority or responsibility to
review proposed adjustments to DSIM rates. Und&SR 240-20.093(4)(D), Public Counsel and other
interested parties also are obligated to reviewh dilings. And if Public Counsel or any other party
believes a proposed adjustment does not comply 4MEISR 240-3.163(8), the rule requires that party t
notify the utility within ten days and to seek diaation or additional information.

4. In July 2012, the parties to File No. EO-2012-01#2 docket created to consider Ameren
Missouri’s initial MEEIA compliance filing, enterethto the 2012 Stipulation. Public Counsel was a
signatory, and, as its title suggests, the 203 @uitiion comprehensively resolved all issues rdl&bethe
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Company’s filing, including the parties’ agreeméhie Commission should approve the DSIM described
in [Ameren Missouri’'s] MEEIA Report, after being adified as set forth in this paragraph, paragraph 7
and paragraph 7, including all their subpattdhe Commission approved the 2012 Stipulation in an
order dated August 1, 2012, effective ten daysethfeer.

5. Because the Missouri Court of Appeals had not getied its decision iRublic Counsel
suprg the DSIM described in the Company’s MEEIA Reportl adopted as part of the 2012 Stipulation
did not provide for DSIM-related rate adjustmenesween general rate cases. Instead, ninety peotent
projected program costs would be included in basesrset in Ameren Missouri’'s next general rate,cas
with any differences between that projection artdagrogram costs to be tracked for recovery thhou
a Commission-approved amortization in a future caise’. But the 2012 Stipulation acknowledged this
means for recovering program costs was intenddx ttcemporary pending the court’s decisiorPublic
Counse| and the parties specifically agreed to cooperatiee creating a tariff rider that would allow for
periodic collection of program costs between gdneri@ cases if the court concluded such a ridey wa
lawful.®

6. Following the court’s ruling irPublic Counselon November 20, 2012, Ameren Missouri
filed a tariff rider to allow the Company to recoMdEEIA program costs between rate cases (“Rider
EEIC”). The Commission subsequently approved REEIC, and it took effect January 27, 2014. In its
January 3, 2014Qrder Approving Tariff and Requested VariandasFile No. EO-2014-0075, the
Commission acknowledged the genesis of the ridewits stated “[t]he tariff implements a provision
a stipulation and agreement approved by the Cononiss File No. EO-2012-0142.” The docket sheet
in EFIS for File No. EO-2014-0075 does not show pasty — including Public Counsel — made a filing
opposing either the Company’s tariff or Staff's@genendation to the Commission that it approve the

tariff as filed.

1 2012 Stipulation, 5.
% 1d., 76.
®d., 17.



PUBLIC COUNSEL'S REQUEST FOR ADDITIONAL TIME

7. As noted in paragraph 2 of this reply, 4 CSR 24®28(4) prescribes the process utilities
and other interested parties must follow for filiagd responding to periodic adjustments of DSIMsat
Despite this fact, Public Counsel bases its request additional time to respond to Staff's
Recommendation on language in 4 CSR 240-2.080¢3h is a rule of practice and procedure that
states parties have ten days to respond to anylipteainless otherwise ordered by the Commission.
Public Counsel’s reliance on 4 CSR 240-2.080(13)isplaced for several reasons. For one thing, unde
Missouri law where a general rule appears to beoirflict with a more specific rule, the more spiecif
rule prevails. That means 4 CSR 240-20.093(4), a rule that Spaltjf prescribes the processes and
procedures parties must follow to file and respamdSIM rate adjustments, takes precedence over 4
CSR 240-2.080, which is a general rule of practioel procedure. Public Counsel's argument also
incorrectly assumes its responsibilities to revawd raise concerns about Ameren Missouri's DSIM rat
adjustment filing began on December 19, 2014, #ie df the Staff Recommendation. That assumption is
incorrect, because 4 CSR 240-20.093(4)(D) spedficaquires Public Counsel — and any other party
who believes a utility's DSIM filing does not corgplvith applicable rules — to both notify the ulit
within ten days of the filing and seek clarificatior additional information. Ameren Missouri filétd
proposed DSIM rate adjustment on November 21, 26tdsequently, Public Counsel’'s argument that
“the holiday time frame” left it only five businegiays to respond to that filing is patently faldeder the
Commission’s rule, Public Counsel was obligatedetaew the Company’s filing and raise questions or
concerns about that filing by December 1, 2014,| wefore the holiday season. Despite this clear
requirement of 4 CSR 240-20.093(4)(D), Public CalisResponse neither acknowledges its obligations
nor offers any “good cause” explanation why itédito fulfill those obligations.

8. Beyond the failures and deficiencies describedenpreceding paragraph, Public Counsel's
Response also fails to establish any objectivesbagon which the Commission can base a finding of

“good cause” sufficient to grant the request fodiidnal time. Although paragraph 13 of the Resgons

* State ex rel. Office of the Public Counsel v. RuBkrvice Comm’r801 S.W.3d 556, 565 (Mo. App. 2009).
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alleges Staff's Recommendation “raised new questionPublic Counsel that must be answered,” Public
Counsel’s pleading does not identify those question even provide clues as to what they may be.
Ameren Missouri suspects the reason for this isvéew of the Company’s tariff filing and the termf
Rider EEIC strongly suggests Public Counsel hathew questions,” which would make its request for
additional time unfounded and without merit.

9. Ameren Missouri’'s Rider EEIC specifically identsiecosts and charges the Company can
pass through to its customers:

Charges passed through this Rider EEIC reflectctierges approved to be collected

from the implementation of the MEEIA Cycle 1 Plafhose charges include: 1)

projected Program Costs, projected Ameren MissediD-NSB Share and Performance

Incentive Award (if any) for each Effective Perid?), Reconciliations, with interest, to

true-up for differences between the revenues billader this Rider EEIC and total

actual monthly amounts for: i) Program Costs inedyrii) Ameren Missouri’'s TD-NSB

Share incurred, and iii) amortization of any Parfance Incentive Award ordered by the

Missouri Public Service Commission (Commission) 8hdny Ordered Adjustments.
Rider EEIC also sets out the formula for deterngntine Energy Efficiency Investment Rate that is the
basis for each of DSIM rate adjustment, and aldinele each of the elements of that formula. The
Company'’s filing includes all the elements requitsdRider EEIC: the current MEEIA rate, which was
established in Ameren Missouri’s last general redse; the proposed MEEIA rate; and workpapers
showing how the proposed rate was determined ubmgate adjustment formula. Staff reviewed ak thi
information and confirmed it is consistent with BIdEEIC, the Commission’s rules, and the 2012
Stipulation. Based on those findings, Staff recomuesl the Commission issue an order approving the
DSIM rate adjustment as proposed in the Compaiyiff sheets. Given the tight constraints and dfeci
requirements of Rider EEIC and the Commission’®sulit is difficult to conceive how any of the
information provided by Ameren Missouri, or thedings stated in Staffs Recommendation, could raise
any “new questions” as Public Counsel alleges.

10. Public Counsel alleges it “diligently issued” dagguests on December 23, 2014, and argues

it should be given more time because answers tsetmequests were not yet duBut the claim of

® Public Counsel's Response, 113.



“diligence” rings hollow when considered in light 4 CSR 240-20.093(4)(D), which requires Public
Counsel to make such requests within ten days efdfite Ameren Missouri made its DSIM rate
adjustment filing. The fact Public Counsel failedask for additional information within the timefina
prescribed in the rule is the antithesis of “dilige,” and also strongly suggests no “good causisteto
grant the request for additional time.

PUBLIC COUNSEL'S REQUEST TO SUSPEND AMEREN MISSOURI'S TARIFF SHEETS

11. Public Counsel also asks the Commission to exeitssaithority under 8393.150, RSMo, to
suspend Ameren Missouri's DSIM rate adjustmentfftamn grounds such action is necessary “[t]o
preserve the status quo and permit the partiesren@ommission a full and fair opportunity to eak!
the merit of Ameren’s proposed tariff sheets, idalg a hearing before the Commission, if necessary
..”® Specifically, Public Counsel seeks to suspendtahié for at least sixty days beyond its proposed
January 27, 2015, effective date, although thedohgasuggests Public Counsel does not know how much
additional time will be necessary to allow it tongalete whatever review it intends to conduct.

12. There are several reasons why Public Counsel'somoshould be denied. The most
compelling reason is 4 CSR 240-20.093(4) does rmtigke for suspension of a DSIM rate adjustment
tariff. That rule is very specific as to what therimission must do following the filing of such aiffa
and the submission of Staff's recommendation:

If the adjustments to the DSIM cost recovery reeraquirement and DSIM rates are in

accordance with the provisions of this rule, sect§93.1050, RSMo, and the DSIM

established, modified, or continued in the mosemnediling for demand-side program
approval, the commission shall issue an interira aafjustment order approving the tariff

sheets and the adjustments to the DSIM rates sdiadl effect sixty (60) days after the

tariff sheets were filed. If the adjustments to B8IM cost recovery revenue requirement

and DSIM rates are not in accordance with the gioms of this rule, section 393.1050,

RSMo, and the DSIM established, modified, or carith in the most recent filing for

demand-side program approval, the commission skgct the proposed tariff sheets

within sixty (60) days of the electric utility’sling and may instead order the filing of

interim tariff sheets that implement its decisiow approval.

Under the terms of the rule, the Commission hag tib options: accept the DSIM tariff sheets asdil

or reject them and order the utility to file targheets that comply with the Commission’s decision

® Public Counsel’s Response, {16.



regarding the filing. Nothing in the rule authosztae Commission to suspend the tariff sheetsubbcP
Counsel requests.

13. Public Counsel argues the rule “contains provisiemabling the Commission to suspend or
extend the sixty (60)-day timeline for tariff appab set forth in that rule”’But that argument ignores the
plain and unambiguous language of the rule itgedfnoted in the preceding paragraph, the rule allow
the Commission two options and only two optionsdAvhile the second option allows the Commission
to reject rate adjustment tariff sheets not filedecordance with MEEIA, the Commission’s rulesthar
approved DSIM tariff, it does not allow suspensimithe tariff for further consideration or review.
Instead, the rule contemplates the Commissionisglie an order that identifies deficiencies inttréf
sheets so the utility can correct those deficienai®d quickly file complying tariff sheets.

14. The Staff Recommendation the Commission issue a®eroapproving the DSIM rate
adjustment tariff sheets clearly shows Staff belge®meren Missouri’s filing complies with MEEIA,&h
Commission’s rules, and the Company’s approved D&iliff. Indeed, Public Counsel’'s motion does not
allege the tariff sheets do not comply with thosguirements. Consequently, because neither Staff no
Public Counsel has alleged Ameren Missouri’s filfags to comply with applicable requirements, ther
is no basis under 4 CSR 240-20.093(4)(D) to rdfeetariff sheets. Therefore, under the termssobitn
rule the Commission is obligated to issue an oag@roving the tariff sheets effective January 21,32

15. In addition, it appears Public Counsel’'s motionstgspend the tariff sheets is a collateral
attack on 4 CSR 240-20.093(4)(D). If Public Courtsglieved the rule should include an option for the
Commission to suspend DSIM rate adjustment filintige time to address that issue was during
rulemaking or in a timely challenge to the rule @n8386.510, RSMo. But the time to pursue either of
those options has long passed, which means Publioggl cannot not now make — and the Commission
cannot entertain — what amounts to a request ise@nd reform the rule to suit Public Counsel'sent
needsSee Atmos Energy Corp. v. Public Service Comni@3 S.W.3d 759, 758 (Mo. 2008)kearing

denied.

" Public Counsel's Response, 118.



16. There is good reason why 4 CSR 240-20.093(4)(D$ do¢ provide for suspension of DSIM
rate adjustment tariff sheets or for evidentianarirggs. Section 393.150, RSMo, allows for tariff
suspensions of up to eleven months and also fateatiary hearings to accomodate tariff filings for
permanenthanges to rates. But DSIM rate adjustments ar@aermanent rate changes; instead, they are
just interim rate changes. Because permanent rates are fireak ts a need for great care, careful
analysis, and, more often than not, evidentiaryihga before the Commission can be sure the rates i
approves are fair and reasonable. Once set, then@&son cannot retroactively change rates becadsise i
estimates of expenses were too high or too low tlBge same concerns and considerations do nat appl
to interim rates, which are temporary and can eséetl by the Commission to correct estimationrsrro
or if costs recovered through such rates are ldetermined to have been imprudently incurred.
Safeguards applicable to interim rates, which mslkgpension of those rates and evidentiary hearings
unnecessary, are described in direct testimong fitethis case by Ameren Missouri withess William R
Davis:

Ameren Missouri’s Rider EEIC and the Commissiaunles provide two mechanisms

to ensure that amounts collected from customersxatoexceed Ameren Missouri’'s

actual, prudently-incurred energy efficiency costirst, Rider EEIC and the

Commission’s rules require a true-up of the amowotiected from customers through

Rider EEIC, with any excess amounts that are delte¢o be credited to customers

through prospective adjustments to the Rider EEICutation, with interest at Ameren

Missouri’'s short-term borrowing rate. Second, Amefdissouri’'s energy efficiency

costs are subject to periodic prudence reviewsisoire that only prudently-incurred net

energy costs are collected from customers througlkran Missouri’s Rider EEIC. These

two mechanisms serve as checks to ensure thatdimp&hy’s customers pay only the

actual, prudently-incurred energy efficiency castsl nothing moré.

Because of these safeguards, neither the CommiseioRublic Counsel need be concerned 4 CSR 240-
20.093(4) does not include an option to suspend taold evidentiary hearings concerning proposed
DSIM rate adjustments. Similar to the way thesees&@atures protect customers from overcharges or

imprudent expenditures by utilities with approvagelf adjustment clauses, the true-up and prudence

review features of rules governing DSIM ensureyomttual program costs will be collected from

8 Direct Testimony of William R. Davis, File No. EF015-0132, (November 21, 2014), p. 4, line 15ulgiop. 5,
line 4.
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customers. For example, true-up reviews will make sAmeren Missouri only collects from customers
the actual amounts of program expenses it incurgl prudence reviews, prescribed in 4 CSR 240-
20.093(10), provide an additional layer of customestection by ensuring all program costs were
prudently incurred. To accomplish this the prudemasgew process involves an audit by Staff — arsd al
by Public Counsel and other interested partiebef/tchoose to participate — the opportunity forsého
parties to conduct discovery, and also the oppdytuor evidentiary hearings to fully vet questions
regarding the prudence of any MEEIA-related progcasts. If, at the conclusion of the prudence reyie
the Commission determines any program cost recdvieoen customers was not prudently incurred, it
will order refunds of those costs to customershwiterest. Thus, the DSIM rate adjustment andergvi
process established by 4 CSR 240-20.093 fully ptstboth the utility and its customers from over-or
under-recovery of MEEIA- related program costs, dnds so without the need for suspension of tariff
sheets implementing interim DSIM rate adjustments.

WHEREFORE, for all the reasons stated in thisyeifle Commission should issue an order (i)
denying Public Counsel's request for additionaletino respond to the Staff Recommendation; (ii)
denying Public Counsel’'s motion to suspend Ameresshburi’'s DSIM rate adjustment tariff sheets; and

(iii) granting the Company such other relief as @@nmission may deem appropriate.

Respectfully submitted,

Wendy K. Tatro, #60261 /s/ L. Russell Mitten

Director - Assistant General Counsel L. Russéttevl, # 27881

Matt Tomc, #66571 Brydon, Swearengen & Engléh@G,
Associate General Counsel P.O. Box 456

1901 Chouteau Avenue, PO Box 66149, MC 1310 352 Eapitol Avenue

St. Louis, Missouri 63101-6149 Jefferson Citysdouri 65102
(314) 554-2514 (Telephone) (573) 635-7166 (Teleph

(314) 554-4014 (Facsimile) (573) 634-7431 (frails)
amerenmoservice@ameren.com rmitten@brydonlaw.com

ATTORNEYS FOR UNION ELECTRIC
COMPANY d/b/a AMEREN MISSOURI



CERTIFICATE OF SERVICE
| hereby certify that on January 9, 2015, a copthefforegoing was served via e-mail on all
parties of record in File No. ER-2015-0132.

/s/L. Russell Mitten
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