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Motion for Finding of Necessity for Rulemaking

COMES NOW the Staff of the Missouri Public Service Commission (“Staff”), by and through the Office of General Counsel, pursuant to section 536.016 RSMo 2000, and for its Motion for Finding of Necessity for Rulemaking states as follows:

1.
Section 536.016 RSMo 2000 provides that a state agency shall propose rules based upon “a finding by the agency that the rule is necessary to carry out the purposes of the statute that granted such rulemaking authority.”

2.
In this filing Staff is requesting a motion for necessity for rulemaking in proposing the new rules, 4 CSR 240-36.010, 36.020, 36.030, 36.040, 36.050, 36.060, 36.070, and 36.080, for the reasons contained in this pleading and in the attached Affidavit of Natelle Dietrich, Regulatory Economist III, for the Staff of the Missouri Public Service Commission.  

3.
 The Telecommunications Act of 1996, Pub. LA. No. 104-104, 110 Stat. 56 (1996), which amended the Telecommunications Act of 1934, is codified in Title 47 of the United States Code (“the Act”).  Section 252 of the Act provides a federally sanctioned role for State Commission review of negotiated, mediated and arbitrated agreements and provision of mediation and arbitration.  Generally, 47 USCA §252 provides the duties of the parties, the standards to be applied by the State Commission, and for review of the State Commission decision.  In particular, section 252(a)(2) allows parties to petition the State Commission to mediate any differences.  Section 252(b)(1) allows parties to petition the State Commission to arbitrate unresolved issues.  Section 252(e)(2)(A) provides grounds for a State Commission to reject a mediated or negotiated agreement and section 252(e)(2)(B) provides grounds for a State Commission to reject an arbitrated agreement.

4.
The Missouri Public Service Commission’s (“Commission”) state statutory authority for this rulemaking derives from Section 386.410 RSMo, which authorizes the Commission to promulgate rules for all hearings before the Commission.

5.
Following the federal law and their own state statutes, several states have promulgated rules and orders for alternative dispute resolution procedures, which cover negotiation, mediation and arbitration under the Act.  Those various states’ rules and orders were gathered, analyzed and compared  to the Commission’s current practices.

6.
Currently, arbitration procedures are established by the Commission on a case-by-case basis through its orders.  The proposed rules should have no significant fiscal impact as the rules simply provide a procedural framework for the negotiation, mediation, and arbitration process.  

7.
The Commission has provided procedures for alternative dispute resolution in 4 CSR 240-2.125.  This rule calls for the parties to request the assistance of a presiding officer in their negotiation and allows the Commission to order parties to mediate.  The Act does not require assistance in negotiation, does not address ordered mediations, and merely provides for arbitrations.  While Chapter 435 of the Missouri statutes does codify the Uniform Arbitration Act, it relates only to parties who have agreed to contract and provides an overview of the arbitration process.  Likewise, Section 386.230 RSMo calls for the Commission to act as an arbitrator when all parties agree.  Under the Act, both parties may not have agreed to arbitration and the arbitration process is constrained by the time frames provided.  With these multiple differences and strictures, the current Commission rule and several statutory provisions are inadequate to provide a complete process for alternative dispute resolution under the Act.  Therefore, the rules proposed are necessary for such a scheme. 

WHEREFORE, the Staff respectfully requests that the Commission find that the proposed rulemaking is necessary to provide a Commission procedure for negotiation, mediations and arbitrations under the Telecommunications Act of 1996. 
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