STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 4th day of February, 2003.

Tari Christ, d/b/a ANJ Communications, et al.,
)










)







Complainants,
)










)

v.








)
Case No. TC-2003-0066









)

Southwestern Bell Telephone Company, L.P.,
)

d/b/a Southwestern Bell Telephone Company;
)

Sprint Missouri, Inc., d/b/a Sprint; and GTE

)

Midwest Incorporated, d/b/a Verizon Midwest,
)










)







Respondents.
)

ORDER DENYING REHEARING

AND DENYING COMPLAINANTS’ ALTERNATIVE

MOTION FOR LEAVE TO AMEND

Procedural History and Summary of the Positions of the Parties:

On August 22, 2002, some 25 payphone providers
 filed their complaint against Southwestern Bell Telephone Company, L.P., doing business as Southwestern Bell Telephone Company, Sprint Missouri, Inc., doing business as Sprint, and GTE Midwest 

Incorporated, doing business as Verizon Midwest.  Each of the Respondents filed a motion to dismiss and, on January 9, 2003, the Commission sustained these motions and dismissed the complaint.  In its order, the Commission considered only a few of the arguments made by the parties because the Commission considered these few issues to be both fundamental and dispositive.  The Commission did not intend that any inference be drawn regarding the arguments that it did not discuss in its order.

The Commission dismissed the complaint because it failed to meet the minimum pleading requirements of the statutes under which it was brought.  Those statutes were found, upon close reading of the complaint, to be Section 386.390.1 and Sec​tion 392.400.6.
  The Commission concluded that the latter provision does not author​ize the Commission to hear a complaint as to the matters raised by Complainants.  The Commission concluded that the former provision imposes certain technical pleading requirements that the Complainants did not meet.  These are, first, that at least twenty‑five customers and prospective customers must join in a complaint as to the reasonableness of the rates charged by a utility; and, second, where the rates in question have been approved by the prior order of the Commission, that an intervening change in circumstances must be pleaded to avoid the bar on collateral attacks imposed by Section 386.550.

On January 16, Complainants timely filed their Application for Rehearing and Contingent Motion for Leave to File Amended Complaint.  Complainants first argue that the Commission erred by improperly subjecting their complaint to technical rules of pleading.  Complainants contend that their complaint is sufficient given the pleading standard properly applicable to complaints brought before this agency.  Second, Complainants argue that Section 386.550 does not apply in the circumstances surrounding their complaint.  When read in conjunction with Section 386.270, Complainants contend that Section 386.390.1 authorizes complaints challenging the reasonableness of rates regardless of the fact that the Commission approved those rates in a prior order.  Third, Complainants argue that the Commission erroneously interpreted and applied Section 392.400.6.  Complainants point to a prior decision of this Commission in which the Commission applied that statute in a manner favorable to Complainants’ viewpoint. 

On January 17, the Office of the Public Counsel filed its Motion for Rehearing.  Public Counsel seeks rehearing because it believes that the Commission erred in its Order of January 9 with respect to the pleading requirements applicable to complaints brought under Section 386.390.1.  Public Counsel argues that, while Section 386.550 bars collateral attacks on Commission orders, it must not be read to bar challenges before the Commission on the reasonableness of utility rates.  The Commission’s reading, Public Counsel suggests, creates “an obstacle to challenging rates” in that it might require the challenger to conduct “a special audit and investigation prior to filing an overearnings complaint or a complaint that alleges that the [sic] mistake or error was made and the rates are unlawful or unjust[.]”

On January 27, each of the three Respondents filed a response in opposition to Complainants’ application.  Not surprisingly, each Respondent expresses the view that rehearing should be denied because the Commission correctly analyzed Sec​tions 386.390.1, 386.550 and 392.400.6 and dismissed the complaint.  Bell goes on to argue that Complainants’ contingent motion for leave to amend the complaint should be denied because Section 386.270 bars retroactive relief and Section 392.245 – the Price Cap Statute -- bars prospective relief.  If no relief is available, Bell suggests, amending the complaint would be pointless.  Sprint’s response raises arguments originally made in its motion to dismiss and its reply to Complainants’ response to that motion:  that the New Services Test does not apply to Sprint because it is not a Bell Operating Company; that the relief sought by Complainants constitutes impermissible retroactive ratemaking; and that the Commission is without authority to award pecuniary relief in the form of damages, reparations or a refund.  Verizon simply reasserts the arguments it raised in its motion to dismiss and its reply to Complainants’ response by quoting the Commission’s summary of those arguments from the Order of January 9. 

The Requests for Rehearing:

The Commission is authorized to grant an application for rehearing “if in its judgment sufficient reason therefor be made to appear[.]”
  “Sufficient reason” includes a significant mistake of law or fact by the Commission or a public policy argument not previously considered.  Complainants and Public Counsel have not met this standard and their requests for rehearing will be denied.  However, the Commission will provide further explanation of the conclusions reached in its Order of January 9.

Overly Analytical Application of Technical Rules of Pleading

Complainants assert that the Commission’s Order of January 9 is in error because it applied technical rules of pleading to the complaint and, based upon this “over analysis,” dismissed that pleading.  Public Counsel joins in Complainants’ view, stating its concern “that the order applies technical rules of pleading to the complaint contrary to its own conclusion of law that the application of technical rules of pleading should not defeat a 

complaint if it presents some matter that falls within the PSC’s jurisdiction.”  It is true that, in an early case, the Missouri Supreme Court stated that “a complaint under the Public Service Commission Law is not to be tested by the technical rules of pleading; if it fairly presents for determination some matter which falls within the jurisdiction of the Commis​sion, it is sufficient.”
  The Commission itself cited this rule in its Order of January 9 when setting out the standards by which the pending motions to dismiss were to be determined.  However, the sense of the Court’s direction is best understood by considering the context in which the Court made that statement.

In the Kansas City Terminal Railway case, the Court was considering an assertion that the Commission had overstepped its authority and acted as a judicial body by construing and enforcing a contract.
  The Court noted that the allegations contained in the complaint in that case, as well as much of the evidence received, supported the charge.
  The Court made the statement in question as it dismissed the significance of these observations, noting that “we are not so much concerned with the form and substance of the complaint as with the nature and extent of the order made and the considerations upon which it was based.”
 

Unlike the situation in Kansas City Terminal Railway, the complaint that is the subject of the present dispute was challenged by motions attacking its legal sufficiency.  Consequently, the Commission was required to closely scrutinize it under the applicable 

pleadings rules.  The rule of Kansas City Terminal Railway does not stand for the proposition that complaints filed with this Commission need not meet any pleading requirements nor that they are immune from dismissal for insufficiency.  Rather, the case means that the factual allegations of an administrative complaint are generally to be judged against the standard of notice pleading rather than the stricter standard of fact pleading.  The Eastern District of the Missouri Court of Appeals has said the same thing:

On appeal, petitioner contends that the charges stated for his dismissal in the letter from Chief Heberer were vague and indefinite. In support of this argument, however, he relies upon cases pertaining to criminal indictments and civil pleadings. These cases obviously deal with judicial proceedings, and they are not controlling in administrative proceedings.  The charges made against a public employee in an administrative proceeding, while they must be stated specifically and with substantial certainty, do not require the technical precision of a criminal indictment or information.  It is sufficient that the charges fairly apprise the officer of the offense for which his removal is sought.
 

However, a different standard applies where, as here, a statute or controlling judicial decision imposes a specific pleading requirement on an administrative complaint.  Strict compliance is required with such specific and jurisdictional pleading requirements.
  

As discussed in the Order of January 9, the Commission’s special complaint authority in Section 386.390.1 is expressly conditioned upon the joining of at least 25 customers or prospective customers as complainants.  This requirement, by the unambiguous terms of the statute, is jurisdictional.  Complainants here contend that the Commission applied this rule too strictly in dismissing their complaint.  They state “Complainants may not be customers of each of the respondents, but are prospective customers and would be customers if the rates were lawfully and reasonably set and charged.”  The Commission cannot agree.

A prospective customer is one that is presently ready and able to buy the service in question.  Therefore, an entity not presently certificated to provide payphone services in Missouri cannot be a prospective customer of network services intended for such providers.    Any other construction would defeat the legislative purpose of the restriction because any entity could be said to be a prospective customer.
  The Commission has consistently taken this position in the past.  Complainants have not shown sufficient reason for rehearing on this issue.

Section 386.390.1

The Public Counsel joins Complainants in seeking rehearing with respect to the Commission’s analysis of Section 386.390.1 in conjunction with Section 386.550.  The Commission believes that the Public Counsel’s concerns are unnecessary in that it has done nothing to obstruct those who wish to challenge utility rates.

In its Order of January 9, the Commission explained that Section 386.390.1 contains two distinct complaint authorities, a general complaint authority and a special complaint authority limited to the reasonableness of rates.  The Commission applied the bar against collateral attacks imposed by Section 386.550 to actions brought under both the general complaint authority and the special complaint authority of Section 386.390.1.  In its request for rehearing, Public Counsel argues that Section 386.270 acts to exclude actions brought under the special complaint authority from the bar of Section 386.550.

Section 386.270 provides:  

All rates, tolls, charges, schedules and joint rates fixed by the commission shall be in force and shall be prima facie lawful, and all regulations, practices and services prescribed by the commission shall be in force and shall be prima facie lawful and reasonable until found otherwise in a suit brought for that purpose pursuant to the provisions of this chapter.

Certainly, Section 386.270 contemplates proceedings before the Commission intended to challenge the reasonableness of rates.  As discussed in the Commission’s Order of January 9, Section 386.390.1 specifically authorizes such proceedings.  However, certain conditions must be met for that authority to attach.  One of them is the perfection requirement that at least 25 customers or prospective customers join in the complaint.  Another is the bar against collateral attacks imposed by Section 386.550.

Contrary to Public Counsel’s reasoning, the Commission must conclude that Section 386.270 does not act to exempt the special complaint authority in Sec​tion 386.390.1 from the effects of Section 386.550.  This conclusion is mandated by the Licata decision relied upon by the Commission in its Order of January 9.  In Licata, the court held that Sec​tion 386.550 barred a proceeding before the Commission that challenged a Commission-approved tariff provision as unconstitutional.
  The tariff provision in question was a regulation and not a rate and the case was therefore brought under the general complaint authority of Section 386.390.1 rather than the special complaint authority.  However, the language of Section 386.270 expressly applies both to regulations and to rates.  Therefore, Licata must be understood to show that Section 386.550 applies to both the general and the special complaint authorities contained in Section 386.390.1.  In reaching this conclusion, the Commission is not creating obstacles for those who desire to challenge utility rates.  Rather, the Commission is simply following the binding guidance of the Missouri Court of Appeals.

A consideration of the relationship of the general and special complaint authorities contained in Section 386.390.1 reinforces this conclusion.  The latter is actually stated in the statute as a limitation on the former rather than as a separate and distinct complaint authority.  In other words, Section 386.390.1 authorizes the Commission to hear and determine complaints involving utilities; however, if the complaint goes to the reasonableness of rates, then certain extra restrictions apply.  The unmistakable purpose of the legislature was to restrict such proceedings, not to facilitate them.  In this scheme, there is absolutely no reason to conclude that a restriction applicable to the general complaint authority is not also applicable to the special complaint authority regarding rates.

The legislature has made a public policy determination that utilities be insulated to a certain degree from rate challenges.  The policy benefits all ratepayers, who must after all reimburse the utility through rates for the costs incurred in defending against meritless actions.  The legislative policy is implemented by the restrictions imposed on such actions by the statutory scheme.  Contrary to Public Counsel’s contention, the restriction herein at issue is found in the statutes:  it is found in Section 386.550.

The Ozark Border case, also cited by the Commission in its Order of January 9, explains how the requirement of Section 386.550 may be satisfied.
  The complaint need simply contain an allegation of a substantial change in circumstances.
  This is not a heavy burden for a pleader to meet.  In the case of an earnings investigation, for example, a complaint might be sufficient that did no more than plead the passage of time since the Commission’s last rate order and the occurrence of intervening economic fluctuations.

Public Counsel also argues that the Commission erred in its Order of January 9 by stating that the bar of Section 386.550 applies to all persons, whether or not they were parties or in privity with parties to the prior proceeding.  Public Counsel invokes the equitable principle of collateral estoppel, asserting that the Commission misapplied Licata “since that case noted the [sic] privity is necessary for the application of collateral estoppel.”

Section 386.550 states:  

In all collateral actions or proceedings the orders and decisions of the commission which have become final shall be conclusive.

The language of this statute does not condition its application upon whether or not the litigant was a party to the prior proceeding or in privity with such a party.  In Licata, the litigant had not been a party nor the privy of a party to the prior litigation.
  Contrary to Public Counsel’s assertion, Licata  makes no mention of either collateral estoppel or privity.  In any event, Section 386.550 is not a court‑made rule of issue preclusion but a statutory bar that the Commission must respect.

For these reasons, the Commission concludes that sufficient cause for rehearing has not been shown as to this issue.

Section 392.400.6

Complainants argue that the Commission has previously recognized that Section 392.400.6 authorizes a single telecommunications company to bring a complaint against another.
  Complainants rely on a case more than ten years old in which the 

Commission permitted one telecommunications company to challenge the reasonableness of the rates of another.  The Commission’s prior decisions do not have precedential effect, although the Commission does seek consistency in order to provide reliable guidance.
  The case relied on by Complainants contains no discussion or analysis of Sec​tion 386.400.6 and a rereading of it does not persuade the Commission that its analysis of that statute in the Order of January 9 is wrong.  Therefore, the requests for rehearing are denied as to that issue.

The Contingent Motion for Leave to Amend:

Complainants request leave, in the event that the Commission denies their Application for Rehearing, to amend their complaint.  Respondents all oppose this request on the basis of various arguments not discussed by the Commission in its Order of January 9.

The decision whether to allow a party to amend a pleading is a matter within the sound discretion of the tribunal.
  In making this decision, the tribunal should consider (1) hardship to the moving party if leave to amend is not granted; (2) the reasons for failure to include any necessary new matter in earlier pleadings; (3) the timeliness of the application; (4) whether the amendment could cure the inadequacy of the moving party's pleading; and (5) the injustice resulting to the party opposing the motion should it be granted.
 

In the present case, no particular hardship is imposed on Complainants by dismissal.  They can simply file a new complaint.  However, so far as matters presently stand, the present Complainants are unable to satisfactorily amend the complaint.  New complainants will necessarily have to join in the complaint in order to meet the perfection requirement of Section 386.390.1.  Whether or not such additional parties will ever be found is unknown.  Because the parties presently before the Commission are unable to repair the complaint, Respondents are entitled to its dismissal. 

For these reasons, the Commission will not grant the contingent motion.  

IT IS THEREFORE ORDERED:
1. That the Application for Rehearing filed by Tari Christ, doing business as ANJ Communications, and others, on January 16, 2003, is denied.

2. That the Motion for Rehearing filed by the Office of the Public Counsel on January 17, 2003, is denied.

3. That the Contingent Motion for Leave to File Amended Complaint filed by Tari Christ, doing business as ANJ Communications, and others, on January 16, 2003, is denied.

4. That this order shall become effective on February 4, 2003.

That this case may be closed on February 5, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

and Forbis, CC., concur.

Gaw, C., concurs, with concurring

opinion attached.

Thompson, Deputy Chief Regulatory Law Judge

� The several Petitioners shall be collectively referred to as the Complainants or the Payphone Providers.  The Petitioners are Tari Christ, d/b/a ANJ Communications; Bev Coleman, an Individual; Commercial Communications Services, L.L.C.;  Community Payphones, Inc.; Coyote Call, Inc.; William J. Crews, d/b/a Bell�Tone Enterprises;  Illinois Payphone Systems, Inc.; Jerry Myers, d/b/a Jerry Myers Phone Co.; John Ryan, an Individual; JOLTRAN Communications Corp.; Bob Lindeman, d/b/a Lindeman Communica�tions;  Monica T. Herman, d/b/a M L Phones; Midwest Communications Solutions, Inc.; Mark B. Langworthy, d/b/a Midwest Telephone; Missouri Public Pay Phone Corp.; Missouri Telephone & Telegraph, Inc.; Pay Phone Concepts, Inc.; Toni M. Tolley, d/b/a Payphones of America North; Jerry Perry, an Individual; PhoneTel Technologies, Inc.; Sunset Enterprises, Inc.; Teletrust, Inc.; Tel Pro, Inc.; Vision Communications, Incorporated; and Gale Wachsnicht, d/b/a Wavelength, LTD.


� All statutory references, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.  


� Section 386.500.1.  


� St. ex rel. Kansas City Terminal Railway Co. v. Public Service Commission, 308 Mo. 359, 372, 272 S.W. 957, 960 (banc 1925). 


� 308 Mo. at 371-72, 272 S.W. at 960.  


� 308 Mo. at 372, 272 S.W. at 960.  


� Id. The Court went on to set aside the Commission’s order because it concluded that the Commission had, in fact, exceeded its jurisdiction by construing and enforcing a contract.    


� Sorbello v. City of Maplewood, 610 S.W.2d 375, 376 (Mo. App., E.D. 1980);  Schrewe v. Sanders, 498 S.W.2d 775, 777 (Mo. 1973);  and see Giessow v. Litz, 558 S.W.2d 742, 749 (Mo. App.1977).  


� Abrams v. Ohio Pacific Exp., 819 S.W.2d 338, 342 (Mo. banc 1991) (time limitations);  Farmer v. Barlow Truck Lines, Inc., 1998 WL 418740, *4 (Mo. App., W.D. 1998) (procedure for review of awards). 


� Boone County v. County Employees Retirement Fund, 26 S.W.3d 257, 261 (Mo. App., W.D. 2000) (purpose of statutory construction is to determine the intent of the legislature from the words used in the statute and to give effect to that intent).  


� St. ex rel. Licata v. PSC, 829 S.W.2d 515, 519 (Mo. App., W.D. 1992).  


� St. ex rel. Ozark Border Electric Cooperative v. PSC, 924 S.W.2d 597, 600-601 (Mo. App., W.D. 1996).


� Id.


� 829 S.W.2d at 518.  


� AT&T Communications of the Southwest, Inc. v. GTE North, Inc., 29 Mo.P.S.C. (N.S.) 591 (May 19, 1989).  


� St. ex rel. Interstate Transit Lines v. Public Service Commission, 234 Mo. App. 554, ___, 132 S.W.2d 1082, 1087 (1939);  and see City of Columbia v. Mo. St. Bd. of Mediation, 605 S.W.2d 192, 195 (Mo. App., W.D. 1980) (doctrine of stare decisis does not apply to administrative tribunals).  


� Manzer v. Sanchez, 985 S.W.2d 936, 939 (Mo. App., E.D. 1999);  Curnutt v. Scott Melvin Transport, Inc., 903 S.W.2d 184, 193 (Mo. App., W.D. 1995).     


� Id.  
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