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STAFF’S REPLY TO UE’S RESPONSE TO STAFF’S MOTION

 REGARDING DEPOSITIONS AND TO UE’S PROPOSED 

STRUCTURE FOR EVIDENTIARY HEARING 

Comes now the Staff of the Missouri Public Service Commission (Staff) in reply to (a) Union Electric Company’s (UE) Response To Staff’s Motion Regarding Depositions and (b) UE’s Proposed Structure For Evidentiary Hearing and states the following to the Missouri Public Service Commission (Commission):

1.
At page 2, paragraph 2 of UE’s Response To Staff’s Motion Regarding Depositions, UE cites two Commission proceedings respecting Laclede Gas Company and UE claims that “the typical practice [of the Commission] has been to permit the introduction of the transcript of the party opponent’s deposition into the record as an exhibit.”  The history of the Commission respecting the receiving into evidence of entire deposition transcripts is not extensive and the Staff notes that in a recent Laclede Gas Company case not cited by UE, redirect of the witness whose deposition was being introduced into the record as an exhibit was permitted: 

Judge Hopkins:  We’re on the [record] and we’re having a discussion on how to put Mr. Busch’s deposition into evidence.  Mr. Micheel, you were saying something.  Please go ahead.

Mr. Micheel:  It was my understanding that we would put Mr. Busch’s deposition into evidence and I would do redirect on Mr. Busch’s deposition as if Mr. Pendergast had asked the questions of Mr. Busch today, and then we would have any questions from the Bench and recross on questions from the Bench. 

Judge Hopkins:  And you want to combine that with your regular direct examination, or are you saying have another round on Mr. Busch? 

Mr. Pendergast:  I don’t think it would be inappropriate for Mr. Micheel just asking the qualifying questions.

Mr. Micheel:  Right.  And then put his deposition in and then do the redirect.

Judge Hopkins:  And everyone agrees with that?

Mr. Schwarz:  That’s correct.

Judge Hopkins:  I don’t hear any disagreement. . . .

Case No. GT-2001-329, In the Matter of Laclede Gas Company’s Tariff Filing to Implement an Experimental Fixed Price Plan and Other Modifications to Its Gas Supply Incentive Plan, Transcript Volume 8, pages 857-58, June 21, 2001.  

The Staff would also note that respecting Case No. GT-99-303, which is cited by UE at page 2, paragraph 2 of UE’s Response To Staff’s Motion Regarding Depositions, the depositions, which were received into evidence, were received into evidence pursuant to the agreement of all of the parties. 

The depositions referred to by UE at page 2, paragraph 2 of UE’s Response To Staff’s Motion Regarding Depositions, involved depositions of individuals not testifying on a number of discrete issues as is the case respecting the depositions of most of the Staff witnesses.  Thus, the Staff continues to request that the Commission direct UE to file with the Commission a pleading that identifies the portions of each deposition which UE asserts is relevant to the particular issues in this case as identified in UE’s rebuttal testimony.  Such a procedure would facilitate the management of these proceedings and is within the authority of this Commission.  See Steenrod v. Klipsch Hauling Co., Inc., 789 S.W.2d 158, 170 (Mo.App. E.D.1990).


2.
At page 7, paragraph 4 of UE’s Proposed Structure For Evidentiary Hearing, UE selectively cites a portion of Commission rule 4 CSR 240-2.110(5)(A) in its argument for structuring the evidentiary hearing on a party-by-party basis.  Said rule states as follows:

(5)  The order of procedure in hearings shall be as follows, unless otherwise agreed to by the parties or ordered by the presiding officer:

(A)  In all cases except investigation cases, the applicant or complainant shall open and close, with intervenors following the general counsel and the public counsel in introducing evidence . . . .

Notwithstanding the Laclede Gas Company gas supply incentive plan case, GT-2001-329, and the Gateway Pipeline Company acquisition of UtiliCorp Pipeline Systems, Inc. case, GM-2001-585, cited at page 8, paragraph 4 of UE’s Proposed Structure For Evidentiary Hearing, the Commission has heard cases on an issue-by-issue basis in complex multiple issue cases such as the instant case.


3.
The Staff wants to make clear its opposition to the suggestion at pages 5-6 of UE’s Proposed Structure For Evidentiary Hearing that the evidentiary hearing dates be equally divided between UE on one side and the Staff, the Office of the Public Counsel (Public Counsel), the Missouri Industrial Energy Consumers (MIEC), the Missouri Energy Group (MEG) and the State of Missouri/Department of Natural Resources on the other side.  The positions of the Staff, Public Counsel, MIEC and MEG are not the same on rate design and other issues.



Furthermore, Staff finds quite ironic the statement at page 6 of UE’s Proposed Structure For Evidentiary Hearing that under UE’s proposal “parties on the same side are given an incentive to coordinate their examinations to avoid duplication and impermissible ‘friendly cross.’”  At an Adjudicative Roundtable several years ago at which the matter of “friendly cross” was discussed, counsel for the Staff joined with counsel for various utility companies in vigorously arguing against any “friendly cross” being permitted in Commission proceedings. 


4.
Finally, at pages 1-2, paragraph 1 of UE’s Proposed Structure For Evidentiary Hearings, UE states that “the Staff and the Office of the Public Counsel may offer the testimony of nine additional witnesses on surrebuttal . . .”  Although it is not the Staff’s intent to burden the record herein, as UE is aware, in part the Staff will be offering the testimony of several additional witnesses on surrebuttal because a Staff witness who filed direct testimony in this proceeding is not further available because of his undergoing open heart surgery earlier this week. 


Wherefore the Staff submits the foregoing in reply to (a) UE’s Response To Staff’s Motion Regarding Depositions and (b) UE’s Proposed Structure For Evidentiary Hearing 
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