STATE OF MISSOURI

PUBLIC SERVICE COMMISSION
At a session of the Public Service Commission held at its office in Jefferson City on the 4th day of March, 2003.

In the Matter of the Investigation of the
)

State of Competition in the Exchanges
)
Case No. IO-2003-0253

of CenturyTel of Missouri, LLC.
)

ORDER APPROVING STIPULATION AND AGREEMENT

AND CLOSING CASE 

CenturyTel of Missouri, LLC, the Staff of the Public Service Commission and the Office of the Public Counsel filed their Joint Motion to Open Case and Stipulation and Agreement on January 27, 2003.  The purpose of the case is to determine the date upon which the five-year period contemplated by Section 392.245.5, RSMo 2000, commenced with respect to CenturyTel, an incumbent local exchange telecommunications company by virtue of its succession in interest to GTE Midwest, Incorporated, doing business as Verizon Midwest, Incorporated.  The parties have resolved this question by negotiation and now seek approval by the Commission of this negotiated resolution, which is embodied in the Stipulation and Agreement portion of the parties’ pleading.

On February 6, the Staff of the Missouri Public Service Commission filed its Suggestions in Support of the proposed Stipulation and Agreement.  On February 11, the Commission convened a prehearing conference in order to hear from the parties as to what notice, if any, should be generally provided that this case has commenced.  The parties all took the position that no notice was necessary as the rights of no entity besides CenturyTel will be affected by the Stipulation and Agreement.  The Commission accepts that position.

In its Suggestions, Staff explains that the Commission determined in 1999 that GTE Midwest Incorporated, doing business as Verizon Midwest, was subject to price cap regulation under Section 392.245 RSMo.
  Thereafter, in May 2002, the Commission authorized Verizon to transfer its exchanges to CenturyTel and found CenturyTel subject to price cap regulation.
  The Price Cap Statute provides that each service of a local exchange company subject to price cap regulation shall be classified as competitive when an alternative local exchange company has provided basic local services in a particular exchange for at least five years, unless the Commission finds that effective competition nonetheless does not exist in that exchange.
  According to Staff, the transfer of Verizon’s exchanges to CenturyTel created uncertainty as to when the five‑year clock began to run.  In other words, did the clock start when Verizon became a price cap regulated company or when CenturyTel became a price cap regulated company?

As a resolution of this uncertainty, the parties have agreed that the five‑year clock for reviewing the status of competition in CenturyTel’s exchanges began running on August 31, 2002, the date on which the Verizon-CenturyTel transaction closed.  Staff explains that this construction is consistent with the general principle of corporate law that a corporation that purchases the assets of another corporation does not assume the rights and responsibilities of the selling corporation.
  Under the parties’ agreement, the presumption of effective competition will apply to CenturyTel’s exchanges beginning September 1, 2007, rather than in July 2003, the date applicable to Verizon.  Additionally, CenturyTel will use the date of August 31, 2002, as the starting date for any rate adjust​ments under the Price Cap Statute.

Staff urges the Commission to approve the Stipulation and Agreement, although it admits that this is a case of first impression and that the Commission’s authority to fix the date upon which began the running of the five-year period contemplated in Section 392.245.5, RSMo 2000, is not certain.

The Commission has considered the Stipulation and Agreement of the parties and Staff’s Supporting Suggestions and concludes that the Stipulation and Agreement should be approved.

IT IS THEREFORE ORDERED:

1. That the Stipulation and Agreement filed by the parties herein on January 27, 2003, is approved.  The parties are directed to comply with its provisions.

2. That this order shall become effective on March 14, 2003.

3. That this case may be closed on March 15, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

� In the Matter of the Petition of GTE Midwest Incorporated, Case No. TO-99-294 (Order Approving Price Cap Application, issued January 26, 1999).


� In the Matter of the Joint Application of GTE Midwest Incorporated, d/b/a Verizon Midwest, and CenturyTel of Missouri, LLC,  Case No. TM-2002-232 (Report and Order, issued May 21, 2002).


� Section 392.245.5, RSMo 2000.


� See 19 Am.Jur.2d, Corporations §§ 2507-2512.  
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