
State of Missouri
                        2lst Judicial Circuit
State of Mo
 ext rel Bennett et al 
   v             ) 21 sl cc 2207
  Lewis and Clark 195 llc
   et al
  Defedants 
        Plaintiffs’Motion to set aside and amend orders dismissing LaClede Gas and MAWC and
confirming request for findings of fact and conclusions of law 1

   Comes now Plaintiffs and move to amend and set aside the 0rders dismissing LaClede Gas and

MAWC for the reason that 

    1 There were no findings of fact or conclusions of law .2

     The court just signed the prepared order which mixed the issue of primary jurisdiction with

failure to state a claim where the standards and burdens are different.

    2 The court’s order failed to consider the legal issued raised by the Plaintiff including the

extent to which   there can be a removal from the court of common law claims by implication, or

the actual language of the complaint jurisdiction statute which ( as in the caselaw) does not

extend to common law claims.

    3 The court was subject to what amounts to a fraud on the court, where  counsel for La Clede

Gas/MAWC in association with Ameren counsel sought to actively mislead the court about

claimed regulations on billing, they knew they did not apply. They knew all along those   claims 

rules were for residential accounts, this is a commercial account, ( where they knew there was no

regulation of PSC or adminstrative personnel needed).     This is especially so where as

undisputed by said counsel, even when sent an email on same, the regulation for Commercial

accounts states only:

    4 CSR 240-10.040 Service and Billing



Practices for Commercial and Industrial
Customers of Electric, Gas, Water and
Steam Heat Utilities
PURPOSE: This rule establishes service and
billing and payment standards to be observed
by electric, gas, water and steam heat utili-
ties, and their commercial and industrial cus-
tomers in resolving questions regarding these
matters so that reasonable and uniform stan-
dards exist for service and billing and pay-
ment practices for all electric, gas, water and
steam heat utilities.
(1) Whenever a utility is unable to gain
access to a customerís premises for the pur-
pose of reading and testing meters or servic-
ing or maintaining the utilityís equipment or
for other appropriate purposes, following
calls made at the customerís premises during
the usual course of business, the customer, on
request from the utility, in which a particular
time is specified, shall give access to his/her
premises to representatives of the utility for
those purposes at the time specified, which
time shall be within the hours of 8:00 a.m.
and 5:00 p.m. Monday through Friday, oth-
erwise the utility may estimate for billing
purposes the meter reading subject to correc-
tion when the utility may read the meter.
(2) Except for the provisions of this rule, all
bills rendered to customers for metered ser-
vice furnished will show the reading of the
meter at the beginning and end of the period
for which the bill is rendered and shall give
the dates of readings, the number of units of
service supplied and the basis of charge or
reference. Where, by reason of the use of
postal or other card form of billing or for
other good reasons, this information cannot
reasonably be placed on the bills, any utility
may present for filing with the commission,
in conjunction with its rules, a proposed form
of billing. The commission may authorizedeny or require modification of any such pro-
posed form of billing.
(3) No utility shall discontinue the service of
any customer for violation of any rule of that



utility except on written notice of intention to
discontinue service. This notice shall state
the reason for which service will be discon-
tinued, specify a date after which the discon-
tinuance may be effected and shall be mailed
to or served upon the customer not less than
forty-eight (48) hours prior to that date. This
may be waived where a bypass is discovered
on a customerís service meter, or in the event
of discovery of dangerous lea
kage or
short
circuit on a customerís premises, or in the
case of a customer utilizing the service in a
manner as to make it dangerous for occupants
of the premises, thus making the immediate
discontinuance of service to the premises
imperative or in the case of an order from a
governmental agency directing the discontin-
uance of service. In the event of discontinu-
ance of service for any of these reasons, the
customer shall be notified of the discontinu-
ance immediately with a statement concern-
ing the reason for discontinuance.
(4) Each utility may require from any cus-
tomer at any time a cash deposit or, at its
option, a personal guarantee of a responsible
person provided that the amount of any such
deposit or guarantee so required shall not
exceed an estimated bill covering one (1)
billing period plus thirty (30) days. A cash
deposit shall bear interest at a rate specified
in the utilityís tariffs, approved by the com-
mission, which shall be credited annually
upon the account of the customer or paid
upon the return of the deposit, whichever
occurs first, and provided the cash deposit
remains for a period of at least six (6)
months. The rate of interest of the cash
deposit shall be only three percent (3%) per
annum if the utility keeps the cash deposit in
a separate and distinct trust fund and deposit-
ed as such in some bank or trust company
and not used by the utility in the conduct of
its business. These provisions shall not apply



to any deposits or guarantees made by the
customer for the purpose of securing an
extension of or additions to a utilityís dis-
tributing system in accordance with the utili-
tyís rules covering these extensions as filed
with this commission. Interest shall not
accrue on any cash deposit after the date the
utility has made a bona fide effort to return
that deposit to the depositor. The utility, in its
records, shall keep evidence of its effort to
return the deposit. Each utility shall file with
the commission, by April 12, 1993, a tariff
setting forth the interest rate payable on cashdeposits, unless the utility already has a rate
of interest set forth in its tariff.
(5) A statement of the practice of any utility
covering deposits or guarantees of surety,
together with interest rate payable upon cash
deposits, must be filed with the commission
as a portion of the utilityís schedule of rates
under the provisions of the commissionís
rules covering the filing and publication of
rate schedules. A statement of the practice
governing service main or line extensions by
any utility must likewise be filed with the
commission as a portion of the schedule of
rates on file. Each utility shall adjust cus-
tomerís bills for incorrect meter readings or
improper meter registration in a reasonable
and equitable manner consistent with the
rules which it has on file with the commis-
sion. Any specific rule adopted by a utility
covering these adjustments shall be filed with
the commission in conformance with the
commissionís rules covering the filing and
publication of rate schedules.
(6) Customer, as used in this rule, means a
commercial or industrial customer of an elec-
tric, gas, water or steam heat utility.
AUTHORITY: sections 386.250, RSMo Supp.
1991 and 393.140 and 393.290, RSMo
1986.* Original rule filed March 5, 1953,
effective March 15, 1953. Amended: Filed
Sept. 22, 1959, effective Oct. 1, 1959.
Amended: Filed May 2, 1968, effective May
16, 1968. Amended: Filed June 10, 1992,



effective Feb. 26, 1993.
*Original authority: 386.250, RSMo 1939, amended
1963, 1967, 1977, 1980, 1987, 1988, 1991; 393.140,
RSMo 1939, amended 1949, 1967; and 393.290, RSMo
  
  Even where asked counsel could not show how the amendment here was “based” on the

regulation on the one on the format of a bill , where the format was not in issue, the issue is one

of real estate law, ultre vires actions for which it was known there was no legal capacity for a

condo assn to be billed for water to another property for it to be resold or redistributed

  This is even more so where as also undisputed , where the caselaw in Mo is that to be a

generally applied guideline has to be promulgated as a regulation that means must also   have a

hearing and be sent to the legislature, the applicable rules would have to be in the regulation.  3

  5 The order is also   contrary to law where the court failed to rule on the Motion to strike,   such

that it appears the court may have considered items outside the pleadings without compliance

with summary judgment rules,   and   

   And is not equitable it remain in effect.

   6 This court also has continuing jurisdiction per rule 74 where there are multiple claims,  it

cannot terminate the action as to any of the claims or parties, and the order or other form of

decision is subject to revision at any time before the entry of judgment adjudicating all the

claims.



1.It is the recollection of the undersigned had earlier requested findings of fact and conclusions of
law and requests same herein on the statute relied on, the basis of the claim, the factors applied
for primary jurisdiction, and which regulation , rule of PSC the claim is found to be based on,
and the extent to which common law claims can be taken from a court unless expressly found by
the legislature.  

2.  This is further the case where the motion session went beyond the pleadings, and where the
orders signed included the one against  Ameren even where the undersigned did call in on a pass
for settlement, where while the undersigned did   drop off a hard copy of the proposed order, on
11/20 pm did not include any ruling on the issues therein.

  Wherefore Plaintiffs move for same including for revision of the order and such other relief as 

proper.

   

Respectfully submitted

    By      /s/ Susan H Mello

          Susan H Mello  31158

           7751 Carondelet  403

           Clayton, Mo  63105

            314 721 7521

            314 863 7779

            SusanMello@Gmail.com

            Attorney for plaintiffs

 Certificate of service

    The undersigned   has  served a copy by e service on  those who have filed an entry of

appearance on this 1 day of December   2014 

 /s/  Susan H Mello
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