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01U1 APPENDIX INTERCARRIER COMPENSATION [ALL TRAFFIC]
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	01U1 Intercarrier Compensation (All Traffic)
	
	
	
	

	Sprint Issue Statements: 

(a) What is the scope of the types of traffic exchanged between SBC and Sprint that should be addressed by this interconnection agreement?

(b)  Is it appropriate to include terms and conditions for the exchange of InterLATA Toll Traffic in this Appendix when such traffic rides the same facilities as non-toll traffic? 

SBC Issue Statements: 

a) Who do the provisions of the Intercarrier Compensation Attachment apply to?

(b) For the purposes of Intercarrier Compensation, do the provisions of this Appendix address the transport and termination of telecommunications traffic originated by either Party?  

(c) Is it appropriate to include terms and conditions for the exchange of CMRS Traffic with Sprint in this Appendix?

(d) Is it appropriate to include terms and conditions for the exchange of InterLATA Toll Traffic in this Appendix  


	1
	1.2; 3.1, 3.7
Sprint’s  4.1.1
	1.2 The provisions of this Appendix apply to telecommunications traffic exchanged between the Parties and from a CLEC’s facilities.
3.1For all traffic exchanged between the Party’s networks  including, without limitation,   Switched Access Traffic,  such Party shall provide CPN as defined in 47 C.F.R. § 64.1600(c) ("CPN") in accordance with Section 3.3 below. Each Party to this Agreement will be responsible for passing on any CPN  it receives from a third party for traffic delivered  to the other Party. In addition, each Party agrees that it shall not strip, alter, modify, add, delete, change, or incorrectly assign any CPN.  If either party identifies improper, incorrect, or fraudulent use of local exchange services (including, but not limited to  PRI, ISDN and/or Smart Trunks), or identifies stripped, altered, modified, added, deleted, changed, and/or incorrectly assigned CPN, the Parties agree to cooperate with one another to investigate and take corrective action.  

4.1.1    CMRS traffic is Section 251 (b)(5) Traffic when at the beginning of the call, the call originates and terminates within the same Major Trading Area (MTA), as defined in Section 24.202(a) of the FCC Rules.
3.7
For Section 251(b)(5) Traffic, ISP-Bound Traffic, Optional EAS Traffic, IntraLATA  Toll Traffic, InterLATA toll and CMRS traffic the Party whose End User originates such traffic shall compensate the Party who terminates such traffic to its End User for the transport and termination of such traffic at the applicable rate(s) provided in this Appendix and Appendix Pricing and/or the applicable switched access tariffs. 
	1.2 and 3.1

Sprint has the right to interconnect with SBC for the exchange of traffic between SBC customers and Sprint customers.  There is no basis for restricting interconnection to the exchange of traffic solely between SBC end users and Sprint end users.

3.7 & 4.1.1

 Sprint is seeking ability to combine all traffic through the use of “Multi-jurisdictional” trunks for the efficient exchange of traffic.  Sprint objects to SBC’s requirement of individual and less efficient trunk groups, specific to various traffic types.    It is not Sprint’s intent to hide CMRS or any other traffic on the Multi-jurisdictional trunks/facilities.  Sprint fully understands and appreciates the fact that due to regulatory distinctions, different “types” of traffic are subject to differing compensation requirements and Sprint fully expects both parties to accurately compensate each other in accordance with the compensation requirements.  Inefficient segregation of traffic onto separate trunks is not required to ensure accurate compensation.  The application of traffic factors is a common practice for inter-carrier compensation.   
	1.2 The provisions of this Appendix apply to telecommunications traffic originated over the originating carrier’s facilities or over wholesale local switching   purchased by CLEC from SBC 13-STATE on a wholesale basis.  

3.1
For all traffic originated on a Party’s networks  including, without limitation,   Switched Access Traffic,  such Party shall provide CPN as defined in 47 C.F.R. § 64.1600(c) ("CPN") in accordance with Section 3.3 below. Each Party to this Agreement will be responsible for passing on any CPN  it receives from a third party for traffic delivered  to the other Party. In addition, each Party agrees that it shall not strip, alter, modify, add, delete, change, or incorrectly assign any CPN.  If either party identifies improper, incorrect, or fraudulent use of local exchange services (including, but not limited to  PRI, ISDN and/or Smart Trunks), or identifies stripped, altered, modified, added, deleted, changed, and/or incorrectly assigned CPN, the Parties agree to cooperate with one another to investigate and take corrective action. 

3.7
For Section 251(b)(5) Traffic, ISP-Bound Traffic, Optional EAS Traffic, and IntraLATA  Toll Traffic, the Party whose End User originates such traffic shall compensate the Party who terminates such traffic to its End User for the transport and termination of such traffic at the applicable rate(s) provided in this Appendix and Appendix Pricing and/or the applicable switched access tariffs.
	(a) The provisions of this Appendix apply to the termination of telecommunications traffic to either Party when such traffic is either originated over a carrier’s own facilities or when Sprint, as the originating carrier purchases wholesale local switching from SBC on a wholesale basis. SBC proposes new language to Sprint in an effort to settle this issue as follows:

1.2 The provisions of this Appendix apply to telecommunications traffic originated over one carrier’s facilities and terminated on the other party's network; or for traffic exchanged between SBC 13-STATE and CLEC over wholesale local switching purchased by CLEC from SBC 13-STATE on a wholesale basis. 

(b) Yes. For the purposes of compliance by

an incumbent local exchange carrier with Section 251(b)(5), the terms and conditions

for reciprocal compensation provide for the

mutual and reciprocal recovery by each carrier of costs associated with the transport and termination on each carrier’s network facilities of calls that originate on

the network facilities of the other carrier. SBC’s language represents the treatment of such traffic in accordance with the Act. Sprint’s proposed language is vague and overly broad.

(c) No. This Appendix sets forth the terms and conditions for Intercarrier Compensation of intercarrier telecommunications traffic between the applicable SBC Communications Inc (SBC) owned Incumbent Local Exchange Carrier and  Sprint operating as a CLEC, which went undisputed by Sprint in Section 1.1 of the Appendix. Further, Sprint has not disputed SBC’s definition of Section 251(b)(5) Traffic in Section 4.1 which defines “wireline”   Section 251(b)(5) Traffic with the intent of specifically excluding wireless Section 251(b)(5) Traffic.  

(d) Compensation for the originating and termination of InterLATA traffic that is not subject to Meet Point Billing is governed by the Party’s state or federal access tariffs, whichever is applicable to carry such InterLATA Traffic. Although SBC formerly deleted all language relevant to the treatment of such Traffic, in an effort to settle this, SBC is willing to reinsert the language that was not originally disputed by Sprint so that “InterLATA toll” can be normalized in Section 3.7: 

12. 
Compensation for Origination and Termination of InterLATA Traffic not subject to Meet Point Billing

12.1 
Where a CLEC originates or terminates its own end user InterLATA Traffic not subject to Meet Point Billing, the CLEC must purchase FGD access service from SBC-13STATE’s state or federal access tariffs, whichever is applicable, to carry such  InterLATA Traffic.  



	Are SBC and Sprint entitled to exchange traffic under a Bill and Keep Arrangement on Section 251(b)(5) Traffic and ISP-Bound Traffic? 


	2
	5.3

Sprint’s 4.6 – 4.6.11
	4.6    As an alternative to Section 4.5 Sprint can elect a long-term local Bill and Keep as the reciprocal compensation arrangement for Section 251(b)(5) Traffic and ISP-Bound Traffic originated and terminated between SBC and Sprint so long as qualifying traffic between the parties remains in balance in accordance with this Section 4.6.  Long-term local Bill and Keep applies only to Section 251(b)(5) Traffic and ISP-Bound Traffic and does not include, IntraLATA Interexchange Traffic, Meet Point Billing Traffic,  FX Traffic, FGA Traffic or Cellular Traffic.  

4.6.1 The Parties agree that Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties will be subject to Bill and Keep as the method of intercarrier compensation provided that Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties is in balance within +/-10% of equilibrium (50%).

4.6.2 
The calculation for determining whether traffic is in balance will be based on the difference between the total Section 251(b)(5) Traffic and ISP-Bound Traffic originated by each Party’s end users terminated to the other Party’s End Users, divided by the sum of both Parties’ end users’ terminated Section 251(b)(5) Traffic, and ISP-Bound Traffic multiplied by 100.

4.6.3
The Parties agree that where Section 251(b)(5) Traffic and ISP-Bound Traffic is determined to be out-of-balance by more than 10% per month for three (3) consecutive months, Section shall immediately apply rates specified in Section 4.4-4.5 to all Section 251(b)(5) Traffic and ISP-Bound Traffic.

4.6.4
Once the rates found in Section 4.4-4.5 apply to CLEC’s Section 251(b)(5)Traffic and ISP-Bound Traffic, it will  apply for the remaining term of this Agreement.  

4.6.5
In the event that either Party disputes whether its Section 251(b)(5) Traffic and ISP-Bound Traffic is in balance, the Parties agree to work cooperatively to reconcile the inconsistencies in their usage data.

4.6.7
Should the Parties be unable to agree on the amount and balance of Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between their End Users, either Party may invoke the dispute resolution procedures under this Agreement.  In the event that dispute resolution procedures results in the calculations being delayed, the reciprocal compensation rates will apply retroactively to the date such reciprocal compensation were applicable.

4.6.8
Upon reasonable belief that traffic other than Section 251(b)(5) Traffic and ISP-Bound Traffic is being terminated under this long-term local Bill and Keep arrangement, either Party may request a meeting to confirm the jurisdictional nature of traffic delivered as Bill and Keep.  Parties will consult with each other to attempt to resolve issues without the need for an audit.  Should no resolution be reached within 60 days, an audit may be requested and will be conducted by an independent auditor under an appropriate non-disclosure agreement.  Only one audit may be conducted by each Party within a six-month period.

4.6.9 
The auditing Party will pay the audit costs unless the audit reveals the delivery of a substantial amount of traffic originating from a party in this Agreement other than Section 251(b)(5) Traffic and ISP-Bound Traffic for termination to the other party under the long term local Bill and Keep arrangement.  In the event the audit reveals a substantial amount of traffic other than Section 251(b)(5) Traffic and ISP-Bound Traffic, the Party delivering such traffic will bear the cost of the audit and will pay appropriate compensation for such traffic with interest at the commercial paper rate as referenced in 9.1 of the General Terms and Conditions of this Agreement.

4.6.10 
The Parties will consult and negotiate in good faith to resolve any issues of accuracy or integrity of data collected, generated, or reported in connection with audits or otherwise. 

5.4.11 4.6.11  The audit provisions set out in Sections 1.8.6 through 1.8.8 above do not alter or affect audit provisions set out elsewhere in this Agreement.

5.3
Intercarrier Compensation for  all ISP-Bound Traffic and Section 251(b)(5) Traffic Unless the Parties agree to bill and keep per §4.6.


	Relatively balanced traffic should remain bill and keep as it avoids costly billing and collection expenses associated with intercarrier compensation.


	5.3
Intercarrier Compensation for  all ISP-Bound Traffic and Section 251(b)(5) Traffic.

	No. It is SBC’s position, based upon 47 CFR § 51.713 (b), that Section 251(b)(5) traffic and ISP-Bound must be in balance  to qualify for a bill and keep arrangement.  47 CFR  § 51.713 (b) provides in pertinent part that “[a] state commission may impose bill and keep arrangements if the state commission determines that the amount of local telecommunications traffic from one network to the other is roughly in balance with the amount of local telecommunications traffic flowing in the opposite direction.” In paragraph 1113 in the First Report and Order, it states, “We further conclude that states may adopt specific thresholds for determining when traffic is roughly balanced.  If state commissions impose bill-and-keep arrangements, those arrangements must either include provisions that impose compensation obligations if traffic becomes significantly out of balance or permit any party to request that the state commission impose such compensation obligations based on a showing that the traffic flows are inconsistent with the threshold adopted by the state. Footnote 2717 in the First Report and Order states,  “For example, the Michigan Commission adopted a five percent threshold for the difference between the traffic flows in the two directions”.  Although the Michigan decision for the percentage differential is consistent with SBC’s position, that traffic exchanged between the Parties must be in balance within +/- five percent of equilibrium ( 50%), the traffic that is exchanged between the Parties does not currently meet this in-balance qualification. As such, Sprint is not eligible for a Bill and Keep proposal for such traffic.  Furthermore, Sprint has proposed that the Parties must be in balance within ten percent, however, anything above 5% eviscerates the whole motion of being in-balance. 

	Should each party invoice the other party on a monthly basis for combined Section 251(b)(5) Traffic and ISP-Bound Traffic at the rate set forth under the FCC's ISP terminating compensation plan in SBC 12-STATE?    
	3
	SBC’s 5.5.1


	
	Sprint prefers bill & keep for all local traffic until traffic is greater than 10% (or 5% if SBC prefers).  Once that occurs, Sprint believes all 251(b)(5) traffic and ISP-bound traffic will be exchanged at the FCC rate of $0.0007 per minute.
	5.5.1
Each party will invoice the other party on a monthly basis for combined Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties  at the rate  set forth in Section 5.3.2 for Section 251(b)(5) Traffic and ISP-Bound Traffic. 


	  Yes. Sprint elected to negotiate from SBC’s “All Traffic” Appendix as a baseline document. Since Bill and Keep is not a viable billing option with Sprint for  Section 251(b)(5) Traffic and ISP-Bound Traffic (because since such traffic exchanged between the Parties is not in-balance, as described in Issue 2 above), then provisions are required to adequately address billing  and invoicing of such traffic to avoid billing disputes and to ensure that the Parties know what compensation mechanism applies.  SBC's proposal achieves these goals; Sprint has failed to address them.


	Sprint’s Issue Statement: 

Should SBC be obligated to provide call detail records to Sprint?

SBC’s Issue Statement: 

Should SBC be obligated to provide call detail records to Sprint when such records are not technically available?  

  
	4
	3.5
	3.5 CLEC has the sole obligation to enter into intercarrier compensation arrangements with third party telecommunications carriers regarding CLEC’s traffic and such other carriers’ traffic, including without limitation  any  where CLEC originates traffic to or terminates traffic from an end user being served by a third party telecommunications carrier who has purchased wholesale local switching from SBC-13STATE on a wholesale basis to such telecommunications carrier, and by which such telecommunications carrier uses it to offer to end users wireline local telephone exchange service.  In no event will SBC-13STATE have any liability to CLEC or any third party if CLEC fails to enter into such compensation arrangement.  SBC shall provide call detail records to the terminating carrier as a prerequisite for holding them harmless then in the event that traffic is exchanged with a third party carrier with whom CLEC does not have a traffic compensation agreement, CLEC will indemnify, defend and hold harmless SBC-13STATE against any and all losses including without limitation, charges levied by such third party carrier.  The third party carrier and CLEC will bill their respective charges directly to each other.  SBC-13STATE will not be required to function as a billing intermediary, e.g., clearinghouse.  SBC-13STATE  may provide information regarding such traffic to other telecommunications carriers or entities as appropriate to resolve traffic compensation issues.

	In order for Sprint to indemnify SBC in this situation, SBC must be made to fulfill its obligations by providing necessary call detail records to subtending 3rd party Telecommunications Carriers (non-SBC) for the billing of  reciprocal compensation.  Interestingly, this paragraph is SBC’s acknowledgment of their responsibility or role as an intermediary tandem provider (a.k.a., transit) but SBC refuses to acknowledge or provide for transiting service in the Agreement.  This is inconsistent, at best, and contrary to the Act which expressly provides for indirect interconnection.  Indirect interconnection, by its vary nature, implies SBC’s role and obligation as a tandem provider. Furthermore, SBC should be required to provide auditable records to terminating Parties for compensation purposes. 


	3.5 CLEC has the sole obligation to enter into intercarrier compensation arrangements with third party telecommunications carriers regarding CLEC’s traffic and such other carriers’ traffic, including without limitation  any  where CLEC originates traffic to or terminates traffic from an end user being served by a third party telecommunications carrier who has purchased wholesale local switching from SBC-13STATE on a wholesale basis to such telecommunications carrier, and by which such telecommunications carrier uses it to offer to end users wireline local telephone exchange service.  In no event will SBC-13STATE have any liability to CLEC or any third party if CLEC fails to enter into such compensation arrangement. In the event that traffic is exchanged with a third party carrier with whom CLEC does not have a traffic compensation agreement, CLEC will indemnify, defend and hold harmless SBC-13STATE against any and all losses including without limitation, charges levied by such third party carrier.  The third party carrier and CLEC will bill their respective charges directly to each other.  SBC-13STATE will not be required to function as a billing intermediary, e.g., clearinghouse.  SBC-13STATE  may provide information regarding such traffic to other telecommunications carriers or entities as appropriate to resolve traffic compensation issues.

	No. SBC   can provide records to Sprint when, where and in a manner that is currently available. Further, SBC is prepared to offer other forms of information to either Sprint or other telecommunications carriers to resolve traffic compensation issues. For example, in the Midwest records are not currently available for Wireless and CLEC originated traffic. However SBC does offer specific reports for this type of traffic which are available upon request. Accordingly, SBC recommends keeping the language generic since “information” that may be provided to Sprint or other telecommunication carriers for the purposes  of resolving traffic compensation issues may vary. In any event, regardless of the availability of call reports or call detail records, Sprint should be liable for the services it acquires from other carriers and the provision by SBC of information should not be a prerequisite for Sprint remaining liable. 

In an effort to settle this issue, SBC proposes the following language in place of Sprint’s   opposed language in Section 3.5 to insure that SBC can meet its contractual obligations to Sprint:

 “SBC shall provide call detail records to Sprint when, where and in a manner that is currently available.”


	Is Sprint entitled to the tandem compensation rate? 


	5
	SBC’s 4.6


	None
	For any traffic not subject to bill and keep or the FCC rate for ISP-bound traffic, Sprint should be entitled to apply all rate elements of reciprocal compensation, including tandem rates as Sprint’s switch coverage exceeds SBC’s tandem switch coverage.  Language at 4.6 should be struck.  Sprint is willing to discuss the necessary requirements for demonstrating its switch serves a comparable geographic area to SBC’s tandem switch and is willing to incorporate language to that effect into the agreement.
	4.6 CLEC shall only be paid End Office Serving Rate Elements.


	No. Sprint has elected to negotiate the rates, terms and conditions of the FCC’s Interim ISP Terminating Compensation Plan for both Section 251(b)(5) Traffic and ISP-Bound Traffic for SBC-12STATE. As such payment of Intercarrier Compensation on ISP-Bound Traffic and Section 251(b)(5) Traffic will not vary according to whether the traffic is routed through a tandem switch or directly to an end office switch.

Conversely, SBC Connecticut  has not made the offer to exchange Section 251(b)(5) Traffic and ISP-Bound Traffic pursuant to the terms and conditions of the FCC’s interim ISP terminating compensation plan. Therefore, Sprint is only entitled to the end office serving rates in Connecticut. 47 CFR Section 51.711 (a)(3) provides that “where the switch of a Carrier other than an incumbent LEC serves a geographic area comparable to the area served by the incumbent LEC’s tandem switch, the appropriate rate for the carrier other than an incumbent LEC is the incumbent LEC’s tandem interconnection rate.” (emphasis added).  Based on this FCC rule, SBC’s position is that in order to obtain the tandem switching rate, a CLEC must prove that the competitive LEC’s switch is capable of serving a geographic area that is comparable to the architecture served by the incumbent LEC’s tandem switch.  Since Sprint has not presented any evidence to establish that it is entitled to the Tandem interconnection rates, Sprint should only receive the end office rate in Connecticut.  



	What is the appropriate form of Intercarrier Compensation for InterLATA FX Traffic?
	6
	SBC’s 12-12.1  

Sprint’s 6.6
	6.6      The Parties disagree concerning the proper basis for intercarrier compensation relating to InterLATA FX Traffic (a.k.a. Feature Group A Traffic).  The Parties agree that such traffic between them, if any, is presently de minimis.  To the extent that InterLATA FX Traffic continues to be de minimis, such traffic is subject to a Bill and Keep arrangement.  If a Party has reason to believe that InterLATA FX Traffic is not de minimis, that Party may reopen negotiations to determine an appropriate method for identifying, transporting, and determining the compensation for such traffic.  If the Parties are unable to reach agreement, the matter shall be resolved using the dispute procedures of the GTCs Section XXX.  InterLATA FX traffic shall continue to be subject to Bill and Keep under this Agreement until a replacement mechanism has been established.


	SBC has offered preferential pricing to Level 3 evidenced by recent filing of freely negotiated contracts with the Missouri Commission. Sprint has requested B&K for the InterLATA FX compensation, similar to what SBC has proposed for other FX-type traffic.  See Issue No. 9 below.
	12. 
Compensation for Origination and Termination of InterLATA Traffic not subject to Meet Point Billing

12.1 
Where a CLEC originates or terminates its own end user InterLATA Traffic not subject to Meet Point Billing, the CLEC must purchase FGD access service from SBC-13STATE’s state or federal access tariffs, whichever is applicable, to carry such  InterLATA Traffic.  


	InterLATA FX traffic is subject to SBC’s access tariffs, interstate or intrastate, whichever is applicable. The FCC’s First Report and Order noted that “traffic originating or terminating outside of applicable local area would be subject to interstate and intrastate access charges,” and not reciprocal compensation. See In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, 11 FCC Rcd 15499, 16013, ¶ 1035 (1996).   

Furthermore, Sprint did not dispute SBC’s proposed language in Sections 6.2, 6.4 and  6.5 where the terms and conditions for  InterLATA FX traffic explicitly express that Feature Group A (FGA) calls are subject to the originating and terminating carrier’s tariffed Switched Exchange Access rates. Sprint proposed its language after SBC had agreed to strike Section 12, because the Parties had agreed that InterLATA traffic did not need to be addressed in this Agreement. However, to insure contractual completeness, SBC must re-introduce the language that was originally deleted to insure that its position on such traffic is not compromised.

	Sprint’s Issue Statement: 

What is the appropriate treatment of transit traffic?

SBC’s Issue Statement: 

Should non 251/252 services such as Transit Services be negotiated separately?


	7
	Sprint’s 17
	17. 
TRANSIT TRAFFIC - “Transit Traffic” means Telecommunications Traffic that originated on one Party’s network, transited through the other Party’s network, and terminated to a third party Telecommunications Carrier’s network or that is originated on a third party Telecommunications Carrier’s network, transited through a Party’s network, and terminated to the other Party’s network.

17.1
Exchange Of Traffic 

17.1.1
The Parties may send each other Transit Traffic. 

17.1.2
Each Party acknowledges that it is the originating Party’s responsibility to enter into transiting arrangements with the third party providing the transit services.  

17.1.3
Each Party acknowledges that it is the originating Party’s responsibility to enter into arrangements with each third-party LEC, CLEC, or CMRS provider for the exchange of indirect traffic to that third party.  

17.1.4
Each Party is responsible for the transport of originating calls from its network to its point of interconnection with the transiting party.  The originating Party is responsible for the payment of transit charges assessed by the transiting party.

17.2
Rates for Transit Service:

17.2.1
Transit service providers are rightly due compensation for the use of their tandem switching and common transport elements when providing a transit service.  This compensation is based on TELRIC pricing and appears in Appendix PRICING.- All Traffic.

17.2.2
Toll traffic, switched access, and special access traffic, if separately chargeable, shall be charged the appropriate rate out of the terminating LEC’s tariff or via other appropriate meet point access arrangements.  

17.3
The Transiting Party will use reasonable effort to deliver each call to the other Party’s network with SS7 Common Channel Interoffice Signaling (CCIS) and other appropriate TCAP messages in order to facilitate full interoperability and billing functions.  The Transiting Party agrees to send all message indicators according to industry standards and to provide the terminating Party information on traffic originated by a third-party CLEC, ILEC, or CMRS provider.  To the extent that the industry adopts a standard record format for recording originating and/or terminating transit calls, both Parties agree to comply with the industry-adopted format to exchange records. 
	Transiting (including the TELRIC pricing standard) is a section 251(a) obligation and as such, should be included in the contract. Transit service promotes efficient call flow among carriers until such time as traffic reaches a material volume and economically justifies a direct connection. Transiting supports §251(b) (5) services and therefore, §252(d) (2) requires TELRIC pricing methodology for transiting.  When exchanging traffic with a 3rd Party provider via an SBC tandem, the originating provider is responsible for paying transiting charges, priced at TELRIC.  Transiting Service definition should be incorporated into this agreement along with terms and conditions associated with pricing and provisioning of transiting.  Transit service is an integral part of the Parties current contract and is critical for Sprint’s business plans.  To preserve Transiting as part of this agreement, Sprint offers new language to be inserted at the end of the Intercarrier Compensation Appendix.  While SBC would prefer to leverage its transit market power through market-based rates, TELRIC prices properly provide SBC with full compensation for performing their interconnection transit function.
	None
	Yes. It is SBC’s position that transit service is a non 251(b) or (c) service and is not the subject of mandatory negotiations between the parties and is not arbitrable. Accordingly the Commission must decline Sprint’s attempt to arbitrate this issue. As a non 251(b) or (c) service, transit service should be negotiated separately and SBC is prepared to offer Sprint the separate agreement that is attached to this DPL to address transit service.    
In the event that the Commission decides, over SBC’s objection, to address Transit Service in this proceeding, it should adopt SBC’s proposed language in the Transit Traffic Service Appendix submitted herewith.  

	Is it appropriate to include a specific change in law provision to address the FCC’s NPRM on Intercarrier Compensation?


	8
	SBC’s 4.2.1

4.2.2


	4.2.2        Should there be any change in law, the provisions of Section XXXX of the General Terms and Conditions will prevail.
	Sufficient change of law provisions already exist in the GTC portion of the Agreement.  There is no additional need for SBC’s language which is complicated, lengthy and in some cases seeking to allow unilateral changes to occur to the application of this agreement.  This is an attempt to add levels of specificity and breadth to a contract which is already too large and complex.  Further, Sprint insists that any change of law would be mutually agreed, discussed and negotiated under the Act.  Therefore, all instances of additional change of law verbiage should be struck from this and all other Appendices as the GTC section of the Agreement is sufficient to preserve both Parties rights and obligations under the law.
	4.2.1
Should a regulatory agency, court or legislature change or nullify the SBC-13STATE's designated date to begin billing under the FCC's ISP terminating compensation plan, then the Parties also agree that any necessary billing true ups, reimbursements, or other accounting adjustments shall be made symmetrically and to the same date that the FCC terminating compensation plan was deemed applicable to all traffic in that state exchanged under Section 251(b)(5) of the Act.  By way of interpretation, and without limiting the application of the foregoing, the Parties intend for retroactive compensation adjustments, to the extent they are ordered by Intervening Law, to apply uniformly to all traffic among SBC-13STATE, CLEC and Commercial Mobile Radio Service (CMRS) carriers in the state where traffic is exchanged as Local Calls within the meaning of this Appendix. 

4.2.2        The Parties further acknowledge that federal or state court challenges could be sustained against the FCC's ISP Compensation Order in particular, or against ISP intercarrier compensation generally.  In particular, a court could order an injunction, stay or other retroactive ruling on ISP compensation back to the effective date of the FCC's ISP Compensation Order.  Alternatively, a court could vacate the underlying Order upon which the compensation was based, and the FCC (either on remand or on its own motion) could rule that past traffic should be paid at different rates, terms or conditions. Because of these possibilities, the Parties agree that should the ISP Compensation Order be modified or reversed in such a manner that prior intercarrier compensation was paid under rates, terms or conditions later found to be null and void, then the Parties agree that, in addition to negotiating appropriate amendments to conform to such modification or reversal, the Parties will also agree that any billing true ups, reimbursements, or other accounting adjustments on past traffic shall be made uniformly and on the same date as for all traffic exchanged under Section 251(b)(5) of the Act.  By way of interpretation, and without limiting the application of the foregoing, the Parties intend for retroactive compensation adjustments, to apply to all traffic among SBC-13STATE, CLEC, and CMRS carriers in the state where traffic is exchanged as Local Calls within the meaning of this Appendix. 
	It is appropriate to include a unique change in law provision in the Attachment Compensation to address the FCC's Order on intercarrier compensation which will result from its Notice of Proposed Rulemaking Order, In the Matter of Developing a Unified Intercarrier Compensation Regime.  

	Sprint’s Issue Statement:

Should a party be required to separate traffic types onto separate trunks as a means of ensuring that the terminating party may receive proper compensation?

SBC’s Issue Statement: 

Should a party be prohibited from delivering interLATA traffic over Section 251(b)(5) Local Interconnection trunks so that the terminating party may receive proper compensation?


	9
	14.4


	14.4
The measurement of minutes of use over Trunk Groups shall be in actual conversation seconds. The total conversation seconds over each individual Trunk Group will be totaled for the entire monthly bill and then rounded to the next whole minute.


	Interconnection agreements must not limit Sprint’s ability to combine multiple jurisdictions of traffic on the same trunks and Sprint should be allowed to utilize any type of connecting facility for the purposes of exchanging traffic with the ILEC (e.g., access, local interconnection, wireline, wireless, etc.)  Compensation for the interconnecting facility/trunks should be based on the number of trunks placed on the facility for all different traffic types, e.g., access, local, wireless, or wireline.  Sprint objects to restrictive language which attempts to separate trunking as it is an inefficient use of networking and is inconsistent with how ILECs already exchange traffic today.
	14.4
The measurement of minutes of use over Local Interconnection Trunk Groups shall be in actual conversation seconds. The total conversation seconds over each individual Local Interconnection Trunk Group will be totaled for the entire monthly bill and then rounded to the next whole minute.


	SBC’s position is that Section 251(b)(5) Traffic, ISP-Bound Traffic, Optional EAS Traffic, and IntraLATA Toll Traffic must be terminated over Local Interconnection Trunk Groups, while  all Switched Access Traffic must be terminated over feature group access trunks (B or D) (except certain types of IntraLATA toll and Optional EAS traffic)  and all such traffic is subject to applicable interstate and intrastate switched access charges.  

To ensure the proper compensation is paid on this traffic, this Commission should find that Section 251(b)(5) Traffic, ISP-Bound Traffic, Optional EAS Traffic and IntraLATA Toll Traffic must be routed over local interconnection trunk groups, while Switched Access Traffic must be routed over feature group access trunks.



	Sprint’s Issue Statements: 

(a) What is the appropriate treatment of PSTN-IP and IP-PSTN traffic?

(b) Should reciprocal compensation arrangements apply to IP-PSTN and PSTN-IP traffic?
(c) What is the proper routing, treatment and compensation for PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

SBC’s Issue Statements:

(a) Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Service Traffic?
(b) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?


	10
	15.1-15.2
	None
	SBC and Level 3 have recently signed an agreement that includes pricing provisions for and treatment of VoIP traffic.  Sprint has requested similar treatment for its traffic but to date, SBC has refused to even accept redlines of this nature in the contract.  


	15.1 For purposes of this Agreement only, Switched Access Traffic shall mean all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC-13STATE’s local exchange tariffs on file with the applicable state commission)  including, without limitation, any traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport) and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology.  Notwithstanding anything to the contrary in this Agreement, all Switched Access Traffic shall be delivered to the terminating Party over feature group access trunks per the terminating Party’s access tariff(s) and shall be subject to applicable intrastate and interstate switched access charges; provided, however, the following categories of Switched Access Traffic are not subject to the above stated requirement relating to routing over feature group access trunks:
(i) IntraLATA toll Traffic or Optional EAS Traffic from a CLEC end user that obtains local dial tone from CLEC where CLEC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider,

(ii) IntraLATA toll Traffic or Optional EAS Traffic from an SBC end user that obtains local dial tone from SBC where SBC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider;

(iii) Switched Access Traffic delivered to SBC from an Interexchange Carrier (IXC) where the terminating number is ported to another CLEC and the IXC fails to perform the Local Number Portability (LNP) query; and/or

(iv) Switched Access Traffic delivered to either Party from a third party competitive local exchange carrier over interconnection trunk groups carrying Section 251(b)(5) Traffic and ISP-Bound Traffic  (hereinafter referred to as “Local Interconnection Trunk Groups”) destined to the other Party.

Notwithstanding anything to the contrary in this Agreement, each Party reserves it rights, remedies, and arguments relating to the application of switched access charges for traffic exchanged by the Parties prior to the Effective Date of this Agreement and described in the FCC’s Order issued in the Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services Exempt from Access Charges, WC Docket No. 01-361(Released April 21, 2004).

15.2 In the limited circumstances in which a third party competitive local exchange carrier delivers Switched Access Traffic as described in Section 15.1 (iv) above to either Party over Local Interconnection Trunk Groups, such Party may deliver such Switched Access Traffic to the terminating Party over Local Interconnection Trunk Groups.  If it is determined that such traffic has been delivered over Local Interconnection Trunk Groups, the terminating Party may object to the delivery of such traffic by providing written notice to the delivering Party pursuant to the notice provisions set forth in the General Terms and Conditions and request removal of such traffic. The Parties will work cooperatively to identify the traffic with the goal of removing such traffic from the Local Interconnection Trunk Groups.  If the delivering Party has not removed or is unable to remove such Switched Access Traffic as described in Section 16.1(iv) above from the Local Interconnection Trunk Groups within sixty (60) days of receipt of notice from the other party, the Parties agree to jointly file a complaint or any other appropriate action with the applicable Commission to seek any necessary permission to remove the traffic from such interconnection trunks up to and including the right to block such traffic and to obtain compensation, if appropriate, from the third party competitive local exchange carrier delivering such traffic to the extent it is not blocked.
	(a) It is SBC’s position that such traffic is exempt from reciprocal compensation under 47 C.F.R. 51 § 701 which  defines the scope of transport and terminating pricing and explicitly  excludes interstate or intrastate exchange, information access or exchange services from reciprocal compensation, and the Agreement should therefore do so as well. That FCC rule remains in effect today.  Finally, the Agreement should provide that any other category of traffic that this Commission or the FCC holds exempt from reciprocal compensation is exempt as between Sprint and SBC. See SBC’s position in Issue (b) below which further addresses the appropriate charges for such traffic.

(b)  SBC’s position is that, unless and until the FCC rules otherwise, all Switched Access Traffic, as defined below,  must be terminated over feature group access trunks (B or D) (except certain types of IntraLATA toll and Optional EAS traffic) and all such traffic is subject to applicable interstate and intrastate switched access charges.   Switched Access Traffic means all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC’s local exchange tariffs on file with the applicable state commission)  including, without limitation, any such traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport) (also referred to as “PSTN-IP-PSTN”) and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology (also referred to as “IP-PSTN).

SBC’s position that all Switched Access Traffic is subject to switched access charges is supported by long-standing FCC precedent and rules, under which any provider that uses ILEC local exchange switching facilities, including an information service provider, is subject to the baseline obligation to pay access charges, unless specifically exempted.  With respect to PSTN-IP-PSTN traffic (also referred to as “IP-in the Middle Traffic”), the FCC recently held that a voice service that originates and terminates on the PSTN and relies on IP technology only for transport without offering customers any enhanced functionality associated with the IP format is a telecommunications service subject to access charges under the FCC’s rules.  See Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephone Services are Exempt from Access Charges, WC Docket No. 02-361, released April 21, 2004 (FCC 04-97) (Access Charge Avoidance Order).  Consistent with the FCC’s Access Charge Avoidance Order, this Commission should find that this type of Switched Access Traffic is subject to intrastate access charges.  Furthermore, to ensure the proper compensation is paid on this traffic, this Commission should find that Switched Access Traffic must be routed over feature group access trunks.

With respect to IP-PSTN traffic, it is SBC’s position that under current FCC rules and regulations, providers of IP-PSTN services are subject to the baseline obligation to pay access charges when they send traffic to the PSTN.  The enhanced service provider (ESP) exemption does not, as some claim, change this result.  The ESP exemption applies only when an information service provider uses the PSTN to connect with its own customers.  It has never been extended to a situation where an information service provider uses the PSTN to send traffic to non-customer third parties to whom the information service provider is not providing an information service not exempt from the obligation to pay intrastate or interstate access charges when they make use of the PSTN for purposes other than connecting with their own subscribers for the use of their own services.  The Enhanced Service Provider (ESP) exemption does not, as some claim, apply to such IP-PSTN services.  The ESP exemption applies only when information service providers use the PSTN to connect with their own subscribers, but it has never been extended to a situation in which information service providers use the PSTN to connect with third parties to whom they are not providing an information service.   Since no exemption applies to IP-PSTN Traffic, SBC should continue to charge “jurisdictionalized” compensation rates for such traffic (notwithstanding SBC’s position that it is interstate in nature) in accordance with its existing switched access tariffs until the FCC rules in its intercarrier compensation proceeding on this type of traffic.  SBC’s existing tariffs contain various methods to deal with the lack of geographically accurate endpoint information, such as the use of calling party number information together with other data.  This Commission  should find IP-PSTN is subject to intrastate and interstate switched access charges to ensure SBC is protected from unlawful access charge avoidance schemes that could jeopardize the affordability of local rates until the FCC rules on IP-PSTN traffic.  
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