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	01X Structure Access (Poles, Conduits and Rights of Way)
	
	
	
	

	A.  Is thirty days an appropriate notice period for assignments to affiliates or successors?
B.  Is SBC Missouri required to obtain Sprint’s permission to assign or transfer its assets?


	1
	11.1.1
	11.1.1  SBC-13STATE may assign its rights, delegate its benefits, and delegate its duties and obligations under this Appendix, without Attaching Party’s consent, to any entity controlling, controlled by, or under common control with SBC-13STATE or which acquires or succeeds to ownership of substantially all of SBC-13STATE’s assets.  SBC-13STATE shall give Attaching Party at least sixty (60) days written notice prior to such assignment or transfer of its rights or obligations under this Appendix.  Any other assignment or transfer by SBC-13STATE requires the prior written consent of the Attaching Party, which consent shall not be unreasonably withheld.


	SBC Missouri believes that Sprint demands sixty days notice for all assignments or transfers and that SBC Missouri  is required to obtain Sprint’s consent to all assignments or transfers.
	11.1.1  SBC-13STATE may assign its rights, delegate its benefits, and delegate its duties and obligations under this Appendix, without Attaching Party’s consent, to any entity controlling, controlled by, or under common control with SBC-13STATE or which acquires or succeeds to ownership of substantially all of SBC-13STATE’s assets.   SBC-13STATE shall give Attaching Party at least thirty (30) days written notice prior to such assignment or transfer of its rights or obligations under this Appendix.  Any other assignment or transfer by SBC-13STATE also may be made without consent of the Attaching Party, but  for such other assignments or transfers SBC-13STATE shall give Attaching Party at least (60) days written notice prior to such assignment or transfer of its rights or obligations under this Appendix.


	A.  Thirty days notice is sufficient in such circumstances, which are likely to create fewer changes for the Attaching Party than are assignments to others (for which SBC is willing to provide sixty days notice).

B.  No.  SBC Missouri should not have to obtain Sprint's consent for the assignment or sale of any of SBC Missouri’s assets.  By analogy, in real estate transactions, tenants do not have the right to consent to the sale of property by a landlord.   SBC Missouri’s rights and ability to assign and sell assets should not be burdened by creation of such obligations.  For example, it would be wrong to require SBC  to obtain Sprint's permission to sell poles, to which Sprint is attached, as part of SBC's general sale of exchange facilities.  Sprint would be placed in the position of controlling transactions that go far beyond its presence on SBC property.  Therefore, the Commission should reject Sprint’s proposed language.


	A.  Should Sprint be allowed to overlash an Attaching Party’s facilities without getting prior approval from the Attaching Party?

B.  Should Sprint be required to pay the overlashing fee agreed to in Appendix I or the Pricing Appendix, whichever is applicable?
	2
	11.1.2, 11.1.2.1-11.1.2.4
	11.1.2  Overlashing of Attaching Party’s facilities on SBC-13STATE poles by a third party will be allowed under the following conditions:

11.1.2.1 The Overlashing entity must enter into an Appendix with SBC-13STATE for access to SBC-13STATE Structures and abide by the terms and conditions of such an Occupancy Permit.
11.1.2.2   Intentionally left blank.

11.1.2.3The Overlashing party must submit a written request for access to structure, and indicate on the request that the request is for Overlashing of an existing attachment of the Attaching Party.

11.1.1 
	SBC Missouri believes that Sprint feels notice to the pole owner is sufficient and that Sprint is not required to notify the Party whose facilities Sprint intends to overlash.
	11.1.2  Overlashing of Attaching Party’s facilities on SBC-13STATE poles by a third party will be allowed under the following conditions:
11.1.2.1 The Overlashing entity must enter into an Appendix with SBC-13STATE for access to SBC-13STATE Structures and abide by the terms and conditions of such an Occupancy Permit.
11.1.2.2  The Overlashing entity must obtain written approval from the Attaching Party and provide a copy to SBC-13STATE prior to submitting a request for access to structure.

11.1.2.3The Overlashing party must submit a written request for access to structure, and indicate on the request that the request is for Overlashing of an existing attachment of the Attaching Party.

11.1.2.4  The Overlashing entity is responsible for paying the fees for Overlashing in APPENDIX I and/or APPENDIX PRICING which are separate and in addition to the fees paid by the Attaching Party.


	A.  Sprint should not be allowed to overlash another Attaching Party’s facilities without getting approval from the Attaching Party and providing written proof of that approval to SBC MISSOURI.  Sprint should contact the Attaching Party directly to gain approval to overlash their facilities.

B.  Fees for overlashing are established in Appendix I or the Pricing Appendix.  When AT&T is attaching their facilities by overlashing, they are required to pay the agreed upon fees.  

	Is SBC Missouri obligated to provide Sprint with the documents surrounding SBC’s obtaining its rights-of-way  or is the obligation limited to  providing access to SBC Missouri;s rights-of-way? 
	3
	15.1
	15.1  To the extent SBC-13STATE has the authority to do so, SBC-13STATE grants Attaching Party a right to use any rights-of-way for SBC-13STATE poles, ducts, or conduits to which Attaching Party may attach its facilities for the purposes of constructing, operating and maintaining such Attaching Party’s facilities on SBC-13STATE’s poles, ducts or conduits. As requested by the Attaching Party, SBC-13STATE agrees to provide for inspection of any and all documentation relating to any right-of-way that will, or is, being used by the Attaching Party. Notwithstanding the foregoing, Attaching Party shall be responsible for determining the necessity of and obtaining from private and/or public authority any necessary consent, easement, right of way, license, permit, permission, certification or franchise to construct, operate and/or maintain its facilities on private and public property at the location of the SBC-13STATE pole, duct or conduit to which Attaching Party seeks to attach its facilities. Attaching Party shall furnish proof of any such easement, rights-of-way, license, permit, permission, certification, or franchise within thirty (30) days of request by SBC-13STATE.  SBC-13STATE does not warrant the validity or apportionability of any rights it may hold to place facilities on private property.
	SBC believes that Sprint may be confusing this section with Sprint’s right to inspect SBC Missouri’s redacted structure access records.   However, Sprint’s language clearly is asking for SBC Missouri’s documentation regarding the establishment of the rights-of way. 
	15.1  To the extent SBC-13STATE has the authority to do so, SBC-13STATE grants Attaching Party a right to use any rights-of-way for SBC-13STATE poles, ducts, or conduits to which Attaching Party may attach its facilities for the purposes of constructing, operating and maintaining such Attaching Party’s facilities on SBC-13STATE’s poles, ducts or conduits.  Notwithstanding the foregoing, Attaching Party shall be responsible for determining the necessity of and obtaining from private and/or public authority any necessary consent, easement, right of way, license, permit, permission, certification or franchise to construct, operate and/or maintain its facilities on private and public property at the location of the SBC-13STATE pole, duct or conduit to which Attaching Party seeks to attach its facilities. Attaching Party shall furnish proof of any such easement, rights-of-way, license, permit, permission, certification, or franchise within thirty (30) days of request by SBC-13STATE.  SBC-13STATE does not warrant the validity or apportionability of any rights it may hold to place facilities on private property.


	The language at 15.1 is addressing SBC granting Sprint right to use its rights-of-way provided SBC has the authority with its rights-of-way and places Sprinton notice that it should still seek its own agreement to use SBC’s right-of-way or easements.  All of SBC’s rights-of-way and easements are on file at the County clerks office as is the property owner of record.  SBC has no obligation to provide Sprint with access to the negotiations documents inviolved in SBC obtaining the rights-of-way and easements that it has.  Sprint is well away of how to obtain its own rights-of-way records.

	Should SBC be required to anticipate easements or rights of way that may become subject to this appendix and make Sprint a partner (full or subordinate) in such access arrangements?  
	4
	15.3
	15.3  Access to Rights-of-Way Generally.  At locations where SBC-13STATE has access to third-party property pursuant to non-exclusive rights-of-way, SBC-13STATE shall not interfere with Attaching Party’s negotiations with third-party property owners for similar access or with Attaching Party’s access to such property pursuant to easements or other rights-of-ways obtained by Attaching Party from the property owner.  At locations where SBC-13STATE has obtained exclusive rights-of-way from third-party property owners or otherwise controls the right-of-way, SBC-13STATE shall, to the extent space is available, and subject to reasonable safety, reliability, and engineering conditions, provide access to Attaching Party on a nondiscriminatory basis, provided that the underlying agreement with the property owner permits SBC-13STATE to provide such access and provided further that SBC-13STATE’s charges for such access shall include Attaching Party’s pro rata portion of the charges, if any, paid by SBC-13STATE to obtain the right-of-way, plus any other documented legal, administrative, and engineering costs incurred by SBC-13STATE in obtaining the right-of-way and processing Attaching Party’s request for access.  SBC-13STATE further agrees that future exclusive easements or other rights-of-way anticipated to become subject to the terms and conditions of this Appendix will be obtained in both parties names.   SBC-13STATE will grant Sprint a subordinate easement in any and all necessary exclusive easements or rights of way existing prior to the execution of this Appendix.  

	SBC Missouri believe that Sprint is requesting the right to force SBC to negotiate Rights-of –way contracts on Sprint’s behalf.
	15.3  Access to Rights-of-Way Generally.  At locations where SBC-13STATE has access to third-party property pursuant to non-exclusive rights-of-way, SBC-13STATE shall not interfere with Attaching Party’s negotiations with third-party property owners for similar access or with Attaching Party’s access to such property pursuant to easements or other rights-of-ways obtained by Attaching Party from the property owner.  At locations where SBC-13STATE has obtained exclusive rights-of-way from third-party property owners or otherwise controls the right-of-way, SBC-13STATE shall, to the extent space is available, and subject to reasonable safety, reliability, and engineering conditions, provide access to Attaching Party on a nondiscriminatory basis, provided that the underlying agreement with the property owner permits SBC-13STATE to provide such access and provided further that SBC-13STATE’s charges for such access shall include Attaching Party’s pro rata portion of the charges, if any, paid by SBC-13STATE to obtain the right-of-way, plus any other documented legal, administrative, and engineering costs incurred by SBC-13STATE in obtaining the right-of-way and processing Attaching Party’s request for access.  

	SBC cannot anticipate easements or rights of way that may become subject to this appendix and cannot make Sprint and other entities partners (full or subordinate) in such access arrangements.  The property owner controls the granting of easements and rights of way, not SBC.  It is Sprint’s obligation to obtain its own  easements and rights of way.  SBC will not interfere with Sprints obtaining of such access arrangements.  The FCC has found that this is the proper approach with regard to such arrangements.  See the FCC’s treatment of CLEC rights to access to certain ILEC remote terminals, where the FCC found that CLECs have the obligation to obtain there own easement and rights of way arrangements.  

	Should CLEC be billed semiannually or annually for access to SBC’s Structure?
	5
	20.10
	20.10  The Attaching Party’s obligation to pay annual pole attachment or conduit occupancy fees will commence on the date the Occupancy Permit is provided by SBC-13STATE to the Attaching Party.


	SBC Missouri does not understand Sprint’s objection to the payment of rates semiannually.
	20.10  The Attaching Party’s obligation to pay semiannual pole attachment or conduit occupancy fees will commence on the date the Occupancy Permit is provided by SBC-13STATE to the Attaching Party.


	SBC charges rates semiannually as a matter of course and should not be required to change billing practices well established to accommodate a single CLEC who wants to be billed only annually.  The practice of biling annually limits the amount of accurls and adjustments that may be made for changes throught the year as Sprint move on and off of SBC’s Structure.

	Is it reasonable to assess a penalty to a CLEC for knowingly accessing SBC conduit system without authorization?
	6
	22.1
	22.1  Routine Maintenance of Attaching Party’s Facilities.  Each occupancy permit subject to this Agreement authorizes Attaching Party to engage in routine maintenance of facilities located on or within SBC-13STATE’s poles, ducts, and conduits.  Routine maintenance does not include the replacement or modification of Attaching Party’s facilities in any manner which results in Attaching Party’s facilities differing substantially in size, weight, or physical characteristics from the facilities described in Attaching Party’s occupancy permit.

	SBC Missouri believes that Sprint does not believe that it should be required to pay for accessing SBC’s conduit system without the authority to do so even though that is a breach of this agreement.
	22.1  Routine Maintenance of Attaching Party’s Facilities.  Each occupancy permit subject to this Agreement authorizes Attaching Party to engage in routine maintenance of facilities located on or within SBC-13STATE’s poles, ducts, and conduits.  Routine maintenance does not include the replacement or modification of Attaching Party’s facilities in any manner which results in Attaching Party’s facilities differing substantially in size, weight, or physical characteristics from the facilities described in Attaching Party’s occupancy permit.  SBC-13STATE and CLEC further agree that CLEC shall pay to SBC-13STATE a penalty of $500.00 for each unauthorized entry into the conduit system.
	Because of critical security, service reliability, and network integrity concerns.  SBC needs to be made aware of and authorize any entry into its conduit system.  Indeed in 16.3 Sprint agrees that SBC has the right to have an employee present when Sprint enters SBC’s conduit system.  If Sprint is not obtaining authorization for its entry into SBC’s conduit system, Sprint is already in breach of contract, depriving SBC of its right and potentially exposing SBC and any other CLEC leasing conduit space in SBC’s conduit system to security and safety risks.

SBC is not looking to drive expense into CLECs or SBC’s use of the conduit system, but is instead looking for a way to discourage undesirable behavior (behavior that Sprint’s position statement suggests it is currently engaging in).  The penalty is not intended to enrich SBC; SBC would prefer to never have an unauthorized entry and thus never collect the penalty.   The point is to stop unauthorized entry and the amount needs to be steep enough for each unauthorized entry to curb the behavior.  Even at $500.00, SBC fears that the penalty my not be steep enough to prohibit violators from continuing to make unauthorized entries.

	Can SBC charge a penalty for unauthorized pole attachments and conduit occupancy?
	7
	27.6
	27.6  Attachment and occupancy fees and charges shall continue to accrue until the unauthorized facilities are removed from SBC-13STATE’s poles, conduit system or rights-of-way or until a new or amended occupancy permit is issued and shall include, but not be limited to, all fees and charges which would have been due and payable if Attaching Party and its predecessors had continuously complied with all applicable SBC-13STATE  license requirements.  Such fees and charges shall be due and payable thirty (30) days after the date of the bill or invoice stating such fees and charges.  Payment of such fees shall be deemed liquidated damages and not a penalty. In addition, Attaching Party shall rearrange or remove its unauthorized facilities at SBC-13STATE’s request to comply with applicable placement standards, shall remove its facilities from any space occupied by or assigned to SBC-13STATE or another Other User, and shall pay SBC-13STATE for all costs incurred by SBC-13STATE in connection with any rearrangements, modifications, or replacements necessitated as a result of the presence of Attaching Party’s unauthorized facilities.


	SBC Missouri believes that Sprint objects to this language on the ground that Sprint is not required to pay any retroactive rates for illegal access despite the FCC ruling to do so.
	27.6  Attachment and occupancy fees and charges shall continue to accrue until the unauthorized facilities are removed from SBC-13STATE’s poles, conduit system or rights-of-way or until a new or amended occupancy permit is issued and shall include, but not be limited to, all fees and charges which would have been due and payable if Attaching Party and its predecessors had continuously complied with all applicable SBC-13STATE  license requirements.  Such fees and charges shall be due and payable thirty (30) days after the date of the bill or invoice stating such fees and charges.  In addition, the Attaching Party shall be liable for an unauthorized attachment fee in the amount of 5 times the annual attachment and occupancy fees in effect on the date Attaching Party is notified by SBC 13STATE of the unauthorized attachment or occupancy.  Payment of such fees shall be deemed liquidated damages and not a penalty. In addition, Attaching Party shall rearrange or remove its unauthorized facilities at SBC-13STATE’s request to comply with applicable placement standards, shall remove its facilities from any space occupied by or assigned to SBC-13STATE or another Other User, and shall pay SBC-13STATE for all costs incurred by SBC-13STATE in connection with any rearrangements, modifications, or replacements necessitated as a result of the presence of Attaching Party’s unauthorized facilities.


	A.  Yes.  This agreement requires Sprint to apply for and obtain a occupancy permit and those permits are granted on a first come basis.  It is unfair to SBC (as attachments and occupancies without a permit deprive SBC of its property and associated fees) and unfair to the rest of the industry (as it deprives them of the space when they may have appropriately applied for a permit, but the space was unlawfully grabbed by Sprint.  If Sprint is attaching without a permit, they are in breach of this contract.  Rather than insist that Sprint remove its facilities, SBC has instead proposed that Sprint pay a fine for it’s unlawful behavior which is much less customer affecting and refrain from such behavior going forward.

SBC would prefer to charge more than the small amount allotted, but will abide by the FCC decision which set the penalty at 5 times the annual fee at the time that SBC notices the CLEC for the violation.  This amount has already been approved by this Commission and exists in the current language between the parties and in the M2A as well as having been approved in many states which are subject to this agreement and as such has been found reasonable.

It is SBC’s position that Sprint should not have been engaging in such behavior in the past and if it has been, should immediately apply for licenses where it has failed to do so in the past.  Sprint should not now be seeking language, contrary to the FCC’s ruling, to prevent Sprint from being punished for its past transgressions and SBC suggests Sprint immediately cure any defects it has currently. 



Key:  
Underline language represents language proposed by SPRINT and opposed by SBC MISSOURI. 
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Bold represents language proposed by SBC MISSOURI and opposed by SPRINT. 
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