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SPRINT MISSOURI, INC.’S RESPONSE TO MOTION FOR REHEARING
COMES NOW Sprint Missouri, Inc. d/b/a Sprint (“Sprint”) and for its Response to Complainant’s Application for a Rehearing and the Office of Public Counsel’s (OPC’s) Motion for Rehearing states as follows:


The Commission should deny the motions for rehearing as they are legally deficient insomuch as they seek to collaterally attack orders approving tariffs.  Further, Complainants’ claims against Sprint should be dismissed as they are for other reasons on their face legally insufficient.  The New Service Test that Complainant is seeking to retroactively apply is not pertinent to Sprint.  Finally, beyond these fatal defects in Complainants’ claim, Complainants (a) have failed to allege facts that would place jurisdiction with the Commission under §386.390 RSMo; (b) seek retroactive ratemaking; and (c) seek pecuniary relief that is beyond this Commission’s jurisdiction to award.  

A. COMPLAINANT’S CLAIMS RAISE AN IMPERMISSIBLE COLLATERAL ATTACK
Missouri Revised Statute §386.550 provides that in “all collateral actions or proceedings, the orders and decisions of the commission which have become final are conclusive.”   In this case, the Commission issued orders that approved the tariffs filed by all respondents.  Therefore, the protections of §386.550 RSMo attach. See State ex. Rel. Licata v. Public Service Commission of the State of Missouri, 829 S.W. 2d 515 (Mo. App. W.D. 1992). Furthermore, nothing in §386.270 RSMo cited by Complainants and OPC overrides this protection with respect to rates already assessed under an approved tariff.  Indeed, §386.270 RSMo confirms that such protections should attach.  
Section 386.270 provides:
386.270. All rates, tolls, charges, schedules and joint rates fixed by the commission shall be in force and shall be prima facie lawful, and all regulations, practices and services prescribed by the commission shall be in force and shall be prima facie lawful and reasonable until found otherwise in a suit brought for that purpose pursuant to the provisions of this chapter.  (Emphasis added).

This Section confirms that Commission orders approving tariff rates shall be in force and presumed lawful until found otherwise by the Commission.  Therefore, Section 386.270, like Section 386.550, prohibits retrospective challenges to tariffed rates such as those raised in this case.  However, Section 386.270 does not prohibit prospective challenges to rates assessed under an approved tariff as long as the complainant complies with the necessary requirements of Chapter 386 to bring a complaint.  As the Commission has ruled, if a complainant complies with the requirements of §386.390.1 RSMo and demonstrates circumstances that take the claim outside of §386.550, then a Complaint is free to challenge the prospective rates that will be charged under an approved tariff pursuant to §386.270 RSMo.  Therefore, nothing in the Commission’s decision dismissing this case diminishes rights addressed in Section 386.270 RSMo.  

B.

The New Service Test Does Not Apply to Sprint
As stated in Sprint’s Motion to Dismiss, Reply to Complainant’s Suggestions in Opposition to Sprint Motion
 and Sprint’s Motion for Filing of Additional Authority, Complainants’ claims against Sprint should be dismissed as the FCC has not ruled, nor can it, that the New Service Test applies to non-bell operating companies such as Sprint.  Further, this Commission and another State commission agree that the new services test should not be applied to non-BOC LECs.  Accepting all of the Complaint’s allegations as true, there is no set of facts that would give Sprint the duty to comply with a new services test so as to allow the Commission to retroactively change Sprint’s payphone services rates.  Therefore, all claims should be dismissed against Sprint. 
C.
Complainants have not satisfied the requirements of §386.390 RSMo

As argued by Sprint in its earlier pleadings, and accepted by the Commission, Complainants have failed to comply with the requirements of §386.390 RSMo.  Specifically, Complainants have failed to satisfy the requirement that 25 customers or prospective customers must join in the complaint. As the Commission has ruled, even the most liberal interpretation of the allegations in the Complaint would not satisfy this requirement.   
D.
THE COMPLAINT SEEKS RETROSPECTIVE RELIEF



Sprint’s tariffed rates challenged by Complainants were approved in the Sprint Payphone Order in Case No. TT-97-421.  Complainants do not allege that Sprint charged them based on rates other than those approved by the Commission in Case No. TT-97-421.  Moreover, Complainants seek “a refund in the amount of the difference between rates approved by the Commission under the new services test, and the rates charged by Sprint to the Complainants since April 15, 1997.”
  The Complaint requests that the Commission now open a proceeding to determine that the rate if approved was incorrect and determine what the rate should have been.  This is specifically prohibited by Missouri statutes and case law.  
 E.
THE COMMISSION LACKS THE POWER TO ORDER A PECUNIARY REPARATION OR REFUND AS REQUESTED BY COMPLAINANTS

Missouri law is clear that the entry of a judgment or order for the recovery of money is a judicial function exercisable only by the judicial branch of government.
  As an administrative body and not a court, “the Commission has no power to exercise or perform a judicial function, or to promulgate an order requiring a pecuniary reparation or refund.”

Complainants are clearly seeking pecuniary reparation or refund when they assert that they “are entitled to a refund” for the rates charged by Sprint to the Complainants and request that “the Commission order Sprint to calculate and pay to the Complainants the difference between the rates charged to the Complainants since April 15, 1997 and the date of the implementation of the Commission’s orders in this proceeding.”
 The refunds requested by Complainants are beyond the jurisdiction of this Commission to grant and such requested relief should be dismissed or stricken from the Complaint.

F.
CONCLUSION

For the reasons stated herein, the Commission should deny the Motions for Rehearing filed by Complainants and the Office of Public Counsel. 
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�  The pleading referred to was titled Reply of Responsdent Sprint, Missouri,ir  Inc to Complainants’ Suggestions in  IN Opposition to Respondents’ Separate Motions to Dismiss Complaint.  See pages 9-16 for Sprint’s arguments that the New Service Test is not applicable to Sprint.


� In the Matter of United Telephone of Missouri’s d/b/a Sprint Revision to its General Exchange Tariff, P.S.C. MO. No. 22, and its Intrastate Access Services Tariff, P.S.C. MO. No. 26, Regarding Deregulated Pay Telephone Service, Case No. TT-97-421, Order Approving Tariff, Denying Motion to Suspend, and Denying Application to Intervene (April 11, 1997) (“Sprint Payphone Order”), p. 4.


� Sprint Payphone Order, p.4.


� Complaint, ¶ 58 (emphasis added).


� State ex rel. Laundry, Inc. v. PSC, 34 S.W. 2d 37, 46 (Mo. 1931)


� Laundry, supra; State ex rel. Barvick v. Public Service Commission, 606 S.W. 2d 474, 476 (Mo. App. W.D. 1980).


� Complaint, ¶ 58.e.
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