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Background

On May 9, 2002, the City of Foristell, Missouri (City) submitted an Application to the Commission seeking Commission approval of the transfer of the assets of Eastern Missouri Utilities Company, Inc. (Company) to the City.

The Company is presently a Commission-regulated sewer utility, whose stock (all outstanding shares) was purchased by the City in May 2000.
  The City also owns and operates a municipal sewer utility, independent of the Company’s system, and has done so for several years.  The Company provides service to six commercial customers, all of which are located within the City’s corporate limits.  As a part of its Application, the City noted that it would continue to provide sewer service to the Company's customers upon the transfer of the Company's assets to the City, and that it intended to dissolve the Company subsequent to the asset transfer.

On May 22, 2002, the Commission issued its Order and Notice (Notice Order) regarding the Application.  On that same date, the Commission also issued an Order Directing Filing by Applicant (Applicant Filing Order) and an Order Directing Filing of Staff Recommendation (Staff Filing Order).

In its Notice Order, the Commission directed the Commission’s Data Center and Information Officer to send out their standard public notices regarding the Application, directed the City to provide notice of the Application to the Company’s customers and directed the City to file proof of the mailing of its customer notice.  In its Notice Order, the Commission also established a deadline of June 21, 2002 for interested parties to submit applications to intervene in the case.

In its Applicant Filing Order, the Commission noted that the City's Application was deficient with regard to certain of the Commission's filing requirements and directed the City to file a supplemental pleading curing those deficiencies, with that filing due by June 5, 2002.

In its Staff Filing Order, the Commission directed the Staff to "file a memorandum advising either approval or rejection of the transaction . . . and giving the reasons therefore by June 28, 2002."

On or about June 3, 2002, the City filed the following three documents in the instant case: (1) a "certificate of service" advising the Commission that a copy of the Commission's Notice Order had been sent to the Company's customers; (2) a "first amended application", which was apparently intended to cure the deficiencies in the original Application; and (3) a "certificate of service" advising the Commission that the first amended application had been mailed to the Office of the Public Counsel and the Commission's General Counsel, and had been provided via e-mail to the presiding Regulatory Law Judge for this case.

The Staff is filing this "Official Case File Memorandum" in compliance with the Commission's Staff Filing Order.

Staff’s Investigation

As noted at the beginning of this Memorandum, Staff members from the Accounting, Financial Analysis and Water & Sewer Departments participated in the Staff’s review of the subject Application.

Dale Johansen of the Water & Sewer Department created the initial draft of this Memorandum and circulated that draft to all Staff participants, the participants' direct up-line supervisors, the Staff attorney assigned to the case and that attorney's direct supervisor for review and comment.  Comments received from those reviewers were incorporated into that draft for the creation of this final version of the Memorandum.

The Staff's investigation of the subject Application included the following: a review of the provisions of the Application; a review of the provisions of the various attachments to the Application; and a review of applicable statutes regarding Commission jurisdiction over municipal sewer utilities.  The attachments to the Application included a copy of the "stock sale agreement" between the City and the Company, documents regarding the transfer of the Company's stock from the owners of that stock to the City and evidence of the resignations of the directors of the Company, effective upon the transfer of the Company's stock to the City.

The Stock Sale and Asset Transfer

The general rule related to the acquisition of utility assets by a Commission-regulated utility is that the rate base component for plant in service includes only the original cost of the property to the first owner devoting the property to public service.  Any amount above the original cost recorded on the books of the utility purchasing such assets would be classified as an acquisition adjustment and shown separately from the plant in service amounts.

However, since 100% of the Company's stock is already owned by the City, since the Company's assets are now being transferred to the City and since the Company's customers are all located within the corporate limits of the City, the Staff does not believe that the acquisition adjustment issue is pertinent to this case.

Customer/Public Comments

As noted previously, the Commission's Data Center and Information Officer sent out their standard public notice regarding the Application and the City sent notice of the pending transfer of the Company’s assets to the City to the Company's customers.  The Staff has received no customer letters or calls as a result of the City's notice, nor has the Staff received any letters or calls from any member of the public.

The City’s Sewer Utility Operations

As noted previously, the City has operated its municipal sewer system for several years and, in fact, has been operating the Company’s system since it purchased the Company’s stock in May 2000.  As a result of this, and the fact that the Staff did not receive any comments from the Company's customers regarding the asset transfer, it is the Staff’s opinion that the City has the necessary capabilities to provide good service to the Company’s customers.  Additionally, the City will almost certainly be in a better position to operate the system and make necessary capital improvements in the long-term.

Based upon the above, the Staff has concluded that the transfer of the Company’s assets to the City would not be detrimental to the public interest, which is the standard that must be met for Commission approval of the City's Application.

Future Commission Jurisdiction

Based upon legal counsel’s review of the applicable statutory provisions, it is clear that the Commission does not have jurisdiction over municipally owned utilities providing service within a municipality’s corporate limits.  As noted previously, all of the Company’s customers are located within the City’s corporate limits.  As a result, the Company’s system will no longer be subject to Commission jurisdiction once its assets are transferred to the City.

Additional Information

Pursuant to a review of available electronic information maintained by the Commission's Internal Accounting Department and Data Center, the Staff notes that the Company's assessment of $747.07 for Commission fiscal year 2001 has not been paid and that the Company's Commission annual reports for calendar years 2000 and 2001 have not been filed.  The assessment information that the Staff reviewed covers Commission fiscal years 1996 thru 2002, and the annual report information that the Staff reviewed covers calendar years 1997 thru 2001.

Additionally, the Staff notes that neither the City nor the Company currently have any other matters pending before the Commission.  As a result, approval of the Application in this case will not affect any other matter before the Commission with regard to the City or the Company.

Staff’s Recommendations

Based upon the above, the Staff recommends that the Commission issue an order in this case that:

1)
Approves the Application and grants authority for the Company's assets to be transferred to the City, conditioned upon payment of the Company’s past due assessments;

2)
Directs the City to notify the Commission immediately after the transfer of the Company’s assets to the City has been completed;

3)
Directs the City to notify the Commission immediately after the dissolution of the Company has been completed; and

4)
Recognizes that the Certificate of Convenience and Necessity held by the Company, and the Company’s sewer tariff, will need to be canceled after the transfer of the Company’s assets to the City has been completed.

� The Staff would note here that the City's purchase of the Company's stock was not a transaction that required Commission approval under §393.190.2 because a municipal corporation rather than a stock corporation was purchasing the stock.


� No applications to intervene were filed by the established date, nor have any late-filed applications to intervene been filed.


� With regard to the delinquent annual reports, the Staff does not believe it is necessary to recommend that approval of the subject Application be conditioned upon the filing of those reports.  The reasons for this approach, in this instance, are: (1) that the City has had control of and has been operating the Company for the majority of the two years in question (20 of 24 months), and thus has available to it the operating and financial information that would normally be provided by a company in an annual report; and (2) that once the Company's assets are formally transferred to the City, the Company's system will no longer be subject to the Commission's jurisdiction.
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