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REPORT AND ORDER
Procedural History
This case was established on August 8, 2000, to "investigate all of the issues affecting exchange access service, including particularly the actual costs incurred in providing such service, in order to establish a long-term solution which will result in just and reasonable rates for this service."
  This investigation was established as a follow-up to an earlier case, Case No. TO‑99‑596, which was itself an investigation into certain language appearing in Stipulations and Agreements used with competitive local exchange telecommunications companies (CLECs):


Notwithstanding the provisions of §392.500 RSMo (1994), as a condition of certification and competitive classification, CLEC agrees that, unless otherwise ordered by the Commission, CLEC’s originating and terminating access rates will be no greater than the lowest Commission approved corresponding access rates in effect at the date of certification for the large ILEC(s) within whose service areas CLEC seeks authority to provide service.  [FN 3] In this case the relevant access rates are those of Southwestern Bell.

The effect of this language was to cap most CLEC access rates at the level of Southwestern Bell's access rates.  The Commission was concerned that this language might be a barrier to market entry and might be anticompetitive.  Therefore, the Commis​sion opened a case to examine whether the use of this language was in the public interest.

On June 1, 2000, the Commission issued its Report and Order in Case No. TO‑99‑596.  Therein, the Commission concluded that the subject language was indeed both a barrier to market entry and anticompetitive. The Commission determined, further, that a cap on competitive exchange access rates is necessary because, given the present state of the telecommunica​tions industry, "exchange access is a 'bottleneck' service that confers a locational monopoly upon the company providing it."
  However, the record in Case No. TO‑99‑596, which did not include detailed cost data, permitted the Commission only to adopt an interim solution.  That solution was to permit CLECs to set their access rates at the same level as the incumbent local exchange carrier (ILEC) in each exchange:


The Commission finds that the public interest would be best served by reductions in exchange access rates rather than by increases.  However, the present record does not include detailed evidence concerning the actual costs incurred in providing exchange access service.  Therefore, the present order is an interim solution addressing only the so-called “standard stipulation” as a barrier to market entry and as a competitive disadvantage to CLECs.  The Commission will establish a separate case in which to examine all of the issues affecting exchange service and to establish a long-term solution which will result in just and reasonable rates for exchange access service.  

In the present matter, as a Commission investigation, the Commission's Staff was necessarily assigned primary responsibility to "gather, compile and analyze such information as is necessary and useful, including particularly data concerning the actual costs incurred, to examine all of the issues affecting exchange access service in order to establish a long-term solution which will result in just and reasonable rates for this service[.]"
  Staff was specifically authorized and directed to "select and devise methodologies, engage consultants, and obtain information from other parties to this action."
  As to the scope of this investigation, the Commission stated:


The purpose of this proceeding is “to investigate all of the issues affecting exchange access service, including particularly the actual costs incurred in providing such service, in order to establish a long‑term solution which will result in just and reasonable rates for this service.”  The Commission believes that this statement is clear.  To the extent that access rates are an issue, this case includes that issue.  


Note, however, that the Commission’s intention is simply to investigate all issues.  “Investigate” implies the gathering, compilation and analysis of data, which is exactly what the Commission has directed its Staff to do.  Questions as to the Commission’s authority to modify the access rates of price‑cap regulated ILECs and rate-of-return regulated ILECs are thus premature.  The Commission has not, so far, announced any intention to do those things.

Staff conducted an investigation as directed, obtaining information from the other parties and hiring a consultant to compile and analyze this information.  The consultant's report was filed in the form of direct testimony on July 1, 2002.  Thereafter, the other active parties filed testimony and a hearing was held from September 9, 2002, through September 13, 2002.  The Commission heard testimony from 14 witnesses and received 54 exhibits.  Thereafter, the parties filed briefs and reply briefs.  The last brief was filed on January 24, 2003.

Upon review of the record made in this matter, including the active parties' written arguments, the Commission noted the recommenda​tions made by its Staff for further action:


[T]he first course of action recommended by the Staff is to adopt the Staff’s cost study as an effective method for calculating the actual costs of switched access service for all Missouri carriers.  The second course of action recommended by the Staff is for the Commission to initiate a second phase of this case to determine whether the current switched access rates are just and reasonable, taking into considera​tion the actual costs incurred, and to explore all possible solutions if the Commission determines that rate adjustments are necessary.  The possible solutions include:  rate adjustments under the existing statutes;  petitioning the Legislature for changes to the statutes that will allow the Commission to further its goals; using the Missouri Universal Service Fund to achieve access charge reform; expanding calling scopes;  and perhaps other solutions not yet explored.  

Accordingly, on June 16, 2003, the Commission directed its Staff to file a written proposal for a second phase of this case.  Staff filed its proposal on July 15 and the parties filed their responses on August 15, with one belated response filed on August 18.

Reclassification of Exhibit 54:

At the evidentiary hearing of this matter, on September 13, 2002, the work papers of AT&T witness Michael Pauls were received into the record as Exhibit 54 and classified as "Highly Confidential" based on the concern shared by several parties that those work papers might contain highly confidential or proprietary information within the intendments of the Protective Order entered in this case.
  Because those concerns could not be resolved immediately, the exhibit was designated "Highly Confidential" and cross‑examination of Mr. Pauls in regard to it was conducted in camera.  On December 2, AT&T moved to reclassify Exhibit 54 as a public document.  Bell responded on December 5 and indicated that it had no objection to the reclassification; no other party responded.

The Commission will grant AT&T's motion and reclassify Exhibit 54 as a public document.

Discussion
As required by the procedural schedule, the parties jointly filed a list of issues to be determined by the Commission.  Each party also filed a statement of its position with respect to each issue.  In setting out the issues developed by the parties and the parties’ stated positions on those issues, the Commission seeks only to inform the reader of these items.  The parties’ framing of the issues may not accurately reflect the material issues under the applicable statutes and rules.

The issues formulated by the parties and their positions on each issue are as follows:

1.
What is the appropriate cost methodology (i.e. TSLRIC, LRIC, embedded, stand alone, etc.) to be used in determining the cost of switched access?

2.
Should the cost methodology (i.e. TSLRIC, LRIC, embedded, stand alone, etc) for determining switched access costs be uniform and consistent for all Missouri LECs?

3.
Should loop costs be included in the determination of the cost of switched access, and if so, at what level?

4.
What are the appropriate assumptions and/or the appropriate values for the following inputs:

A.
Cost of capital.

B.
Switch discounts.  

C.
Depreciation.  

D.
Maintenance factors.  

E.
Common and shared costs.  

F.
Fill factors.  

G.
Other major assumptions and/or inputs.  

5.
Is the current capping mechanism for intrastate CLEC access rates appropriate and in the public interest?

6.
Are there circumstances where a CLEC should not be bound by the cap on switched access rates?

7.
What, if any, course of action can or should the Commission take with respect to switched access as a result of this case?

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision. Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The Parties:

By its Order of September 21, 2000, the Commission made all 173 certificated basic local exchange telecommunications service providers in Missouri parties to this case.  However, only a few parties actively participated in the proceedings.

Most of the active parties are telecommunications carriers.  These fall naturally into four groups.  The first group consists of the large incumbent local exchange carriers (ILECs).  The three largest of these collectively serve over 90 percent of Missouri's access lines.

SBC Missouri, L.P., doing business as SBC Missouri, is Missouri's largest ILEC.  SBC was formerly known as Southwestern Bell Telephone Company and is referred to in this order as "Bell."  Bell has 160 local exchanges in Missouri and over 200 switches.
  Bell also provides long distance services in Missouri as an IXC.

Sprint Missouri, Inc., is a large ILEC and an IXC.  Sprint has about 270,000 access lines in Missouri.
  Sprint serves a higher percentage of rural exchanges than Bell.

CenturyTel Missouri, Inc., and Spectra Communications Group, L.P., both do business as CenturyTel in exchanges purchased from Verizon, formerly known as GTE.  CenturyTel is a large ILEC and an IXC. 

ALLTEL Missouri, Inc., is an ILEC that serves "relatively low density, rural areas in Missouri."
  It is often classed as a small ILEC in Missouri, although it is a carrier of national scope.  In this proceeding, ALLTEL has been classed with the large ILECs.

The second group of carriers is the small ILECs, which collectively serve only less than five percent of Missouri's access lines.

The Small Telephone Company Group (STCG) consists of 25 small ILECs.
 

The Missouri Independent Telephone Group (MITG) consists of seven small ILECs.

Four other small ILECs actively participated in this case:  Holway Telephone Company, KLM Telephone Company, IAMO Telephone Company, and Green Hills Telephone Corporation.  These companies are referred to as the Holway Group.  

The third group of carriers is the competitive local exchange carriers (CLECs).  These are telecommunications companies that compete with ILECs in the provision of local exchange services.  Missouri's CLECs collectively serve about five percent of Missouri's access lines.

AT&T of the Southwest, Inc., is an IXC and also provides local exchange service as a CLEC in portions of Missouri.
  In the provision of local service, AT&T uses both its own facilities and unbundled switching purchased from Bell.
  TCG Kansas City, Inc., and TCG St. Louis, Inc., are CLECs affiliated with AT&T that provide facilities-based, local exchange services to businesses in St, Louis and Kansas City.
  TCG St. Louis and TCG Kansas City each have their own switches.

The fourth and final group of carriers is the IXCs that provide long distance telephone service.  Bell, Sprint, Verizon, and CenturyTel are IXCs as well as ILECs.  AT&T is primarily an IXC; it is also a CLEC.

Other parties to this case are the Staff of the Missouri Public Service Commission and the Office of the Public Counsel.

Intrastate Switched Access Service:

Intrastate exchange access, or switched access, is a telecommunications service that permits interexchange calls between subscribers located in different local exchanges within the state of Missouri.
  It is a wholesale service that local exchange telecommunica​tions companies sell to other carriers to permit them to "access" their customers through their networks.
  A long distance or "toll" call incurs access charges at each end, originating and terminating.
  Switched access is not sold to end users, that is, residential and business customers, but to other telecommunications carriers.
  The access charge regime came into existence in 1983 with the break up of AT&T.
  

Switched access service is a locational monopoly.
  Consequently, competitive pressure cannot exert sufficient market discipline to maintain access rates at a reasonable level in the absence of a cap.
  For ILECs subject to price-cap regulation, the cap is provided by the provisions of Section 392.245, the Price Cap Statute.  For ILECs subject to traditional rate-of-return regulation and for telephone cooperatives, the cap is found in the Commission's authority to directly set access rates.  For CLECs, the cap is imposed by the Commission as a condition of competitive classification.  

Historically, state commissions and the federal government have acted to keep residential telephone service rates low in order to encourage a high level of participation in the local telephone network by residential customers.
  As a result, business rates, toll rates and access rates have historically been set high, in order to produce sufficient revenue to support the low residential rates.
  In Missouri, urban areas provide such support to rural areas, business customers support residential customers, and heavy users of toll services support light users.
  Additionally, high access rates provide important support in high cost, rural areas.
  

IXCs, such as AT&T, have complained about high Missouri intrastate switched access rates for years.
  High switched access rates impact the carriers that terminate toll calls to those exchanges and necessarily result in higher prices for toll services.
  Some IXCs refuse to serve some rural areas because of high access rates.
  Others have imposed access recovery surcharges in Missouri.  Additionally, these high access rates discourage the small ILECs from cooperating to provide expanded local calling scopes to their subscribers.
  For example, it is difficult for a carrier to offer its subscribers either an expanded calling scope plan or a block-of-time plan for a monthly charge when it has to pay high access charges per minute to another ILEC to terminate those calls.
  Lower access rates would make plans of this sort more attractive.
   High access rates also distort the IXC market, create disincentives for IXCs to serve certain markets, and provide opportunities for discriminatory pricing.
  They are anti-competitive and deter local market entry by imposing increased business expenses on new entrants.
  

The CLEC Access Rate Cap:

Staff's expert, Ben Johnson, testified that CLEC access rates should continue to be capped at the level of the access rates of the ILEC in whose territory it provides services.
  He testified that this conclusion is supported by several considerations.  First, the general failure of Missouri CLECs to participate actively in this case indicates, in Johnson's opinion, that they are content with the current cap.
  Second, his cost studies show that the CLECs' costs are not dramatically different than those of the incumbents and that, consequently, their access rates are high when compared to their costs.
  Several parties supported this position in addition to Staff, including Public Counsel, ALLTEL, Bell, Sprint, and AT&T.
  

Sprint's witness, Mark Harper, testified that the Commission's current system of CLEC access rate caps is "very consistent with the 'safe harbor’ rules for CLEC access rates that exist at the F.C.C. and in other states."
  Harper testified that it permits a CLEC to earn an identical revenue stream if it prices its services at the same level as the competing ILEC and it reduces barriers to market entry by providing rate certainty and permit simplified tariff filings for CLECs.
  

Kent Larsen, an expert witness for the small ILECs, recommended that CLECs competing against price-capped ILECs be subject to the same price cap as the ILEC, whether or not the ILEC's access rates are actually set at the cap or not.
  Larsen admitted, however, that such a capping scheme might provide an incentive for the ILEC to set its rates as high as possible.
  

Robert Schoonmaker, another expert witness for the small ILECs, testified that the access rates of the large ILECs are based upon their average, statewide costs.
  Consequently, a CLEC competing with a large ILEC in a rural exchange might well be competitively disadvantaged if its rates are capped at the level of the large ILEC's because its actual costs might be higher.
  The F.C.C.'s "safe harbor" rules provide an exception and alternative "safe harbor" for companies that compete only in rural areas.
  Schoonmaker recommended that the Commission establish an alternative cap for rural CLECs at the level of the National Exchange Carrier Association (NECA) rates for each access element.
  CLECs operating only in rural areas would then be permitted to use the NECA rates without making a cost showing.
  Schoonmaker admitted, however, that he had not reviewed the NECA rates to determine whether they were significantly higher than the access rates of the large ILECs.
  

AT&T's expert witness, Matt Kohly, testified that the present cap should be retained with three exceptions.
  First, a CLEC should be permitted higher rates on a showing that its costs are higher than the cap.
  Second, a CLEC should be permitted higher rates in cases in which the ILEC has lowered its access rates but replaced the lost revenue with Universal Service support or some other revenue source inaccessible to the CLEC.
  As the third exception, Kohly proposed a scheme of reciprocal access charges similar to the system of reciprocal charges for local traffic.
  Kohly suggested that such a system would provide an incentive for the ILECs to reduce their access rates.
  

Conclusions of Law

The Missouri Public Service Commission has reached the following conclusions of law.

Jurisdiction:

The Commission has jurisdiction over this matter pursuant to Section 386.250, which provides that the "jurisdiction, supervision, powers and duties" of the Missouri Public Service Commission shall extend
 


To all telecommunications facilities, telecommunications services and to all telecommunications companies so far as such telecommuni​cations facilities are operated or utilized by a telecommunications company to offer or provide telecommunications service between one point and another within this state or so far as such telecommunica​tions services are offered or provided by a telecommunications company between one point and another within this state, except that nothing contained in this section shall be construed as conferring jurisdiction upon the commission over the rates charged by a telephone cooperative for providing telecommunications service within an exchange or within a local calling scope as determined by the commission, except for exchange access service[.] 

The Scope of This Case:

As noted previously, the Commission opened this case in order to determine whether the interim cap on CLEC access rates imposed in Case No. TO‑99‑596 was cost‑justified.  The Commission also sought to investigate all other issues relating to exchange access service, and the parties responded by bringing many issues to the Commission's attention.  Further proceedings with respect to those issues, if any, will occur in other cases. 

Of the several issues formulated by the parties, the Commission will address only two, namely, issues 5 and 6, that relate to the cap on CLEC access rates.  The Commis​sion will not address the issues relating to what sort of costing methodology should be used, whether the same method should be applied to all carriers, whether loop costs should be included in reckoning access costs, and if so, to what extent, or what specific values and assumptions should be used as inputs.  The Commission will also not address the issue of what further action to take, other than to note that no further action will be taken in this case, at least.  

The Cap on CLEC Access Rates:

The parties formulated two issues relating to the cap on CLEC access rates: 

5.
Is the current capping mechanism for intrastate CLEC access rates appropriate and in the public interest?

6.
Are there circumstances where a CLEC should not be bound by the cap on switched access rates?

Exchange access is a distinct telecommunications service under Missouri law, defined as "a service provided by a local exchange telecommunications company which enables a telecommunications company or other customer to enter and exit the local exchange telecommunications network in order to originate or terminate interexchange telecommunications service[.]"
  A local exchange telecommunications company (LEC),
 in turn, is "any company engaged in the provision of local exchange telecommunications service,"
 which is "telecommunications service between points within an exchange[.]"
  An exchange is "a geographical area for the administration of telecommunications services, established and described by the tariff of a telecommunications company providing basic local telecommunications service[.]"
  

LECs are of several sorts.  Incumbent LECs, or ILECs, are LECs "authorized to provide basic local telecommunications service in a specific geographic area as of December 31, 1995, or a successor in interest to such a company[.]"
  Basic local telecommunications service is "two-way switched voice service within a local calling scope as determined by the commission," and any of several services such as local emergency (911) service, local operator service, local directory assistance, and a white pages listing.
  Basic local telecommunications service is sometimes referred to as "Plain Old Telephone Service (POTS)."  The Missouri statutes do not refer to CLECs, but rather to the "alternative local exchange company" which is "a local exchange telecommunications company certified by the commission to provide basic or nonbasic local telecommunications service or switched exchange access service, or any combination of such services, in a specific geographic area subsequent to December 31, 1995[.]"
  

The Missouri statutes also provide for the classification of distinct services, or companies, as competitive.
  Competitive classification can be granted to a company only if all of the services it offers are found to be competitive.
  Where competitive classification is granted, the Commission is authorized to waive the application of its rules and of certain statutory provisions to the competitive service or company.
  The Commission is authorized to impose "any conditions reasonably . . . necessary to protect the public interest" where it has suspended the application of a statutory provision consequent to the classification of a carrier or service as competitive.
  The cap imposed on the access rates of competitive carriers by the Commission is authorized by this provision.

The cap on CLEC access rates proved to be the least contentious issue raised in this proceeding.  Based on the evidence adduced herein, the Commission concludes that a cap of some kind on CLEC access rates continues to be necessary and thus in the public interest.  Without such a cap, and in the absence of any market forces operating on this locational monopoly, a CLEC could set its access rates unduly high.  This potential rate-setting freedom, further, is not available to other LECs:  the Commission sets the access rates of telephone cooperatives and rate-of-return regulated LECs and price-cap-regulated LECs cannot exceed the maximum allowable prices calculated under Section 392.245.  

Most of the active parties to this case support the continued application of the interim cap imposed in Case No. TO‑99‑596.  None of the active parties took the position that a cap is not required.  There were suggestions that the cap be set higher than the rates of the competing ILEC in certain circumstances, such as in rural exchanges, or where a price-cap-regulated ILEC has set its rates below the maximum allowable price, or where the ILEC is receiving revenue support unavailable to the CLEC.  Several parties suggested that a CLEC should be permitted rates above the cap where it can show cost‑justification.

Having considered the evidence and the arguments of the parties, the Commission will make the interim cap permanent.  The cost studies received in this case show that the interim cap is, if anything, high in comparison to costs.  That is only fair, in view of the fact that the evidence is persuasive that access rates are high in comparison to costs for all of the LECs.  In any event, the Commission finds the lack of active participation by Missouri CLECs to constitute eloquent testimony that they are satisfied, by and large, with the current situation.  

The Commission will adopt the suggestion that a CLEC may petition the Commission for access rates above the cap upon a showing that the same are cost‑justified.  The Commission will not adopt any of the other exceptions proposed in this case.  

IT IS THEREFORE ORDERED:
1. That the Motion to Reclassify Exhibit 54 as a Public Document, filed on December 2, 2002, by AT&T Communications of the Southwest, Inc., is granted.  Exhibit 54 is hereby reclassified as a public (NP) document.  

2. That the Staff of the Missouri Public Service Commission need not file a reply by August 29, 2003, as previously directed by the Commission in its Order of June 16, 2003.

3. That any pending motions not expressly granted are denied.  

4. That applications for certificates of service authority to provide basic local telecommunications service as a competitive company shall be granted only on condition that the applicant shall not charge rates for exchange access service in excess of those charged by the incumbent local exchange carrier in each exchange within its service area, except as the Commission may otherwise authorize upon a showing that higher access rates are justified by costs.  

5. That this Report and Order shall become effective on September 5, 2003.

6. That this case may be closed on September 6, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Gaw and Forbis, CC.,

concur and certify compliance with the 

provisions of Section 536.080, RSMo 2000.

Clayton, C., not participating.

Murray, C., absent.

Dated at Jefferson City, Missouri,

on this 26th day of August, 2003.
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� Tr. 2:260-261;  Ex. 16, at 3, and Ex. 17, at 8 (Unruh concurring). 


� Tr. 2:260-261.  


� Ex. 17, at 8.  Sprint offers the caveat that the CLEC must have the opportunity to submit a cost study in support of a higher rate cap.  Ex. 27, at 5.  


� Ex. 27, at 6.  


� Ex. 27, at 6-7.  


� Ex. 29, at 21;  Tr. 5:935.  See Ex. 48, at 20 (Kohly apparently concurring).  


� Tr. 5:935-936.  


� Ex. 43, at 6.  


� Ex. 43, at 6;  Tr. 5:922-924.  


� Ex. 43, at 6-7.  


� Ex. 43, at 6-7;  Tr. 5:895-896.  


� Tr. 5:924.  


� Tr. 5:930.  


� Ex. 48, at 1-2, 20;  Tr. 6:1047-1051, 1117-1124.  


� Ex. 48, at 1-2, 20.  


� Ex. 48, at 1-2, 20-21.  


� Ex. 48, at 1-2, 21-23;  Tr. 6:1025-1026.  


� Ex. 48, at 22-23.  


� Section 386.250(2), RSMo 2000.  All subsequent statutory references, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.  


� Section 386.020(17).  


� "LEC" is local exchange carrier or local exchange company.  


� Section 386.020(30).  


� Section 386.020(31).  


� Section 386.020(16).  


� Section 386.020(22).  


� Section 386.020(4).  


� Section 386.020(1).  


� Section 392.361.  


� Section 392.361.3.  


� Section 392.361.5.  


� Section 392.361.6.  
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