                       

                     STATE OF MISSOURI

         PUBLIC SERVICE COMMISSION

At   a   Session  of   the  Public  Service



Commission  held  at its office  in Jefferson City on the 18th day of



July, 2002.

In re: Eastern Missouri Utilities Co., Inc.
)

and





)    Case No. SM‑2002‑1062

City of Foristell



)

ORDER APPROVING TRANSFER OF ASSETS
Syllabus: This order approves the transfer of assets from Eastern Missouri Utilities Co., Inc. to the City of Foristell, Missouri.

On May 9, 2002, the City of Foristell, Missouri, filed an application for the approval of the transfer of the assets of Eastern Missouri Utilities Co., Inc., to Foristell.  Foristell stated that it intended to dissolve Eastern Missouri subsequent to the transfer.  A first amended application was filed by Foristell on June 3, 2002.  The Staff of the Commission filed its recommendation on June 25, 2002.

The Staff noted that Eastern Missouri is a Commission‑regulated sewer utility, all of whose outstanding shares were purchased by Foristell in May 2000.  Staff’s opinion is that Foristell’s purchase of Eastern Missouri’s stock was not a transaction that required Commission approval under Section 393.190.2
 because a municipal corporation rather than a stock corporation purchased the stock.  (The current transaction is governed by Section 393.190.1.)  According to Staff, Eastern Missouri provides service to six commercial customers within Foristell’s corporate limits.  Foristell will continue to provide sewer service to Eastern Missouri’s customers.  Eastern Missouri will no longer be subject to Commission jurisdiction once its assets are transferred to Foristell.

Foristell, in the opinion of the Staff, has the necessary capabilities to provide good service to Eastern Missouri’s customers and will be in a better position to operate the system and make necessary capital improvements in the long-term.  The proposed transfer, in Staff’s opinion, would not be detrimental to the public interest.  

Staff noted two problems: Eastern Missouri’s assessment of $747.07 for the Commission’s fiscal year of 2001 has not been paid and the annual reports for calendar years 2000 and 2001 have not been filed.  As far as the annual reports are concerned, Staff stated that it is not necessary that approval be conditioned on the filing of the delinquent annual reports because (1) Foristell has been operating Eastern Missouri for most of the last two years and thus it has the operating information that would normally be provided by a company in an annual report; and (2) once Eastern Missouri’s assets are transferred to Foristell, Eastern Missouri will no longer be subject to the Commission’s jurisdiction.

In conclusion, Staff recommended that the Commission:

1) Approve the application and grant authority for Eastern Missouri’s assets to be transferred to Foristell, conditioned on payment of Eastern Missouri’s past due assessments; 

2) Direct Foristell to notify the Commission immediately after the transfer of Eastern Missouri’s assets to Foristell has been completed;

3) Direct Foristell to notify the Commission immediately after the dissolution of Eastern Missouri has been completed; and

4) Recognize that the Certificate of Convenience and Necessity held by Eastern Missouri, and Eastern Missouri’s sewer tariff, will need to be canceled after the transfer of Eastern Missouri’s assets to Foristell has been completed.

The Commission has reviewed the application and the Staff’s memorandum and recommendation and finds that approval of the transfer under Section 393.190.1 is not detrimental to the public interest and the authority requested should be conditionally granted.

IT IS THEREFORE ORDERED:

1. That the application for approval of transfer filed on May 9, 2002, as amended by a first amended application filed on June 3, 2002, by the City of Foristell, Missouri, is conditionally approved and that it is authorized to take all actions necessary to effect the transaction authorized by this order.

2. That before the transaction is finally approved, the overdue assessment owed by Eastern Missouri Utilities, Inc. to the Missouri Public Service Commission in the amount of $747.07 must be paid.
3. That the City of Foristell, Missouri, must file a statement by July 28, 2002, as to what, if any, impact the transaction will have on the tax revenues of the various political subdivisions (other than the City of Foristell, Missouri) in which structures, facilities, or equipment of Eastern Missouri Utilities Co., Inc. are located.
That the City of Foristell, Missouri, must report to the Missouri Public Service Commission within ten business days of the completion of the approved transaction

4. (including the dissolution of Eastern Missouri Utilities, Inc.) that the transaction has been accomplished.

5. That the Certificate of Convenience and Necessity currently held by Eastern Missouri Utilities, Inc. will be canceled after the Missouri Public Service Commission is notified that the proposed transaction has occurred.

6. That this order will become effective on July 28, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Hopkins, Senior Law Judge

� All citations to statutory authority are to the year 2000 Revised Statutes of Missouri, as currently supplemented, unless otherwise indicated.


� The Commission notes that Article 6, Section 23 of the Missouri Constitution, prohibits a city from owning stock in any corporation.  The Missouri Supreme Court, in City of Springfield v Monday (Sup. 1945) 185 S.W.2d 788, 353 Mo. 981, held that a city ordinance authorizing the purchase of all the capital stock of a corporation for the sole purpose of acquiring its physical utility properties and providing for the immediate dissolution of the corporation does not violate this section.  The Commission further notes that it makes no ruling on the propriety of Foristell purchasing the stock of Eastern Missouri in the year 2000, then dissolving the corporation and transferring its assets more than two years later.
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