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	SBC MISSOURI Preliminary Position

	Does the Commission have the jurisdiction to arbitrate language which pertains to Section 271 and 272 of the Act and which was not voluntarily negotiated and does not address 251(b) or (c) obligation?


	1
	WHEREAS
	              WHEREAS, pursuant to the Telecommunications Act of 1996 (the Act), the Parties wish to establish terms for the resale of SBC MISSOURI services and for the provision by SBC MISSOURI of Interconnection, unbundled Network Elements, and Ancillary Functions as designated in the Attachments hereto.

WHEREAS, the Missouri Public Service Commission ("MO-PSC", "Commission", or "Missouri Commission") recommended approval of SBC MISSOURI’s application for 271 relief, based in large part on the existence of the Missouri 271 Agreement (“M2A”);  

WHEREAS, the Parties want to Interconnect their networks pursuant to Attachment 11 and associated appendices to provide, directly or indirectly, Telephone Exchange Services and Exchange Access to residential and business end users over their respective Telephone Exchange Service facilities which are subject to this Agreement; and

WHEREAS, the Parties are entering into this Agreement to set forth the respective obligations of the Parties and the terms and conditions under which the Parties will Interconnect their networks and facilities and provide to each other services as required by the Telecommunications Act of 1996 as specifically set forth herein; and

WHEREAS, SBC MISSOURI agreed to file in Missouri an Missouri 271 Interconnection Agreement ("Missouri Agreement" or "M2A") modeled on the Texas 271 Interconnection Agreement ("Texas Agreement" or "T2A"), in order to bring more of the benefits of competition to the State of Missouri, and to bring the commitments made by SBC Texas in Texas to the State of Missouri, with Missouri-specific modifications, subject to the Commission's  support for SBC MISSOURI’s application for in-region interLATA relief for the State of Missouri; and

WHEREAS, in Texas SBC Texas made the following representations as part of the public interest phase of the Texas collaborative process and SBC MISSOURI made these same representations in Missouri, which the Commission finds still to be necessary for SBC MISSOURI’s 271 Relief to remain in the public interest:

(1)
SBC MISSOURI represented that it has already made several, and represented that it would continue, process improvements designed to foster better relationships with and provide better service to its CLEC customers (such improvements include, but are not limited to: the restructuring of its organizations and the creation of new departments to provide faster and better responses to CLECs; the improvement of communications with CLECs through a greatly expanded Internet website, internal broadcast e-mails and user group meetings; the distribution of customer satisfaction surveys; and the creation of an Internal Escalation Process Intervals Policy);

(2) SBC MISSOURI represented that it would follow certain Commission’s arbitration awards and other decisions, as set forth elsewhere in this Agreement (SBC MISSOURI, however, made such commitment without waiving its right to appeal awards or decisions specifically set forth in this Section 18.1, 18.2, and 18.3 of General Terms and Conditions);

(3)
SBC MISSOURI represented that it would continue to work with its CLEC customers, and invite their feedback, to provide them a meaningful opportunity to compete in Missouri;

(4)
SBC MISSOURI represented that it will comply with the FCC's rules and subsequent Section 271 decisions relating to the structural and nonstructural requirements for a Section 272 affiliate; and

WHEREAS, SBC MISSOURI offered as part of the Texas collaborative process to make certain modifications to the Interconnection Agreement-Texas between Southwestern Bell Telephone Company and AT&T Communications of the Southwest, Inc. ("the AT&T Interconnection Agreement") available to other CLECs, and offered to bring those same modifications, subject to certain additional Missouri-specific modifications, to the State of Missouri, subject to the Missouri Public  Service Commission's approval of SBC MISSOURI’s application for in-region interLATA relief for the State of Missouri. 


	SBC made commitments to the MO-PSC and Missouri CLECs in order to obtain the MO-PSC’s support for its 271 application.  Those commitments were embodied in the M2A and should not be eliminated unless SBC is willing to give up its 271 relief.  

The CLEC Coalition’s  language accurately reflects the representations and actions where SBC agreed to treat CLECs as valued wholesale customers, in response to concerns that SBC was not currently doing so.  These commitments were an integral part of the Commission’s conclusion that the Missouri market was irreversibly open to competition.  The Coalition does not seek to have the parties’ interconnection agreement continue in perpetuity; it simply wants to hold SBC to the specific 271-based promises it made that are still relevant to today’s market.  SBC’s refusal to agree to this language causes great concern to the CLECs about a change in SBC’s willingness to treat CLECs as valued customers for wholesale services.

Although many aspects of the interconnection agreement concern § 251 rights and obligations, the current interconnection agreements between SBC and CLECs contain provisions that have no express basis in § 251.  The Parties have historically used their interconnection agreement to address all aspects of their business relationship, including many topics that were not strictly required by § 251.  For example, § 251 does not explicitly require that the parties’ rights regarding the liabilities, warranties, insurance, dispute resolution, billing, etc., be included in their interconnection agreement, but for eight years now, both the ILECs and CLECs have recognized that an interconnection agreement should address all aspects of their business relationship. Any provisions that govern the parties’ relationship should be subject to arbitration by the MO-PSC.  

The 271 and 272 references are important because they reflect promises and provide critical checks and balances that create an incentive for SBC to treat CLECs as business partners, rather than as unwanted competitors.  For example, SBC agreed to undertake a number of tasks to improve the way it treats CLECs.  SBC agreed, for example, to provide post interconnection agreements, accessible letters, technical publications, etc. on its wholesale website.  SBC also agreed to provide Enhanced Extended Links and Transit Service to CLECs and to include performance measures and a performance remedy plan in the M2A.  All these and other actions by SBC contributed to the Commission finding that the local market in Missouri was “irreversibly” open to competition.  Now SBC is trying to close the door simply because the M2A, the document that embodied its commitments, is expiring.  The CLEC Coalition understood that the M2A would expire and that the rates contained therein were not permanent.  But many of the voluntary commitments  SBC made to the Commission and CLECs during the 271 proceeding were intended to be permanent.  Just because they were embodied in the M2A does not change this fact.  

SBC offers a complicated alternative to having a single, integrated agreement that embodies all of the Parties obligations to each other:  SBC apparently believes the Parties should have multiple agreements governing their relationships that will somehow seamlessly mesh with no problems of determining which of the many agreements applies in any given circumstance.  SBC’s buzzword embodying this concept is “commercial” negotiations and agreements to address all aspects of their interaction with CLECs that are not expressly listed in FTA § 251.  Apparently, SBC’s goal in such a bifurcation is to remove the Commission’s authority to address post-interconnection disputes, and to shift jurisdiction to the courts.  And as for any disputes about SBC’s failure to maintain its Section 271 obligations, SBC would much prefer those issues be addressed solely by the FCC.

Such an approach is not compelled by the FCC in its orders or rules.  Indeed, the FCC’s order approving SBC’s Missouri 271 application clearly relies upon the promises SBC made to both the Missouri Commission and CLECs. The FCC stated that that “cooperative state and federal oversight and enforcement” would address any backsliding that might arise with respect to SWBT’s entry into the Missouri long distance market. When CLECs sought protections from the FCC against possible “backsliding” by SBC of its 271 commitments, SBC argued to the FCC that additional assurances were unnecessary because the liquidated damages and performance measures remedies in the 2A agreements would protect CLECs from any failure by SBC to meet its commitments. More importantly, SBC told the FCC that:

“Before interLATA relief is granted, the Commission is directed to consult with the relevant state commissions to verify compliance under § 271(c).  Thus, before § 271 relief is granted, the state commission will have been able to determine compliance, as well. There is no reason to believe that, absent national guidelines, state commissions will be any less competent to assess compliance with § 271(c) after interLATA relief is granted than before.”

Now, in direct contrast to its prior representations, SBC seeks to deny the MO-PSC the authority to resolve disputes regarding SBC’s 271 compliance.   

The Coalition believes that local competition will only be sustainable if SBC, the incumbent and still dominant carrier, is required to conform to the characteristics of a “willing wholesaler.”  Until SBC finds it in its own best interests to willingly undertake interconnection obligations that facilitate a positive relationship with a CLEC, regulators will have to ensure that it does.
	              WHEREAS, pursuant to Sections 251 and 252 of the Telecommunications Act of 1996 (the Act), the Parties wish to establish terms for the resale of SBC MISSOURI services and for the provision by SBC MISSOURI of Interconnection, unbundled Network Elements, and Ancillary Functions as designated in the Attachments hereto.

WHEREAS, the Parties are entering into this Agreement to set forth the respective obligations of the Parties and the terms and conditions under which the Parties will Interconnect their networks and facilities and provide to each other services as required by the Telecommunications Act of 1996 as specifically set forth herein; and

WHEREAS, for purposes of this Agreement, CLEC intends to operate where Southwestern Bell Telephone, L.P. d/b/a SBC MISSOURI is the incumbent Local Exchange Carrier and CLEC, a competitive Local Exchange Carrier, has or, prior to the provisioning of any Interconnection, access to unbundled Network Elements, Resale Services or any other functions, facilities, products or services hereunder, will have been granted authority to provide certain local Telephone Exchange Services in the SBC MISSOURI areas by Missouri Public Service Commission (“MO-PSC” or “Commission”); and

WHEREAS, CLEC wishes to enter an agreement containing those terms and conditions.


	The CLEC Coalition proposes language which purports to set forth SBC MISSOURI’s obligations pursuant to Section 271 and 272 of the Telecommunications Act.  Pursuant to the Fifth Circuit’s recent opinion in Coserve v. Southwestern Bell Tel. Co, 350 F. 3d 482 (5th Cir. 2003),  this language is mandatory arbitration because it does not relate to SBC MISSOURI’s 251(b) or (c) obligations and SBC MISSOURI did not voluntarily consent to negotiate the language.  
SBC MISSOURI opposes the CLEC Coalition’s proposed language stating that this agreement sets forth SBC MISSOURI’s obligations pursuant to Section 271 of the ACT. This is an untrue statement. An examination of the ICA reveals that there are no rates, terms and conditions related to SBC MISSOURI’s 271 obligations. These negotiations and this arbitration addresses only Sections 251 and 252 obligations. It is inappropriate to stat that the ICA includes 271 obligations when it should not and does not.

Language relating to SBC MISSOURI’s 271 obligations does not belong in a Section 251 interconnection agreement



	Should the Interconnection Agreement obligate SBC to provide UNEs, collocation and resale services outside SBC MISSOURI’s incumbent local exchange area?

Coalition Statement of the Issues:

(a) [Whereas clause and § 1.1 & 1.2]

Should the reference to “network element” be maintained in the ICA, as distinguished from “unbundled network elements”?

(b) [§ 1.3]

Should SBC provide assurance of the continuation of Network Elements, Combinations, and Ancillary Functions during the term of the Agreement?

(c) [§ 1.6]

See SBC’s statement above

(d) [§ 1.7 & 1.8]

Should CLECs be required to agree with SBC’s legal theories about the limitations of its unbundling obligations under the Act?

	2
	GT&C 1.1-1.3 and 1.6, 1.7 and 1.8


	1.1
This Agreement sets forth the terms, conditions and prices under which SBC MISSOURI agrees to provide (a) services for resale (hereinafter referred to as Resale services), (b) unbundled Network Elements, or combinations of such unbundled CLEC's network to SBC MISSOURI's network and Intercarrier Compensation for intercarrier telecommunications traffic exchanged between CLEC and SBC MISSOURI. 

1.2
The unbundled Network Elements, Combinations or Resale services provided pursuant to this Agreement may be connected to other Network Elements, Combinations or Resale services provided by SBC MISSOURI or to any network components provided by CLEC itself or by any other vendor. Subject to the requirements of this Agreement, CLEC may at any time add, delete, relocate or modify the Resale services, Network Elements or Combinations purchased hereunder.  Subject to the provisions of Attachment 6: Unbundled Network Elements (UNE) and upon CLEC request, SBC MISSOURI shall meet its UNE combining obligations as and to the extent required by FCC rules and orders, and Verizon Comm. Inc. v. FCC, 535 U.S. 467 (May 13, 2002) (“Verizon Comm. Inc.”) and, to the extent not inconsistent therewith, the rules and orders of the relevant state Commission and any other Applicable Law.

1.3
Except as provided in this Agreement, during the term of this Agreement, SBC MISSOURI will not discontinue, as to CLEC, any Network Element, Combination, or Ancillary Functions offered to CLEC hereunder.  During the term of this Agreement, SBC MISSOURI will not discontinue any Resale services or features offered to CLEC hereunder except as provided in this Agreement.  This Section is not intended to impair SBC MISSOURI’s ability to make changes in its Network, so long as such changes are consistent with the Act and do not result in the discontinuance of the offerings of Network Elements, Combinations, or Ancillary Functions made by SBC MISSOURI to CLEC as set forth in and during the terms of this Agreement. In the event that SBC MISSOURI denies a request to perform the functions necessary to combine UNEs or to perform the functions necessary to combine UNEs with elements possessed by CLEC, SBC MISSOURI shall provide written notice to CLEC of such denial and the basis thereof in accordance with the procedures set forth in Attachment 6.  Any dispute over such denial shall be addressed using the dispute resolution procedures applicable to this Agreement.  In any dispute resolution proceeding, SBC MISSOURI shall have the burden to prove that such denial meets one or more applicable standards for denial, including without limitation those under the FCC rules and orders, Verizon Comm. Inc. and the Agreement, including Section 2.12 of Attachment 6: Unbundled Network Elements. 
1.6
Unless otherwise provided in the Agreement, SBC MISSOURI will perform all of its obligations under this agreement throughout the entire operating area(s) in which SBC MISSOURI is then deemed to be the ILEC; provided, that SBC MISSOURI’s obligations to provide Ancillary Functions or to meet other requirements of the Act covered by this Agreement are not necessarily limited to such service areas. 

1.7 None

1.8 None
	Issue 2(a), Network Elements:

This issue is being addressed as part of the UNE 6 attachment. 

Issue 2(b):

The language supported by the CLEC Coalition is currently in the M2A and provides assurances that are necessary to protect continuity of service to the customer.  SBC didn’t mind giving CLECs such assurances when it wanted to enter the long distance market but, having accomplished this goal, SBC apparently wishes to drop this quid pro quo.  The CLECs’ provision does not override other sections of the Agreement, including the Change of Law provision.  The Commission previously found this language to be reasonable and it should do so again.  

The proposed CLEC Coalition language is designed to memorialize SBC’s obligation to continue the provision of network elements and ancillary functions, in addition to combinations, in accordance with the balance of the Agreement.  In this way, CLECs hope to prevent SBC’s unilateral discontinuance of some product or service, thereby jeopardizing the CLEC’s relationship with its customer.  If some subsequent change in the law warrants the discontinuance of a service, SBC can effect such a discontinuation through the change of law provision of the Agreement.

The Coalition’s language does not override the provisions of UNE 6, but simply pointing to that Attachment does not provide the assurances the Coalition seeks.  The CLEC Coalition’s proposed language is in the current M2A, is consistent with the balance of the Agreement and with applicable law, and should not be a problem for SBC if it has a good faith intent to comply with the terms of the Agreement that obligate it to provide these services to CLECs.

Issue 2(c):

SBC attempts to limit the services it provides to carriers by creating an artificial boundary of its incumbent local exchange area.   If SBC has established its facilities in another ILEC’s local exchange area for the purpose of interconnecting with that ILEC, these  facilities could be used by a CLEC to interconnect with SBC in order to more efficiently serve a CLEC customer in that area.

If SBC has existing facilities with unused capacity, such interconnections could occur outside of the SBC local exchange area.

FTA § 251(c)(2) does not limit interconnection to the ILEC service territory.; instead, it refers only to a “carrier’s network” without any limiting language.

Issue 2(d):

SBC is adamant that its obligations originate only under certain subparts of FTA Section 251, and has even proposed new contract Section 1.7 and 1.8, wherein CLECs must “agree” with SBC’s position.  However, there are many rights and obligations that are being addressed in this Agreement that are derived from Section 271, from state law, or simply from the Parties’ implicit acknowledgment that the Agreement should address all the issues that arise as a result of the Parties dealing with each other (such as warranties, insurance, dispute resolution, etc.)  Section 271 obligations, in particular, are appropriately contained in a Section 252 agreement with an RBOC such as SBC.

Despite all of this, SBC still persists in demanding that the CLECs affirmatively agree that SBC’s obligations originate under Section 251 only – and not under Section 271.  Such a demand is unreasonable, and SBC’s proposed language has no place in the interconnection agreement.  The CLEC Coalition requests these sections be stricken.


	1.1
This Agreement sets forth the terms, conditions and prices under which SBC MISSOURI agrees to provide (a) services for resale (hereinafter referred to as Resale services), (b) unbundled Network Elements, or combinations of such unbundled CLEC's network to SBC MISSOURI's network and Intercarrier Compensation for intercarrier telecommunications traffic exchanged between CLEC and SBC MISSOURI. 

1.2
  Subject to the provisions of Attachment 6: Unbundled Network Elements (UNE) and upon CLEC request, SBC MISSOURI shall meet its UNE combining obligations as and to the extent required by FCC rules and orders, and Verizon Comm. Inc. v. FCC, 535 U.S. 467 (May 13, 2002) (“Verizon Comm. Inc.”) and, to the extent not inconsistent therewith, the rules and orders of the relevant state Commission and any other Applicable Law.

1.3
In the event that SBC MISSOURI denies a request to perform the functions necessary to combine UNEs or to perform the functions necessary to combine UNEs with elements possessed by CLEC, SBC MISSOURI shall provide written notice to CLEC of such denial and the basis thereof Any dispute over such denial shall be addressed using the dispute resolution procedures applicable to this Agreement.  In any dispute resolution proceeding, SBC MISSOURI shall have the burden to prove that such denial meets one or more applicable standards for denial, including without limitation those under the FCC rules and orders, Verizon Comm. Inc. and the Agreement, including Section 2.12 of Attachment 6: Unbundled Network Elements. In any dispute resolution proceeding, CLEC shall have the burden to prove that such combination request meets UNE combining obligations as and to the extent required by FCC rules and orders, and Verizon Comm. Inc. v. FCC, 535 U.S. 467(May 13, 2002) (“Verizon Comm. Inc.”) and, to the extent not inconsistent therewith, the rules and orders of relevant state Commission and any other Applicable Law.

1.6
SBC MISSOURI’s obligations under this agreement shall only apply to the specific operating area(s) or portion thereof in which SBC MISSOURI is then deemed to be the ILEC; under the Act (the “ILEC Territory”), and only to the extent that the CLEC is operating and offering service to End Users identified to be residing in such ILEC Territory, except as specifically addressed in the Attachment 6 Unbundled Network Elements. 

1.7
This Agreement sets forth the terms and conditions pursuant to which SBC MISSOURI agrees to provide CLEC with access to unbundled Network Elements under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act in SBC MISSOURI's incumbent local exchange areas for the provision of CLEC's Telecommunications Services.  The Parties acknowledge and agree that SBC MISSOURI is only obligated to make available UNEs and access to UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act to CLEC in SBC MISSOURI's incumbent local exchange areas. SBC MISSOURI has no obligation to provide such  UNEs, Collocation, Interconnection and/or Resale to CLEC for the purposes of CLEC providing and/or extending service outside of SBC MISSOURI's  incumbent local exchange areas.  In addition, SBC MISSOURI is not obligated to provision  UNEs or to provide access to  UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act and is not otherwise bound by any 251(c) obligations in geographic areas other than SBC MISSOURI's incumbent local exchange areas. Therefore, the Parties understand and agree that the rates, terms and conditions set forth in this Agreement, and any associated provisions set forth elsewhere in this Agreement (including but not limited to the rates set forth in this Agreement associated with  UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act), shall only apply to the Parties and be available to CLEC for provisioning  telecommunication services within SBC MISSOURI's incumbent local exchange area(s) in Missouri when this Agreement has been approved by the Commission and is in effect. 

1.8
Throughout this Agreement, wherever there are references to unbundled network elements that are to be provided by SBC MISSOURI under this Agreement, the Parties agree and acknowledge that their intent is for the Agreement to comply with Section 1.7, above, and require only the provision of  UNEs, regardless of whether the term “” is used as part of the reference to unbundled network elements.  


	By its proposed language, CLEC Coalition seeks to require SBC MISSOURI to offer UNEs, collocation, resale and interconnection  outside of its Incumbent Local Exchange Area.  SBC MISSOURI’ 251(c ) obligations are only applicable when SBC MISSOURI is the incumbent local exchange carrier, i.e. in SBC MISSOURI’ incumbent territory.  In order to avoid the obvious legal restriction on CLEC Coalition’s proposed language, CLEC has added language to its proposal seeking to incorporate SBC MISSOURI’ 271 obligations into the interconnection Agreement via this arbitration.  

To the extent that SBC MISSOURI provides non-competitive services that extend beyond its Incumbent areas, (such as OS/DA, E911) it will provide such services and functions to CLECs in accordance with he appropriate tariffed rates, terms and conditions.  However, SBC MISSOURI’ incumbent obligations under Section 251( c) do not extend beyond its incumbent territory.

SBC MISSOURI’s proposed language in Section 1.7 sets forth the sections of the Act which obligate SBC MISSOURI to provide UNEs, collocation, interconnection and resale and states that SBC MISSOURI has no obligation to provide UNEs, collocation, resale or interconnection outside of its incumbent local exchange areas.  As set forth above, SBC MISSOURI’ 251 (c) obligations are only applicable when SBC MISSOURI is the incumbent local exchange carrier, i.e. in SBC MISSOURI’s incumbent territory.

	With the instability of the current telecommunications industry, is it reasonable for SBC MISSOURI to require a deposit from parties with a proven history of late payments?

Coalition Statement of the issue:

Should the current M2A language concerning deposits be retained?

Xspedius-Only Issue:

Should Xspedius be required to provide a deposit in excess of one month’s average net billing.

	3
	3.0 et. seq.
	3.0       Assurance of Payment [It is CLEC’s intent to retain current M2A language here]

3.1
If CLEC can demonstrate a good payment history of one year or more with SBC MISSOURI or another ILEC, an Assurance of Payment will not be required.

3.2
The deposit requirements set forth in this Section 3 apply to the Resale Services and Network Elements furnished under this Agreement.  A CLEC furnished both Resale Services and Network Elements in one (1) state under this Agreement shall make two (2) separate deposits for that state, each calculated separately as set forth below in Sections 3.2 through 3.10, inclusive.

CLEC shall remit an initial cash deposit to SBC MISSOURI prior to the furnishing of Resale Services or Network Elements in Missouri under this Agreement.  The deposit required by the previous sentence shall be determined as follows:  

3.2.1
for SBC MISSOURI, if immediately prior to the Effective Date, CLEC was not operating as a Local Service Provider in Missouri the initial deposit shall be in the amount of $17,000; or 

3.2.2
for SBC MISSOURI, if immediately prior to the Effective Date, CLEC was operating as a Local Service Provider in Missouri, the deposit shall be in the amount calculated using the method set forth in Section 3.7 of this Agreement; or

3.2.3
If CLEC has established a minimum of twelve (12) consecutive months good credit history with all ILEC Affiliates of SBC MISSOURI (that is, AMERITECH, NEVADA, PACIFIC, SNET and SWBT) with which CLEC is doing or has done business as a Local Service Provider, SBC MISSOURI shall waive the initial deposit requirement; provided, however, that the terms and conditions set forth in Section 3.1 through Section 3.10 of this Agreement shall continue to apply in each state for the Term.  In determining whether CLEC has established a minimum of twelve (12) consecutive months good credit history with each ILEC Affiliate of SBC MISSOURI with which CLEC is doing or has done business, CLEC’s payment record with each ILEC Affiliate of SBC MISSOURI for the most recent twelve (12) months occurring within the twenty-four (24) month period immediately prior to the Effective Date shall be considered.  

3.3
Any cash deposit shall be held by SBC MISSOURI as a guarantee of payment of charges billed to CLEC, provided, however, SBC MISSOURI may exercise its right to credit any cash deposit to CLEC's account upon the occurrence of any one of the following events:

3.3.1
when SBC MISSOURI sends CLEC the second delinquency notification during the most recent twelve (12) months; or

3.3.2
when SBC MISSOURI suspends CLEC's ability to process orders in accordance with Section 10.4; or

3.3.3
when CLEC files for protection under the bankruptcy laws; or when an involuntary petition in bankruptcy is filed against CLEC and is not dismissed within sixty (60) days; or 3.3.5
when this Agreement expires or terminates; or
3.3.6
during the month following the expiration of twelve (12) months after that cash deposit was remitted, SBC MISSOURI shall credit any cash deposit to CLEC's account so long as CLEC has not been sent more than one delinquency notification letter during the most recent twelve (12) months.  

3.3.7
For the purposes of this Section 3.3, interest will be calculated as specified in Section 8.2 and shall be credited to CLEC’s account at the time that the cash deposit is credited to CLEC's account.  

3.4
So long as CLEC maintains timely compliance with its payment obligations, SBC MISSOURI will not increase the deposit amount required.  If CLEC fails to maintain timely compliance with its payment obligations, SBC MISSOURI reserves the right to require additional deposit(s) in accordance with Section 3.1 and Section 3.5 through Section 3.10.

3.5
If during the first six (6) months of operations, CLEC has been sent one delinquency notification letter by SBC MISSOURI, the deposit amount shall be re-evaluated based upon CLEC’s actual billing totals and shall be increased if CLEC’s actual billing average:

3.5.1
for SBC MISSOURI for a two (2) month period exceeds the deposit amount held; or

3.6
Throughout the Term, any time CLEC has been sent two (2) delinquency notification letters by SBC MISSOURI, the deposit amount shall be re-evaluated based upon CLEC’s actual billing totals and shall be increased if CLEC’s actual billing average:

3.6.1
for SBC MISSOURI for a two (2) month period exceeds the deposit amount held; or

3.7
Whenever a deposit is re-evaluated as specified in Section 3.5 or Section 3.6, such deposit shall be calculated in an amount equal to the average billing to CLEC for a two (2) month period.  The most recent three (3) months billing on all of CLEC’s CBAs and BANs for Resale Services or Network Elements within that state shall be used to calculate CLEC’s monthly average.  

3.7.1
After calculating the amount equal to the average billing to CLEC for a two (2) month period in Missouri, SBC MISSOURI shall add the amount of any charges that would be applicable to transfer all of CLEC's then-existing End-Users of Resale Services to SBC MISSOURI in the event of CLEC's disconnection for non-payment of charges.  The resulting sum is the amount of the deposit.

3.7.1 (XSPEDIUS ONLY):

In no event will Xspedius be subject to an assurance or payment to SBC MISSOURI that exceeds one month’s projected average billing by SBC MISSOURI to Xspedius, less the amount of billings by Xspedius to SBC MISSOURI.  If SBC owes Xspedius more than $500,000 then a deposit would not be required until such time as the outstanding balance is reduced below this amount.

3.8
Whenever a deposit is re-evaluated as specified in Section 3.5 and Section 3.6, CLEC shall remit the additional deposit amount to SBC MISSOURI within thirty (30) calendar days of receipt of written notification from SBC MISSOURI requiring such deposit.  If CLEC fails to furnish the required deposit within thirty (30) calendar days of receipt of written notice requesting such deposit, SBC MISSOURI shall begin the process set forth in Section 10 of this Agreement for that state.  If CLEC continues to fail to furnish the required deposit at the expiration of the fourteen (14) calendar days specified in Section 10.2 of this Agreement, then SBC MISSOURI shall begin the procedure(s) set forth in Sections 10.4 through 10.11 of this Agreement.

3.9
This cash deposit requirement may be satisfied in whole or in part with an irrevocable bank letter of credit acceptable to SBC MISSOURI, or a surety bond underwritten by a company approved by the Missouri Insurance Department to underwrite such surety bonds.  No interest shall be paid by SBC MISSOURI for any portion of the deposit requirement satisfied by an irrevocable bank letter of credit or surety bond. SBC MISSOURI may demand payment from the issuing bank or bonding company of any irrevocable bank letter of credit or surety bond upon the occurrence of any of the events listed in Section 3.3.1 through 3.3.4.

3.10 The fact that SBC MISSOURI holds either a cash deposit or irrevocable bank letter of credit does not relieve CLEC from timely compliance with its payment obligations under this Agreement.


	The Coalition members (with the exception of Xspedius, addressed separately below) has no objection to the interconnection agreement having some requirements to protect SBC as along as they are commercially reasonable, and has therefore proposed keeping the current M2A deposit requirements.  But SBC cannot expect to have no credit risk whatsoever in dealing with any CLEC, nor expect every CLEC to pay the price for the possible bad acts of a handful of players in the industry.  SBC states that it is possible, in the worst case scenario, to be exposed to 90 days of charges before a termination can occur (largely because of the need to give the resale customer notice); therefore, it needs 90 days worth of deposit. The CLEC Coalition has offered a 60-day deposit, because this is certainly adequate to protect SBC without putting such a great financial burden on the average CLEC.  If a CLEC fails to pay a bill, then SBC has the right, before the 90-day window ends, to cut off new orders.  Consequently, any billing by SBC to the CLEC for the second and especially third months is likely to be less than the average on which the deposit is based – resulting in overprotection. The terms of the M2A should not be changed unless SBC demonstrates that, aside from the MCI bankruptcy, it has suffered severe financial losses as a result of this existing provision.

Besides the size of the deposit, the CLEC Coalition is also greatly concerned about the unbridled discretion granted by SBC to itself in its proposed Section 3.2.2, whereby SBC may basically review financial publications or other sources and decide to ask for a deposit even when the CLEC has never made a late payment or otherwise demonstrated an unwillingness or inability to keep current with its payments to SBC.  SBC’s language permits it to unilaterally determine potential impairment from sources as ephemeral as an article in the press about “pending credit problems.”  Such sources for making a decision on requiring a deposit are not concrete, clearly defined, or objective – they can consist of nothing but rumor.  If a CLEC is having any financial difficulties or cash flow problems whatsoever, the requirement of a cash deposit could put it over the edge and cause a manageable problem to become unmanageable.  CLECs do not believe SBC should be given the ability to damage its competitive rivals in this manner at its own whim.  Instead, SBC should not be able to ask for a deposit unless the CLEC has failed to timely pay its bills to SBC.  

As to the issue concerning establishing a credit history with SBC Missouri, a CLEC new to Missouri should not have to pay a deposit if it has already established a good credit history with SBC Missouri’s affiliates in other states.  There is simply no rational commercial justification for the imposition of what is nothing less than a penalty for attempting to enter into competition with SBC Missouri.  Finally, the CLEC (and not SBC) should have the option of picking whether to satisfy any deposit requirement by using cash or a letter of credit.  SBC is protected either way, so the option should be left to the CLEC.

In the recent T2A proceeding, the Texas Commission agreed that giving SBC such unbridled discretion was bad policy.  Consequently, the Texas PUC is requiring SBC to make decisions on deposits for established CLECs based solely on the CLEC’s payment history.  Similarly, in the K2A proceeding, the Arbitrator agreed that SBC’s language is unreasonable, and adopted the CLEC Coalition’s language on all sub-issues.

Xspedius preliminary position:

At any given time,  SBC Missouri owes Xspedius significantly more in reciprocal compensation that Xspedius owes SBC under the ICA.  SBC is therefore more than adequately assured of payment.  This imbalance of payments has historically been true. Xspedius therefore believes that it should not be required to submit a deposit to SBC (assuming circumstances warrant) in excess of one month’s billings by SBC to Xspedius, less the average monthly amount SBC owes Xspedius.  Further, if SBC’s disputed amounts exceed $500,000, then Xspedius should not have to pay a deposit to SBC under any circumstances.  In the K2A successor proceeding, the Arbitrator agreed that it would be unfair to require a deposit of Xspedius when the amounts owed are so out of balance.
	3.0       Assurance of Payment 

3.1
Upon request by SBC MISSOURI, CLEC will provide SBC MISSOURI with adequate assurance of payment of amounts due (or to become due) to SBC MISSOURI.

3.2
Assurance of payment may be requested by SBC MISSOURI if:

3.2.1
at the Effective Date CLEC had not already established satisfactory credit by having made a least twelve (12) consecutive months of timely payments to SBC MISSOURI for charges incurred as a CLEC.
3.2.2
in SBC MISSOURI’s reasonable judgment, at the Effective Date or at any time thereafter, there has been an impairment of the established credit, financial health, or credit worthiness of CLEC.  Such impairment will be determined from information available from financial sources, including but not limited to Moody's, Standard and Poor's, and the Wall Street Journal.  Financial information about CLEC that may be considered includes, but is not limited to, investor warning briefs, rating downgrades, and articles discussing pending credit problems; or

3.2.3
CLEC fails to timely pay a bill rendered to CLEC by SBC MISSOURI (except such portion of a bill that is subject to a good faith, bona fide dispute and as to which CLEC has complied with all requirements set forth in Section 9.3); or

3.2.4
CLEC admits its inability to pay its debts as such debts become due, has commenced a voluntary case (or has had an involuntary case commenced against it) under the U.S. Bankruptcy Code or any other law relating to insolvency, reorganization, winding-up, composition or adjustment of debts or the like, has made an assignment for the benefit of creditors or is subject to a receivership or similar proceeding.

3.3
Unless otherwise agreed by the Parties, the assurance of payment will, at SBC MISSOURI’s option, consist of: 

3.3.1
a cash security deposit in U.S. dollars held by SBC MISSOURI (“Cash Deposit”) or

3.3.2
an unconditional, irrevocable standby bank letter of credit from a financial institution acceptable to SBC MISSOURI naming SBC MISSOURI as the beneficiary thereof and otherwise in form and substance satisfactory to SBC MISSOURI (“Letter of Credit”).  

3.4
The Cash Deposit or Letter of Credit must be in an amount equal to three (3) months anticipated charges (including, but not limited to, recurring, non-recurring and usage sensitive charges, termination charges and advance payments), as reasonably determined by SBC MISSOURI, for the Interconnection, Resale Services, unbundled Network Elements, Collocation or any other functions, facilities, products or services to be furnished by SBC MISSOURI under this Agreement.

3.5
To the extent that SBC MISSOURI elects to require a Cash Deposit, the Parties intend that the provision of such Cash Deposit shall constitute the grant of a security interest in the Cash Deposit pursuant to Article 9 of the Uniform Commercial Code in effect in any relevant jurisdiction.

3.6
A Cash Deposit will accrue  simple interest, however, SBC MISSOURI will not pay interest on a Letter of Credit.
3.7
SBC MISSOURI may, but is not obligated to, draw on the Letter of Credit or the Cash Deposit, as applicable, upon the occurrence of any one of the following events: 

3.7.1
CLEC owes SBC MISSOURI undisputed charges under this Agreement that are more than thirty (30) calendar days past due; or

3.7.2
CLEC admits its inability to pay its debts as such debts become due, has commenced a voluntary case (or has had an involuntary case commenced against it) under the U.S. Bankruptcy Code or any other law relating to insolvency, reorganization, winding-up, composition or adjustment of debts or the like, has made an assignment for the benefit of creditors or is subject to a receivership or similar proceeding; or

3.7.3
The expiration or termination of this Agreement. 

3.8
If SBC MISSOURI draws on the Letter of Credit or Cash Deposit, upon request by SBC MISSOURI, CLEC will provide a replacement or supplemental letter of credit or cash deposit conforming to the requirements of Section 3.3.

3.9
Notwithstanding anything else set forth in this Agreement, if SBC MISSOURI makes a request for assurance of payment in accordance with the terms of this Section, then SBC MISSOURI shall have no obligation thereafter to perform under this Agreement until such time as CLEC has furnished SBC MISSOURI with the assurance of payment requested; provided, however, that SBC MISSOURI will permit CLEC a minimum of ten (10) Business Days to respond to a request for assurance of payment before invoking this Section.

3.9.1
If CLEC fails to furnish the requested adequate assurance of payment on or before the date set forth in the request, SBC MISSOURI may also invoke the provisions set forth in Section 14

3.10
The fact that a Cash Deposit or Letter of Credit is requested by SBC MISSOURI shall in no way relieve CLEC from timely compliance with all payment obligations under this Agreement (including, but not limited to, recurring, non-recurring and usage sensitive charges, termination charges and advance payments), nor does it constitute a waiver or modification of the terms of this Agreement pertaining to disconnection or re-entry for non-payment of any amounts required to be paid hereunder.  


	SBC believes that a deposit requirement is a standard business operating practice for companies when extending credit and thus should be determined by  reasonable measures developed by SBC to reduce its risk of loss from nonpayment of undisputed bills.   Additionally, the CLEC proposes language that states SBC should also consider CLECs “good payment history of one year or more with SBC MISSOURI or another ILEC” is unreasonable. The business relationship is between SBC and the CLEC. SBC has no way of determining the CLEC Coalitions or any other CLECs payment history with another ILEC.

CLEC proposes that SBC’s  initial deposit should be in the amount of $17,000.  
SBC MISSOURI is offering deposit language that allows SBC MISSOURI to assess a reasonable deposit in the event that a CLEC customer is or becomes credit impaired.  Therefore, SBC MISSOURI proposes that the deposit be in an amount equal to three (3) months anticipated charges.  SBC MISSOURI disagrees with CLEC COALITION’s  proposal of $17,000 because it bills the average CLEC in MISSOURI $74, 568 per month.  Based on the proposed disconnection timeline, SBC is exposed to 90 days of service or $223, 704 for the average CLEC.  SBC’s proposed language is objective and reasonable for both Parties.  It balances the need of SBC MISSOURI to protect itself and also protect the good paying CLEC from the  requirement to pay a deposit.

3.3   SBC MISSOURI believes that deposits that are retained should be applied  at the holder’s discretion. 

3.3.7 SBC MISSOURI believes that the appropriate interest rate to be paid on deposits should be equal to the state tariffed rated as approved by the OCC.

SBC MISSOURI  also objects to the reevaluation criteria proposed by CLEC in 3.5. If after the deposit is re-evaluated, it is determined that an increase is appropriate, SBC MISSOURI proposes to increase the deposit if the actual billing average for the three (3) month period exceeds the deposit amount held.  Again, SBC seeks to maintain a deposit if needed, equivalent to three (3) months average billing in order to reduce its exposure should a disconnection of service become necessary.

3.8 SBC MISSOURI believes that assessing a deposit based on individual billing account number would be both administratively burdensome and also could lead to the inappropriate movement of services between billing account numbers.  SBC MISSOURI believes that deposits should be assessed on an overall customer basis.

3.9  SBC agrees that an irrevocable Bank Letter of Credit can satisfy its deposit requirements provided it meets the criteria specified in SBC’s proposed assurance of payment language.



	(a) What terms and conditions should apply to the contract after expiration, but before a successor ICA has become effective?

(b) Section 4.8: Under what timeframe may a party terminate the contract for a material breach?


	4
	CLEC Coalition: 2.9 et. seq, 4.0, 4.3, 4.4, 4.6, 4.8, 4.11, 4.13 et. seq.

SBC: 4.0, 4.4, 4.5, 4.6, 4.7, 4.8, 4.9, 4.10 et. seq., 4.11 and 4.12
	2.9
Upon termination or expiration of this Agreement, in accordance with Sections XX, etc.:

 2.9.1
Each Party shall continue to comply with its obligations set forth in Section XX Survival of Obligations; and 

2.9.2
Each Party shall promptly pay all amounts, including any late payment charges, owed under this Agreement; 

2.9.3
Each Party's confidentiality obligations shall survive after termination or expiration for a period of time equal to the term of the Agreement or the applicable Statute of Limitations, whichever is less; and

2.9.4
Each Party's indemnification obligations shall survive after termination or expiration for a period of time equal to the term of the Agreement or the applicable Statute of Limitations, whichever is less.  

4.0
Effective Date and Term of Agreement

4.3 
The terms and conditions and rates and charges contained herein will continue to apply until the earlier of (i) termination by either Party under the terms of this Agreement; (ii) the date a successor agreement becomes effective or (iii) the date that is ten (10) months after the date on which SBC MISSOURI received CLEC’s Section 252(a)(1) request, unless an arbitration petition has been filed by either Party, in which case (ii) applies.  If CLEC requests negotiation of a successor agreement, the rates, terms and conditions of this Agreement will continue in effect during the pendency of the parties’ negotiations and, if applicable, arbitration.

4.4
If a Request /Notice is not received pursuant to Section 4.3 then this Agreement shall remain in full force and effect on and after the expiration of the Term on a month-to- month basis until terminated pursuant to this Section or Section 4.6 or 4.7.  During any month-to-month extension of this Agreement, the rates, terms and conditions of this Agreement shall continue in full force and effect until the earlier of (i) the effective date of its successor agreement, whether such successor agreement is established via negotiation, arbitration or pursuant to Section 252(i) of the Act; or (ii) the date that is ten (10) months after the date on which SBC MISSOURI received CLEC’s Section 252(a)(1) Request to Negotiate.

4.6
As long as a non-paying Party has disputed unpaid amounts in good faith and pursuant to the terms of this Agreement, non-payment is not to be deemed, nor should it be construed as, a material breach of this Agreement.

4.8
Notwithstanding any other provision of this Agreement, either Party may terminate this Agreement and the provision of any Interconnection, Resale Services, unbundled Network Elements, functions, facilities, products or services provided pursuant to this Agreement, at the sole discretion of the terminating Party, in the event that the other Party fails to perform a material obligation or breaches a material term of this Agreement, other than as set forth in Section 8, and such breach materially disrupts the operation of either Party’s network and/or materially interferes with either Party’s service to customers, and the other Party fails to cure such nonperformance or breach within ninety (90) calendar days after written notice thereof.  Any termination of this Agreement pursuant to this Section 4.8 shall take effect immediately upon delivery of written notice to the other Party that it failed to cure such nonperformance or breach within ninety (90) calendar days after written notice thereof. 

4.11
In the event of expiration or termination of this Agreement other than pursuant to Section 4.6 SBC MISSOURI and CLEC shall cooperate in good faith to effect an orderly and timely transition of service provided under this Agreement to CLEC or to another vendor. So long as CLEC fulfills said obligation to effect an orderly and timely transition of service, and continues to pay SBC MISSOURI for the charges incurred during the transition of service, SBC MISSOURI shall not terminate service to CLEC’s end users and such service shall be provided pursuant to the terms of the interconnection agreement during this transition period.   In the event CLEC withdraws from providing local service, it shall not prevent (from an operational or administrative standpoint) its end users from being transitioned to a new LEC. SBC MISSOURI and CLEC shall continue their responsibilities under the terms and conditions of the terminated or expired Agreement for any order submitted to SBC MISSOURI in connection with this transition of service.  

4.13
Upon termination or expiration of this Agreement, in accordance with Sections XX, etc.:

4.13.1
Each Party shall continue to comply with its obligations set forth in Section XX Survival of Obligations; and 

4.13.2
Each Party shall promptly pay all amounts, including any late payment charges, owed under this Agreement; 

4.13.3
Each Party's confidentiality obligations shall survive after termination or expiration for a period of time equal to the term of the Agreement or the applicable Statute of Limitations, whichever is less; and

4.13.4
Each Party's indemnification obligations shall survive after termination or expiration for a period of time equal to the term of the Agreement or the applicable Statute of Limitations, whichever is less.  

4.14
SBC MISSOURI will make available any interconnection, service or network element provided under an agreement approved by a regulatory commission under Section 252 of the Act to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement in accordance with Section 252(i) of the Act, as that Section has been interpreted by the FCC in its implementing rule(s), as such rules may be amended from time to time, along with any other relevant decision(s) by a regulatory or legislative body or court of competent jurisdiction (subject to any appeals or associated review. 


	Issue 4(a):

The CLEC Coalition has proposed simple, yet complete language to address the continuity of this Agreement until a successor is in place.  SBC has proposed much more elaborate language that addresses some of the processes that may occur when the Parties begin to negotiate and/or arbitrate a successor agreement.  However, SBC has established a timeframe that does not allow for any contingencies such as that which has just occurred in this M2A successor proceeding, where regulatory uncertainty and issues beyond the Parties’ control has created greater than the standard 10-month gap between the request for negotiations and the final implementation of a complete successor agreement.  The Coalition’s language acknowledges the standard 10-month time frame, but permits a greater gap when circumstances warrant and addresses the situation where the ICA may expire before a successor is in place.  Because of the necessity for such a contingency, the Commission should approve the Coalition language.
Issue 4(b):

 Termination of an interconnection agreement for a breach is a very serious consequence that will significantly impact thousands of customers.  It should only be a last resort solution and should not be available where an act or omission does not have a significant effect on the other carrier’s customers and/or operations.  In addition, termination should not occur until there has been a reasonable amount of time, i.e., 90 days, in which the breaching party fails to cure the cause of the breach.  

The clause at issue here does not include situations of network impairment or disconnection for non-payment, which are addressed in other portions of the Agreement.  Instead, this clause involves termination of the entire interconnection agreement and everything associated with it.  Because there will inevitably be disputes over what constitutes a “material breach” and because there is currently no process in place to determine that or to determine when a cure is warranted, the Coalition believes that this death sentence should not be invoked before 90 days have lapsed.  If there is insufficient time for the Parties to resolve their differences, then there will inevitably be an increase in requests for Commission intervention to prevent termination.  The Coalition would prefer to allow sufficient time for the Parties to work out their differences themselves.


	2.9     Intentionally Omitted

2.9.1  Intentionally Omitted

2.9.2  Intentionally Omitted

2.9.3  Intentionally Omitted

2.9.4  Intentionally Omitted

4.0
Effective Date and Term of      Agreement

4.6
If a Request /Notice is not received pursuant to Section 4.3 then this Agreement shall remain in full force and effect on and after the expiration of the Term on a month-to- month basis until terminated pursuant to this Section or Section 4.6 or 4.7.  During any month-to-month extension of this Agreement, the rates, terms and conditions of this Agreement shall continue in full force and effect until the earlier of (i) the effective date of its successor agreement, whether such successor agreement is established via negotiation, arbitration or pursuant to Section 252(i) of the Act; or (ii) the date that is ten (10) months after the date on which SBC MISSOURI received CLEC’s Section 252(a)(1) Request to Negotiate.

4.5
If CLEC submits a Request under Sections 251/252(i) of the Act for a successor agreement or SBC MISSOURI submits a Notice, the Request/Notice does not activate the negotiation timeframe set forth in this Agreement, If CLEC’s Request is pursuant to Section 252(a)(1), CLEC will delineate the items desired to be negotiated.  Not later than 45 days from receipt of said Request/Notice, the receiving Party will notify the sending Party of additional items desired to be negotiated, if any.  The Parties will begin negotiations not later than 135 days prior to expiration of this Agreement.  If CLEC’s Request is made pursuant to Section 252(i), the Agreement selected for adoption will be prepared for execution by the Parties. 
4.6
If at any time during the Section 252(a)(1) negotiation process (whether prior to or after the expiration date or termination date of this Agreement), CLEC withdraws its Section 252(a)(1) request, CLEC must include in its notice of withdrawal either a request to adopt a successor agreement under Section 252(i) of the Act or an affirmative statement that CLEC does not wish to pursue a successor agreement with SBC MISSOURI for the state of Missouri.  The rates, terms and conditions of this Agreement shall continue in full force and effect until the later of: 1) the expiration of the term of this Agreement, or 2)  the effective date of the successor agreement  being adopted under section 252(i) as set forth above.  
4.7
If the CLEC fails to timely respond to SBC MISSOURI’s Section 4.3 Notice, then the rates, terms and conditions of this Agreement shall continue in full force and effect until the later of: 1) the expiration of the Term of this Agreement, or 2) the expiration of ninety (90) calendar days after the date CLEC provided its Request or received SBC MISSOURI’s Notice.  If the Term of this Agreement has expired, on the ninety-first (91st) day following CLEC’s Request or receipt of SBC MISSOURI’s Notice, the Parties shall have no further obligations under this Agreement except those set forth in Section 4.10 of this Agreement. 

4.8
Notwithstanding any other provision of this Agreement, either Party may terminate this Agreement and the provision of any Interconnection, Resale Services, unbundled Network Elements, functions, facilities, products or services provided pursuant to this Agreement, at the sole discretion of the terminating Party, in the event that the other Party fails to perform a material obligation or breaches a material term of this Agreement, and the other Party fails to cure such nonperformance or breach within forty-five (45) calendar days after written notice thereof.  Any termination of this Agreement pursuant to this Section 4.8 shall take effect immediately upon delivery of written notice to the other Party that it failed to cure such nonperformance or breach within forty-five (45) calendar days after written notice thereof. 

4.9
If pursuant to Section 4.4 this Agreement continues in full force and effect on a month-to-month basis after the expiration of the Term, either Party may terminate this Agreement by delivering written notice to the other Party of its intention to terminate this Agreement, subject to Sections 4.6, and 4.7.  Neither Party shall have any liability to the other Party for termination of this Agreement pursuant to this Section 4.9 other than its obligations under Sections 4.6 and 4.7.

4.10
Upon termination or expiration of this Agreement in accordance with Sections 4.4, 4.6 and  4.7 

4.10.1
Each Party shall continue to comply with its obligations set forth in Section 50 Survival of Obligations; and 

4.10.2
Each Party shall promptly pay all amounts owed under this Agreement. 

4.11
In the event of expiration or termination of this Agreement other than pursuant herein, SBC MISSOURI and CLEC shall cooperate in good faith to effect an orderly and timely transition of service provided under this Agreement to CLEC or to another vendor but in any event not later than the 91st day after the expiration or termination of this Agreement. So long as CLEC fulfills said obligation to effect an orderly and timely transition of service, and continues to pay SBC MISSOURI for the charges incurred during the transition of service, SBC MISSOURI shall not terminate service to CLEC’s End Users and such service shall be provided pursuant to the terms of the interconnection agreement during this transition period.   In the event CLEC withdraws from providing local service, it shall not prevent (from an operational or administrative standpoint) its end users from being transitioned to a new LEC. SBC MISSOURI and CLEC shall continue their responsibilities under the terms and conditions of the terminated or expired Agreement for any order submitted to SBC MISSOURI in connection with this transition of service.  

4.12
Should CLEC opt to incorporate any provision for interconnection, service, or unbundled Network Element from another Commission-approved interconnection agreement into this Agreement pursuant to Section 252(i) of the Act and 47 C.F.R. § 51.809, such incorporated provision shall expire on the date it would have expired under the interconnection agreement from which it was taken.  Should CLEC opt to incorporate any provision for interconnection, service or unbundled Network Element from this Agreement into another Commission-approved interconnection agreement pursuant to Section 252(i) of the Act, the provision from this Agreement shall expire on the date specified in Section 4.1 above and shall not control the expiration date of any other the provisions of the other interconnection agreement. All monetary obligations of the Parties to one another under the immediately previous interconnection agreement between the Parties shall remain in full force and effect and shall constitute monetary obligations of the Parties under this Agreement.  

	(a) SBC’s language provides much needed clarity regarding the process for termination and renegotiation.  The Act provides for 135 day window to negotiate an interconnection agreement an a 135 day window to arbitrate it, but it does not address how this should be handled between the parties.  SBC’s language will prevent any confusion between the parties as to what the parties should expect with regard to renegotiations.  For instance, the language speaks to the length of time that the original agreement’s rates, terms and conditions would continue to apply; so that includes the 270 day window (negotiations & arbitrations) plus another 30 days for preparation, signature and filing of the agreement (10 months).  The language also addresses what happens if a CLEC requests renegotiations and then withdraws such a request.

(b) Section 4.8: CLEC proposes that the breaching party should have ninety (90) days to cure its breach.  SBC proposes forty-five (45) days because it is a reasonable period of time for a CLEC to cure its breach, as evidenced by the acceptance of the forty-five day time period by other CLECs.



	Should SBC be responsible for the cost associated with changing their records in SBC MISSOURI’S systems when CLECs enter into an assignment, transfer, merger or any other corporate change? 

Coalition statement of issues:

5(a) [§ 5.1 & 5.2]:  What contract language should govern assignment?

5(b) [§ 5.3]:

What language should govern OCN changes, and should the one change per 12 months previously used in SBC 13-state ICA be incorporated into this Agreement?


	5
	5.0 et. seq.
	5.0
Assignment and Name Changes 

5.1
Either Party may assign or transfer this Agreement to its Affiliate(s) or a Third Party by providing the other written notice sixty (60) calendar days’ prior to such assignment or transfer; provided such assignment is not inconsistent with Applicable Law.  As such, neither Party may delay a transfer for any reason other than to make the determination of the affiliate’s or Third Party’s ability to pay for the services provided.  Notwithstanding the foregoing, CLEC may not assign or transfer this Agreement (or any rights or obligations hereunder) to its Affiliate(s) or any Third Party if that Affiliate(s) or Third Party is a party to a separate agreement with SBC MISSOURI under Sections 251 and 252 of the Act.  However the Affiliate or Third Party may opt into any effective and approved Agreement pursuant to Section 252(i) of the Act.  Any attempted assignment or transfer of this Agreement by either Party that is not expressly permitted or allowed shall be void. 
5.2
Each Party will notify the other in writing not less than 60 days in advance of anticipated assignment.

5.3
In the event that either Party makes any corporate name change (including addition or deletion of a d/b/a), change in OCN/AECN, or makes or accepts a transfer or assignment of interconnection trunks or facilities (including leased facilities), or a change in any other company identifier (collectively, an "OCN/Name Change"), the changing Party shall submit written notice to other Party within thirty (30) calendar days of the first action taken to implement such OCN/Name Change.  A Party may make one (1) OCN/Name Change in any twelve (12) month period without charge by the Other Party for updating its databases, systems, and records solely to reflect such OCN/Name Change.  This section does not apply to the repair and/or operator services announcement recordings, where the Parties shall pay the applicable charges outlined in the Pricing Appendix associated with recording and otherwise updating any branding or announcement(s), and applicable service order charges.  In the event of any other OCN/AECN Change, the Parties agree that at such time as a Party makes a OCN/AECN Change the Parties shall negotiate whether any OCN/AECN Change charges are appropriate and the scope of such charges, if any, unless otherwise ordered by the Commission.


	 Issue 5(a):

The Parties’ dispute on  Section 5.1 focuses on whether the language should be reciprocal (which the Coalition espouses), and whether there should be a requirement that the affiliate to which a CLEC assigns the agreement be certificated.  It is quite possible that there will be no regulatory requirement for certification, e.g., if the affiliate is a VoIP provider.  And, in any event, it is inappropriate for SBC to assume the role of policing CLECs’ regulatory compliance by putting such a requirement in the interconnection agreement.

Issue 5(b):

This issue concerns who should be responsible for the costs associate with updating records when a CLEC changes its name, or makes or accepts a transfer of interconnection trunks or facilities.  Specifically, the CLEC Coalition has proposed that a CLEC be permitted to make one change within a 12-month period without being charged by SBC for SBC’s updating of its own records.  The practice allowing one OCN change during a 12-month period without a charge is a standard industry practice.  In fact, for the last several years, SBC voluntarily included such a provision in its 13-state interconnection agreement.  The CLEC Coalition believes that the costs to update OCN/ACNA numbers that occur as a result of a merger, consolidation, assignment or transfer of assets should be borne by SBC as a cost of doing business.  By trying to impose an unspecified charge on a CLEC, SBC is asking the CLEC to pay for routine work that is wholly within the control of SBC.  By requiring SBC to bear, only once during a 12-month period, the cost of making an OCN change, the Commission creates an incentive for SBC to create more efficient systems and processes.


	5.0 Assignment

5.1.1
Assignment of Contract 

5.1.1.1
CLEC may not assign or transfer this Agreement or any rights or obligations hereunder, whether by operation of law or otherwise, to a non-affiliated third party without the prior written consent of SBC MISSOURI. Any attempted assignment or transfer that is not permitted is void ab initio. 
5.1.1.2 CLEC may assign or transfer this Agreement and all rights and obligations hereunder, whether by operation of law or otherwise, to its Affiliate by providing sixty (60) calendar days' advance written notice of such assignment or transfer to SBC MISSOURI; provided that such assignment or transfer is not inconsistent with Applicable Law (including the Affiliate’s obligation to obtain and maintain proper Commission certification and approvals) or the terms and conditions of this Agreement.  Notwithstanding  the foregoing, CLEC may not assign or transfer this Agreement, or any rights or obligations hereunder, to its Affiliate if that Affiliate is a party to a separate agreement with SBC MISSOURI under Sections 251 and 252 of the Act. Any attempted assignment or transfer that is not permitted is void ab initio. 

5.1.2
Corporate Name Change and/or change in “d/b/a” only 
5.12.1
Any assignment or transfer of an Agreement wherein only the CLEC name is changing, and which does not include a change to a CLEC OCN/ACNA, constitutes a CLEC Name Change. For a CLEC Name Change, CLEC will incur a record order charge for each CLEC CABS BAN. For resale or any other products not billed in CABS, to the extent a record order is available, a record order charge will apply per end user record.  Rates for record orders are contained in the Appendix Pricing, Schedule of Prices. CLEC shall also submit a new Operator Service Questionnaire (OSQ) to update any OS/DA Rate Reference information and Branding pursuant to the rates terms and conditions of Appendices Resale and UNE, as applicable, at the rates specified in the Appendix Pricing, Schedule of Prices to this Agreement. 
5.1.3 Company Code Change

5.1.3.1
Any assignment or transfer of an interconnection agreement associated with the transfer or acquisition of “assets” provisioned under that interconnection agreement, where the OCN/ACNA formerly assigned to such “assets” is changing constitutes a CLEC Company Code Change.  For the purposes of Section 5.1.3.1, “assets” means any Interconnection, Resale Service, unbundled Network Element, function, facility, product or service provided under that interconnection agreement.  CLEC shall provide SBC MISSOURI with ninety (90) calendar days advance written notice of any assignment associated with a CLEC Company Code Change and obtain SBC MISSOURI’s consent.  SBC MISSOURI shall not unreasonably withhold consent to a CLEC Company Code Change; provided, however, SBC MISSOURI’s consent to any CLEC Company Code Change is contingent upon cure of any outstanding charges owed under this Agreement and any outstanding charges associated with the “assets” subject to the CLEC Company Code Change.  In addition, CLEC acknowledges that CLEC may be required to tender additional assurance of payment if requested under the terms of this Agreement. 

5.1.3.2 For any CLEC Company Code Change, CLEC must submit a service order changing the OCN/ACNA for each end user record and/or a service order for each circuit ID number, as applicable.  CLEC shall pay the appropriate charges for each service order submitted to accomplish a CLEC Company Code Change; such charges are contained in the Appendix Pricing, Schedule of Prices.  In addition, CLEC shall submit a new OSQ to update any OS/DA Rate Reference information and Branding pursuant to the rates terms and conditions of Appendices Resale and UNE, as applicable, at the rates specified in the Appendix Pricing, Schedule of Prices to this Agreement.  In addition, CLEC shall pay any and all charges required for re-stenciling, re-engineering, changing locks, new signage and any other work necessary with respect to Collocation, as determined on an individual case basis. 

 

5.1.4
Assignment of any Interconnection, Resale Service, unbundled Network Element, function, facility, product or service.

5.1.4.1
Any assignment or transfer of any Interconnection, Resale Service, unbundled Network Element, function, facility, product or service provisioned pursuant to this Agreement without the transfer or the assignment of this Agreement shall be deemed a CLEC to CLEC Mass Migration.  The CLEC that is a Party to this Agreement shall provide SBC MISSOURI with ninety (90) calendar days advance written notice of any CLEC to CLEC Mass Migration.  CLEC’s written notice shall include the anticipated effective date of the assignment or transfer. The acquiring CLEC must cure any outstanding charges associated with any Interconnection, Resale Service, unbundled Network Element, function, facility, product or service to be transferred.  In addition, the acquiring CLEC may be required to tender additional assurance of payment if requested under the terms of the acquiring CLEC’s agreement. 

5.1.4.2
Both CLECs involved in any CLEC to CLEC Mass Migration shall comply with all Applicable Law relating thereto, including but not limited to all FCC and state Commission rules relating to notice(s) to end users. The acquiring CLEC shall be responsible for issuing all service orders required to migrate any Interconnection, Resale Service, unbundled Network Element, function, facility, product or service provided hereunder. The appropriate service order charge or administration fee (for interconnection) will apply as specified in the Appendix Pricing, Schedule of Prices to the acquiring CLEC’s interconnection agreement. The acquiring CLEC shall also submit a new OSQ to update any OS/DA Rate Reference information and Branding pursuant to the rates terms and conditions of Appendices Resale and UNE, as applicable, at the rates specified in the Appendix Pricing, Schedule of Prices to the acquiring CLEC’s agreement. In addition, the acquiring CLEC shall pay any and all charges required for re-stenciling, re-engineering, changing locks, new signage and any other work necessary with respect to Collocation, as determined on an individual case basis. 

5.1.5
Project Coordination 

5.1.5.1
SBC MISSOURI will provide project management support to effectuate changes of the types identified in Sections 5.1.2,  5.1.3, and 5.1.4.  

5.1.5.2
SBC MISSOURI will provide project management support to minimize any possible service outages during any CLEC to CLEC Mass Migration. Should SBC MISSOURI’s most current version of LSOR or ASOR guidelines not support the required order activity, SBC MISSOURI will issue service orders at the manual rate, as specified in the Appendix Pricing, Schedule of Prices to this Agreement, based upon type of service provided, and on the condition that CLEC provides to SBC MISSOURI any and all information SBC MISSOURI reasonably requests to effectuate such changes.

	No.  CLECs must be responsible for the costs associated with any assignments, transfers, mergers, acquisitions or any other corporate change.

ACNAs and OCNs, which are assigned by industry agencies such as Telcordia and NECA, appear on each End User account and/or circuit.  These codes are used in all ILECs directory databases, network databases (LMOS, TIRKS, INAC, RCMAC, etc.), billing systems to identify inventory and appropriately bill the services provisioned on each service order.  Any change to a company code requires service order activity on each and every end user account and circuit in order to update the multitude of systems.  Not only are these company codes utilized within the ILEC but also throughout the industry in such databases as LERG, which allows the industry as a whole to properly bill routed calls, (terminating and originating).

When a company code change is associated with a transfer of assets, it is no different than a CLEC to CLEC migration which requires a service order to be submitted by a winning Carrier.

	SBC MISSOURI: 

(a) Is it appropriate to replace a commercially reasonable capped indemnification exposure with non-capped damages when such unlimited damages were not factored into SBC TEXAS’ cost studies underlying the UNEs and services provided under this agreement?

(b). Should there be a liquidated damages section in the GT&C?
(c) Should SBC MISSOURI’S liability to CLEC exceed commercially reasonable damages available under this agreement by also including remedies beyond those allowed by applicable law by allowing more than one full recovery on a claim?

Coalition Statement of the Issue:

Is it appropriate to cap all damages paid to a Party at the price of services not rendered, no matter how badly one Party is damaged by the other Party’s misconduct or negligence?
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	7.1.1, 7.1.2, 7.1.3, 7.1.4, 7.2.1
	7.1
Limitation of Liabilities
7.1.1
Except for 1) indemnity obligations expressly set forth, 2) obligations under the financial incentive or remedy provisions of any service quality plan required by the FCC or the Commission, 3) bill credit remedies and damages in connection with failure to provide adequate carrier-to-carrier service quality or to meet the carrier-to-carrier service quality standards (or “Performance Measurements”) as set forth in Attachment 17 to this Agreement, or 4) obligations otherwise expressly provided in specific appendices or attachments, each Party's liability to the other Party for any Loss relating to or arising out of such Party’s performance under this Agreement, including any negligent act or inadvertent omission, whether in contract, tort or otherwise, including alleged breaches of this Agreement and causes of action alleged to arise from allegations that breach of this Agreement also constitute a violation of a statute, including the Act, shall not exceed in total the amount SBC MISSOURI or CLEC has charged or would have charged to the other Party for the affected Interconnection, Resale Services, Network Elements, functions, facilities, products and service(s) that were not performed or were improperly performed.  “Loss” is defined as any and all losses, costs (including court costs), claims, damages (including fines, penalties, and criminal or civil judgments and settlements), injuries, liabilities and expenses (including attorneys’ fees). 

7.1.2
Except as otherwise provided below or in specific Attachments or Schedules or other attachments to this Agreement, in the case of any loss alleged or claimed by a third party arising under the negligence or willful misconduct of both Parties, each Party shall bear, and its obligation under this section shall be limited to, that portion of the resulting expense caused by its own negligence or willful misconduct or that of its agents, servants, contractors, or others acting in aid or concert with it. 

7.1.3
SBC MISSOURI shall not be liable to CLEC for any loss arising out of the provision of E911 Service or any errors, interruptions, defects, failures or malfunctions of E911 Service, including any and all equipment and data processing systems associated therewith.  Damages arising out of such interruptions, defects, failures or malfunctions of the system after SBC MISSOURI has been notified and has had reasonable time to repair, shall in no event exceed an amount equivalent to any charges made for the service affected for the period following notice from CLEC until service is restored.

7.1.4
In the event CLEC provides E911 Service to SBC MISSOURI, CLEC shall not be liable to SBC MISSOURI, its Customers or its E911 calling parties or any other parties or persons for any loss arising out of the provision of E911 Service or any errors, interruptions, defects, failures or malfunctions of E911 Service, including any and all equipment and data processing systems associated therewith.  Damages arising out of such interruptions, defects, failures or malfunctions of the system after CLEC has been notified and has had reasonable time to repair, shall in no event exceed an amount equivalent to any charges made for the service affected for the period following notice from SBC MISSOURI until service is restored.  

7.2
No Consequential Damages

7.2.1 
EXCEPT AS OTHERWISE PROVIDED IN ATTACHMENT 17, NEITHER CLEC NOR SBC MISSOURI WILL BE LIABLE TO THE OTHER PARTY FOR ANY INDIRECT, INCIDENTAL CONSEQUENTIAL, RELIANCE, OR SPECIAL DAMAGES SUFFERED BY SUCH OTHER PARTY (INCLUDING WITHOUT LIMITATION DAMAGES FOR HARM TO BUSINESS, LOST REVENUES, LOST SAVINGS, OR LOST PROFITS SUFFERED BY SUCH OTHER PARTY), REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT, WARRANTY, STRICT LIABILITY, OR TORT, INCLUDING WITHOUT LIMITATION, NEGLIGENCE OF ANY KIND WHETHER ACTIVE OR PASSIVE, AND REGARDLESS OF WHETHER THE PARTIES KNEW OF THE POSSIBILITY THAT SUCH DAMAGES COULD RESULT.  EACH PARTY HEREBY RELEASES THE OTHER PARTY (AND SUCH OTHER PARTY'S SUBSIDIARIES AND AFFILIATES, AND THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES, AND AGENTS) FROM ANY SUCH CLAIM.  NOTHING CONTAINED IN THIS SECTION WILL LIMIT THE LIABILITY OF EITHER SBC MISSOURI OR CLEC TO THE OTHER FOR (i) WILLFUL OR INTENTIONAL MISCONDUCT (INCLUDING GROSS NEGLIGENCE); (ii) BODILY INJURY, DEATH, OR DAMAGE TO TANGIBLE REAL OR TANGIBLE PERSONAL PROPERTY PROXIMATELY CAUSED BY THE NEGLIGENT ACT OR OMISSION OF EITHER PARTY HERETO OR THE NEGLIGENT ACT OR OMISSION OF THEIR RESPECTIVE AGENTS, SUBCONTRACTORS OR EMPLOYEES, NOR WILL ANYTHING CONTAINED IN THIS SECTION LIMIT THE PARTIES’ INDEMNIFICATION OBLIGATIONS, AS SPECIFIED BELOW.  ADDITIONALLY, NOTHING CONTAINED IN THIS SECTION SHALL EXCLUDE OR LIMIT THE LIABILITY OF EITHER PARTY WITH RESPECT TO obligations under the financial incentive or remedy provisions of any service quality plan required by the FCC or the COMMISSION OR bill credit remedies and damages in connection with failure to provide adequate carrier-to-carrier service quality or to meet the Performance Measurements as set forth in Attachment 17 to this Agreement.  
	The CLEC Coalition believes that CLECs are, under certain circumstances, entitled to damages beyond what is available under the Performance Measures Remedy Plan.  It is currently unknown which performance remedies will be available under the Parties’ agreement so their sufficiency is impossible to gauge at this time.  But even assuming the previous remedies were available, they frequently would not compensate a CLEC for the damages it suffers as a result of acts or omissions by SBC.  For example, in many instances an order is mishandled or delayed by SBC, but the CLEC is nevertheless required to “supplement” the order.  This results in the order falling outside the performance measurement and the CLEC is not compensated under the remedy plan.  Frequently, the CLEC has expended valuable resources to rectify the problem caused by SBC’s error and sometimes, if the harm is significant or ongoing, the CLEC may incur attorneys’ fees and the cost of prosecuting a complaint at the Commission.  Performance remedies do not address such costs.

The proposed damages provisions do not place an undue burden on SBC.  Besides being a standard part of any commercial contract, a damages clause would only be effective against a party following a full hearing of the facts by the MO-PSC, FCC or a court of competent jurisdiction and after careful consideration of the CLEC’s claim and any defenses offered by SBC.  So, by refusing to agree to this language, it is SBC, not the CLECs, that seeks to restrict the remedies commonly available under a commercial contract.  To so limit a CLEC’s potential recovery for losses incurred as a result of SBC’s acts or omission creates an economic incentive for SBC not to perform up to the standards established by the FCC, the MO-PSC and this Agreement. 

CLECs are primarily seeking the ability to recover damages when SBC’s conduct is not being penalized under the Performance Remedies Plan.  Consequently, this issue should be determined in conjunction with a decision on a new Performance Measures Remedy Plan.  Only then can the Commission determine the proper resolution of the limitation of liability issue.


	7.1
Limitation of Liabilities

7.1.1
Except as specifically provided in Attachment 25 DSL-KS, the Parties’ liability to each other during any Contract Year resulting from any and all causes, other than as specified below in Sections 7.3.1 and 7.3.3, following, and for willful or intentional misconduct (including gross negligence), will not exceed the total of any amounts charged to CLEC by SBC MISSOURI under this Agreement during the Contract Year in which such cause accrues or arises.  For purposes of this Section, the first Contract Year commences on the first day this Agreement becomes effective and each subsequent Contract Year commences on the day following that anniversary date.

7.1.2   Intentionally Omitted

7.1.3   Intentionally Omitted

7.1.4   Intentionally Omitted

7.2
No Consequential Damages
7.2.1 
EXCEPT AS OTHERWISE PROVIDED IN ATTACHMENT 17, NEITHER CLEC NOR SBC MISSOURI WILL BE LIABLE TO THE OTHER PARTY FOR ANY INDIRECT, INCIDENTAL CONSEQUENTIAL, RELIANCE, OR SPECIAL DAMAGES SUFFERED BY SUCH OTHER PARTY (INCLUDING WITHOUT LIMITATION DAMAGES FOR HARM TO BUSINESS, LOST REVENUES, LOST SAVINGS, OR LOST PROFITS SUFFERED BY SUCH OTHER PARTY), REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT, WARRANTY, STRICT LIABILITY, OR TORT, INCLUDING WITHOUT LIMITATION, NEGLIGENCE OF ANY KIND WHETHER ACTIVE OR PASSIVE, AND REGARDLESS OF WHETHER THE PARTIES KNEW OF THE POSSIBILITY THAT SUCH DAMAGES COULD RESULT.  EACH PARTY HEREBY RELEASES THE OTHER PARTY (AND SUCH OTHER PARTY'S SUBSIDIARIES AND AFFILIATES, AND THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES, AND AGENTS) FROM ANY SUCH CLAIM.  NOTHING CONTAINED IN THIS SECTION WILL LIMIT THE LIABILITY OF EITHER SBC MISSOURI OR CLEC TO THE OTHER FOR (i) WILLFUL OR INTENTIONAL MISCONDUCT (INCLUDING GROSS NEGLIGENCE); (ii) BODILY INJURY, DEATH, OR DAMAGE TO TANGIBLE REAL OR TANGIBLE PERSONAL PROPERTY PROXIMATELY CAUSED BY THE NEGLIGENT ACT OR OMISSION OF EITHER PARTY HERETO OR THE NEGLIGENT ACT OR OMISSION OF THEIR RESPECTIVE AGENTS, SUBCONTRACTORS OR EMPLOYEES, NOR WILL ANYTHING CONTAINED IN THIS SECTION LIMIT THE PARTIES’ INDEMNIFICATION OBLIGATIONS, AS SPECIFIED BELOW.  
	(a)  SBC seeks to offer three types of relief to CLEC COALITION under this Agreement, capped damages via indemnification, performance measures and penalties, and specific performance via dispute resolution/arbitration.  CLEC COALITION’s proposed language renders the indemnification clause meaningless because it allows SBC to seek full (not capped) damages from SBC for any acts or omission under this agreement, including acts which do not rise to the level of negligence.  The rates at which SBC provides services and UNEs under this Agreement do not include the potential for unlimited damages.  Further, the emasculation of the indemnification provisions will interfere with normal business relationships because CLEC COALITION can profit more from claimed inadequate performance than from SBC’s reasonable performance.  SBC’s language also seeks to allow CLEC COALITION to have performance remedies and damages even where to do so would give CLEC COALITION more than a full recovery.  Such an approach is inconsistent with the law and basic principles of fairness.  It would be inappropriate to allow CLEC COALITION uncapped damages (and would necessitate re-examination of UNE rates to include this exposure).  

 (b ) The Commission does not have authority to order SBC MISSOURI to agree to liquidated damages. Due process requires that LECs have an “opportunity to be heard at a meaningful time and in a meaningful manner” before being finally deprived of a property interest.  Matthews v. Eldridge, 424 U.S. 319, 333 (1976) (internal quotation marks omitted).  SBC must have “an opportunity to present every available defense.”  American Surety Co. v. Baldwin, 287 U.S. 156, 168 (1932). These principles would be violated by a liquidated damages scheme that was in fact self-effectuating.  Under the T2A plan endorsed by CLEC, payments become due automatically upon submission of performance data indicating that SBC Texas failed to meet a particular performance measure.  Without SBC Texas’ acquiescence in the plan, it does not satisfy the requirements of due process because it does not give SBC Texas an opportunity to show that the damages specified by the plan are unwarranted.

The proposed language seeks to add additional liquidated damages on top of those already included in CLECs’ proposed language in Attachment 17.  The proposed language must be rejected because it is contrary to law and truly unfair.

(c ) CLEC COALITION is seeking damages exceeding those allowed by law.  CLEC COALITION is seeking more than a full recovery for each claim such that CLEC COALITION would be unjustly enriched at the expense of all wholesale and retail customers.  SBC does not currently price resale, UNEs and interconnection to account for CLEC COALITION’s  proposed unreasonable standard of over-recovery.  If it were to do so, the prices for SBC’s wholesale and retail services would be many times what they are today.



	SBC MISSOURI:

(a)Should CLECs be allowed to extend the standard (universally accepted interval to pay invoices and bills from 30 days to 45days?

(b) Should the due date run from the time a bill/invoice is sent or the time that is received?

(c ) With the instability of the current telecommunications industry, is it reasonable to require CLECs to escrow disputed amounts so that CLECs do not use the dispute process as a mechanism to delay and/or avoid payment?

Coalition Statement of the issues:

(a):  Should CLECs be allowed to have the standard (universally accepted) interval of 30 days to review and pay invoices and bills?

(b):  Should the due date run from the date printed on the invoice, regardless of when the invoice/bill is sent to the CLEC?

(c):

Should a party have a right to withhold payment of disputed amounts?
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	9.0, 9.1
	9.0
Payment of Rates and Charges 
9.1
Except as otherwise specifically provided elsewhere in this Agreement, the Parties will pay all undisputed rates and charges due and owing under this Agreement within forty-five (45)    days of receipt of an invoice properly delivered according to the primary medium defined by CLEC.  Except as otherwise specifically provided in this Agreement interest on overdue invoices will apply at the six (6) month Commercial Paper Rate applicable on the first business day of each calendar year. 


	Issue 7(a) and 7(b)

CLECs need 30 days to review and pay SBC’s invoices.  SBC proposes that payments be due (i.e., be in SBC’s hands) thirty (30) days from the date printed on SBC’s invoice.  The disconnect in this apparent agreement between the parties is that the invoice date printed on the bill (to which the payment due date is tied) bears no resemblance to the date the bills are sent out or the date CLECs receive their bills.  That discrepancy results in a bill review period of much less than 30 days.

Some CLECs routinely receive SBC’s bills up to two weeks from the date of the invoices.  If SBC’s language were adopted, CLECs would, in many cases, have to turn a bill around immediately.  It is commercially unreasonable for SBC to expect CLECs to review complicated bills, authorize payment, and transmit payment in that short of a timeframe – particularly when it appears to take SBC as much as two weeks to simply mail the bill once it has been printed.

Recently, at the Kansas K2A hearing, SBC admitted that SBC’s “goal” is to have the bills in CLEC hands within 6 working days [i.e., at least 8 calendar days] from the invoice date.  This shortened period of review is a serious problem because, in addition to the sheer length of the invoices, SBC’s bills are filled with errors (which are usually resolved in the CLEC’s favor).   And because of the poor quality of SBC’s billing, CLECs simply cannot afford just to pay the bill without a careful review.  A CLEC such as Coalition member Birch does not receive a single bill from SBC in a month; instead, it receives hundreds of invoices, and each invoice averages 400 to 900 pages.   So reviewing literally hundreds of thousands of pages is a very lengthy process.  Because the review process is exacerbated by SBC’s billing errors, the bill auditors not only review the bills for payment, but also have to create documentation to send to SBC on billing disputes, and then track the resolution of those disputes to make sure the CLEC receives proper credit on subsequent bills for disputes resolved in its favor.  Unfortunately, the review process is very manually-intensive.  

Further, SBC’s back-billing also can cause difficulty because there is no limit on how far back SBC can go to recharge the CLEC.  If SBC sends a back-bill for two years, it means CLECs have to comb back through old invoices to confirm that they have not already been charged for the same item.  

Having a reasonable due date is critical because SBC ties its escrow and deposit requirements to it.  If a determination of breach, or a CLEC’s deposit require-ments or a failure to demonstrate a positive record of payment, is tied to the due date, that date must be a reasonable one that reflects the difference between the invoice date and the date the bill is actually received by the CLEC.  

When the invoice dates/due dates printed on SBC’s bills have no relation to the date SBC actually sends the bills to the CLEC, the due date should be tied to the date of receipt.  CLECs have no control over when SBC actually delivers its invoices, either electronically or through the mail; CLECs can only control the payment process once the invoice is received.  But since SBC claims that tying the due date to the receipt of the invoice makes the due date too nebulous, the due date could be tied to the invoice date – provided the due date were sufficiently distant from the invoice date to account for SBC’s delay in sending the bills to the CLEC.  This result was recently adopted by the Arbitrator in the K2A successor proceeding, who found that CLECs legitimately require more time to review SBC’s bills than is afforded under SBC’s current practices.  Consequently, the Arbitrator ruled that CLECs should have 45 days from the bill due date to pay SBC.  This Commission should rule in the same manner, by making the due date either 30 days from receipt or 45 days from invoice date.  This is the only way to permit a commercially-reasonable 30-day review of these lengthy and error-prone bills.  

Issue 7(c):

A Party that has a good faith dispute regarding the accuracy of a charge by the other Party should have the right to withhold payment of any amount that is in dispute.  SBC proposes that the CLEC pay the charge to SBC or into escrow even if the charge is clearly in error.  This concept is contrary to normal business practices in the telecommunications and other industries.  

The primary reason that escrowing disputed amounts would place a financial burden on CLECs is because SBC’s bills frequently contain significant errors that are ultimately confirmed as SBC’s mistakes at the end of the dispute resolution process.  For example, Coalition member Birch had over 8,200 disputes with SBC in Kansas, Oklahoma, Texas, and Missouri in 2004, totaling approximately $2.3 million, and routinely experiences 80% of such disputes resolved in its favor.  Moreover, resolving billing errors is very time-consuming and sometimes the process takes months to complete.  SBC has absolutely no incentive to resolve billing disputes quickly or improve its billing accuracy as long as it gets paid upfront by the CLECs or the funds are sitting in escrow. 

SBC proposed some exceptions to the escrow requirement in Direct Testimony filed in Texas, Oklahoma, and Kansas, that differs from SBC’s proposed contract language.  Simply put, SBC would not require an escrow of disputed amounts by a CLEC with a 12-month history of on-time payments, provided the CLEC had not initiated four disputes during a 12-month period that were resolved in SBC’s favor.  But because of SBC’s requirement that each dispute be submitted separately and because CLECs can receive hundreds of bills throughout a month, “four disputes” can be a minuscule percentage of the total number of disputes filed by a CLEC in even one month.  Therefore, should SBC’s compromise be approved, rather than having an absolute number of billing disputes as a threshold, a percentage of disputes resolved in SBC’s favor can be substituted in determining whether a CLEC is filing bogus disputes.

SBC’s other mitigating offer is that a CLEC does not have to escrow amounts if they involve a “material billing error.”  Should the Commission decide that such an exception is warranted, any contract language memorializing this offer would have to require SBC to make a good faith effort to investigate the complaint.  In addition, implementing language should make clear that a CLEC does not have to escrow the funds for a material billing dispute unless and until SBC notifies the CLEC that the error is highly likely to be resolved in SBC’s favor.  Any other procedure would have a significantly detrimental effect on CLEC cash flow and discourage improvements to SBC’s billing system.

If the Commission determines that an escrow requirement should be included in the agreement, the CLEC Coalition proposes the following changes to SBC’s proposed language:

       “The Billed Party shall not be required to place Disputed Amounts in escrow, as required by Section xxx, above, if the Billed Party does not have a proven history of late payments and has established a minimum of twelve consecutive (12) months good credit history with the Billing Party (prior to the date it notifies the Billing Party of its billing dispute), i.e., the Billed Party has had no more than two (2) valid delinquent notices from the Billing Party in the prior twelve (12) months; and either

 

(i)         within the twelve (12) months immediately preceding the date it the Billed Party notifies the Billing Party of its current billing dispute, the Billed Party has had no more than 50% of which the dollar value of previous disputes filed during such twelve (12) month period were ultimately resolved entirely in Billing Party’s favor; or, 

 

(ii) if the bill containing the disputed charges is not the first bill for a particular service to the Billed Party, the Billed Party’s dispute does not involve 50% or more of the total amount of the previous bill out of the same billing system, unless the bill containing the disputed charges exceeds 200% of the total amount of the previous bill out of the same billing system.
In summary, CLECs should not be required to escrow disputed amounts because billing errors by SBC are so routine and so often resolved in favor of the CLECs.  Consequently, an escrow requirement places an unwarranted and undeserved burden on CLECs.  So long as SBC’s billing systems produce such error-prone bills that individual CLECs are literally tracking thousands of disputes at any point in time, there should at least be a threshold at which SBC is not entitled to ask for escrow because of its faulty billing practice.  If during a given period of time, a CLEC has successfully disputed, e.g.,  5% of SBC’s bills, then there should be no escrow requirement until SBC has a rolling average less than that amount.  This reciprocal obligation to produce accurate bills would be fairer to CLECs and would provide SBC with an incentive to clean up its billing systems.


	9.0
Payment of Rates and Charges 
9.1
Except as otherwise specifically provided elsewhere in this Agreement, the Parties will pay all rates and charges due and owing under this Agreement within thirty (30) days  from the date of the invoice.  For purposes of this Agreement, the “Bill Due Date” shall be defined to mean thirty (30) calendar days from the date of the invoice 

9.2
If CLEC fails to remit payment for any charges by the Bill Due Date, or if payment for any portion of the charges is received from CLEC after the Bill Due Date, or if payment for any portion of the charges is received in funds which are not immediately available to SBC MISSOURI as of the Bill Due Date (individually and collectively, “Past Due”), then a late payment charge will be assessed as provided in Sections 9.2.1 and 9.2.2, as applicable.   

9.2.1
If any charge incurred under this Agreement that is billed out of any SBC MISSOURI billing system other than the SBC MISSOURI Customer Records Information System (CRIS) becomes Past Due, the unpaid amounts shall bear interest from the day following the Bill Due Date until the day paid at the lesser of (i) the rate used to compute the Late Payment Charge in the SBC MISSOURI intrastate access services tariff in that state and (ii) the highest rate of interest that may be charged under Applicable Law, The application of interest (at the rate set forth in the preceding sentence) to any Past Due charge incurred under this Agreement that is billed out of any SBC MISSOURI billing system other than SBC MISSOURI' CRIS will comply with the process set forth in the SBC MISSOURI intrastate access services tariff. 

9.2.2 If any charge incurred under this Agreement that is billed out of SBC MISSOURI’ CRIS is Past Due, a late payment charge calculated as specified in Section 20.7.1 of SBC MISSOURI’ General Exchange Tariff will be assessed on any Past Due Missouri balance, provided, however, the late payment charge shall not be applied to any balance to which the late payment charge was applied in a previous billing.

9.2.3
All billing disputes between the Parties shall be governed by this Section and Section XX. 

9.3
The Parties shall make all payments to one another via electronic funds credit transfers through the Automated Clearing House Association (ACH) network to the financial institution designated by each Party.  Remittance information will be communicated together with the funds transfer via the ACH network. The Parties must use the CCD+ or the CTX transaction set.  The Parties will abide by the National Automated Clearing House Association (NACHA) Rules and Regulations.  Each ACH credit transfer must be received by the Billing Party no later than the Bill Due Date of each bill or Late Payment Charges will apply. Neither Party will be liable for any delays in receipt of funds or errors in entries caused by the other Party or Third Parties, including the Paying Party's financial institution. Each Party is responsible for its own banking fees. 

9.3.1
Processing of payments not made via electronic funds credit transfers through the ACH network may be delayed.  Each Party will be responsible for any Late Payment Charges resulting from that Party’s failure to use electronic funds credit transfers through the ACH network.

9.4
If any portion of an amount due to a Party (the “Billing Party”) under this Agreement is subject to a bona fide dispute between the Parties, the Party billed (the “Non-Paying Party”)  must, prior to the Bill Due Date, give written notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such written notice the specific details and reasons for disputing each item that is listed in Section 13 . The Non-Paying Party should utilize any existing and preferred form provided by the Billing Party to provide written notice of disputes to the Billing Party. The Non-Paying Party must pay when due: (i) all undisputed amounts to the Billing Party, and (ii) those disputed amounts that are required to be paid into escrow pursuant to Section 9 of this Agreement , which must be deposited into an interest bearing escrow account with a Third Party escrow agent mutually agreed upon by the Parties.  To be acceptable, the Third Party escrow agent must meet all of the following criteria:
9.4.1
The financial institution proposed as the Third Party escrow agent must be located within the continental United States;
9.4.2
The financial institution proposed as the Third Party escrow agent may not be an Affiliate of either Party; and
9.4.3
The financial institution proposed as the Third Party escrow agent must be authorized to handle Automatic Clearing House (ACH) (credit transactions) (electronic funds) transfers.
9.4.4
In addition to the foregoing requirements for the Third Party escrow agent, the Non-Paying Party and the financial institution proposed as the Third Party escrow agent must agree in writing furnished to the Billing Party that the escrow account will meet all of the following criteria:

9.4.4.1
The escrow account must be an interest bearing account;

9.4.4.2
All charges associated with opening and maintaining the escrow account will be borne by the Non-Paying Party;

9.4.4.3
That none of the funds deposited into the escrow account or the interest earned thereon may be used to pay the financial institution’s charges for serving as the Third Party escrow agent;
9.4.4.4
All interest earned on deposits to the escrow account shall be disbursed to the Parties in the same proportion as the principal; and 

9.4.4.5
 Disbursements from the escrow account shall be limited to those:

9.4.4.5.1
  authorized in writing by both the Non-Paying Party and the Billing Party (that is, signature(s) from representative(s) of the Non-Paying Party only are not sufficient to properly authorize any disbursement); or 

9.4.4.5.2
  made in accordance with the final, non-appealable order of the arbitrator appointed pursuant to the provisions of Section 11.7; or

9.4.4.5.3  made in accordance with the final, non-appealable order of the court that had jurisdiction to enter the arbitrator’s award pursuant to Section 9.7.   

9.5 
Disputed Amounts in escrow shall not be subject to late payment charges as set forth in Section 9.2

9.6
Issues related to Disputed Amounts shall be resolved in accordance with the procedures identified in the Dispute Resolution provisions set forth in paragraph 13.  
9.7
If the Non-Paying Party disputes any charges and any portion of the dispute is resolved in favor of such Non-Paying Party, the Parties shall cooperate to ensure that all of the following actions are completed:
9.7.1
the Billing Party shall credit the invoice of the Non-Paying Party for that portion of the Disputed Amounts resolved in favor of the Non-Paying Party, together with any Late Payment Charges assessed with respect thereto, no later than the second Bill Due Date after resolution of the Dispute; 

9.7.1.1
within ten (10) Business days after resolution of the Dispute, the portion of the escrowed Disputed Amounts resolved in favor of the Non-Paying Party shall be released to the Non-Paying Party, together with any accrued interest thereon;

9.7.1.2
within ten (10) Business days after resolution of the Dispute, the portion of the escrowed Disputed Amounts resolved in favor of the Billing Party shall be released to the Billing Party, together with any accrued interest thereon; and

9.7.1.3
no later than the third Bill Due Date after resolution of the dispute, the Non-Paying Party will pay the Billing Party the difference between the amount of accrued interest the Billing Party received from the escrow disbursement and the amount of Late Payment Charges the Billing Party is entitled to receive pursuant to Section 9.2

9.8
If the Non-Paying Party disputes any charges and the entire dispute is resolved in favor of the Billing Party, the Parties will cooperate to ensure that all of the actions required by Section 8.7.1.1 and Section 8.7.1.3 are completed within the times specified therein.

9.9       Failure by the Non-Paying Party to pay any charges determined to be owed to the Billing Party within the times specified in Section 11.7 shall be grounds for termination of the Interconnection, Resale Services,  unbundled Network Elements, Collocation, functions, facilities, products and services provided under this Agreement.

9.10
If either Party requests one or more additional copies of a bill, the requesting Party will pay the Billing Party a reasonable fee for each additional copy, unless such copy was requested due to failure in delivery of the original bill or correction(s) to the original bill. 

9.10.1
Each additional copy of any bill provided for billing from SBC MISSOURI' Carrier Access Billing System (CABS) billing system will incur charges as specified in Access Service Tariff FCC No. 73 Section 13 Alternate Bill Media.

9.10.2
Bills provided to CLEC from SBC MISSOURI' CRIS system through Bill Plus will incur charges as specified in Appendix Pricing.


	(a) & (b) SBC believes that having a payment due date thirty days from the invoice date or 20 days from the receipt of the invoice is sufficient time for a CLEC to validate and pay their bills.  SBC believes that having a standard due date 30 days from the invoice date is the best for both parties since it is measurable and consistent.  In the event that a bill was not received within 10 days from invoice, the due date would be extended to 20 days from the receipt of the invoice provided that the CLEC notified SBC of the delay.  SBC believes that the proper interest rate for late payment charges would be the SBC tariff rate as approved by the OCC.

(c) SBC MISSOURI has experienced large financial losses from CLECs who have either gone bankrupt or otherwise exited the business.  Many of these CLECs filed frivolous or inflated disputes in order to avoid collection action.  This ultimately resulted in larger losses for SBC Texas.   

SBC MISSOURI understands the CLECs concerns regarding depositing disputed amounts into escrow. It is not SBC MISSOURI’ intent that the waiver of escrow should enable CLECs to dispute all future bills, due to the criteria having been met, and thereby forcing SBC MISSOURI to finance the CLECs business



	Should the agreement contain procedures for backbilling?
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	SBC: 103. 10/4. 10.5


	10.
Limitation on Back-billing and Credit Claims: 

10.3 
 Neither Party shall bill the other Party for any charges that accrued or were incurred more than six (6) months prior to the date the usage or billing event occurred, and such billing Party waives any charges that are not billed within six (6) months of the date such billing events were incurred.

	There are two components to the Parties’ dispute on § 10..3:  (1) whether the limitation on back-billing the other Party for services should be 6 months or 12 months, and (2) whether there should be any limitation on seeking and/or receiving credit for overcharges.  The Coalition supports six months as the maximum time for back-billing because that is the limit on a time period that a provider can reasonably have any hope of passing through (and collecting) such charges from its customers.   In addition, permitting a 12-month back-billing period, as proposed by SBC, would vastly complicate the already-difficult reconciliation process created by SBC’s lengthy and error-prone bills.  SBC does not provide any detail on its bills when it back-bills.  Instead, CLECs must request a special manually-generated backup and attempt to reconcile the back-billing from that.  Further if there is no reasonable limitation on back-billing, SBC can dump a significantly large “make-up” bill on a CLEC in a given month and expect payment within 30 days.

Back-billing results from the billing party’s error.  Placing a significant burden on the receiving party as a result of a flawed system such as SBC’s is unfair to the wholesale customer.  While SBC states that a lengthy back-billing period might be needed because of Commission orders that have a retroactive effect, such orders themselves typically specify the circumstances under which the new rate goes into effect and whether a true-up is in order.  Consequently, these circumstances do not justify a general rule that SBC has up to 12 months to back-bill.  Such a practice prevents CLECs from passing through such charges to their own customers and encourages SBC to maintain the same flawed billing system that currently produces significant errors in bills to CLECs.  By limiting the back-billing to only 6 months, the Commission can provide incentive to SBC to be more meticulous and get the bills right the first time.

Having any limitation on billing credits, however, is bad public policy.  As demonstrated in testimony and at hearing, SBC’s bills are so lengthy and so complicated that it is very difficult to process and approve them; verifying every line item is virtually impossible.  Consequently, an error could be discovered in one month that had been overlooked for several months prior.  It is SBC’s error that is being corrected, not the CLEC’s error.  Even more egregious would be the situation where SBC itself determines it has been overcharging a CLEC through some mechanism where it was difficult or impossible for the CLEC to detect the error.  In such a case, to permit SBC to avoid refunding those overcharges would be to countenance the overcharge and encourage sloppy billing practices. 


	10.
Limitation on Back-billing and Credit Claims:

10.3       Intentionally left blank

10.4  Notwithstanding anything to the contrary in this Agreement, a Party shall be entitled to back-bill for or claim credit for any charges for services provided pursuant to this Agreement that are found to be unbilled, under-billed or over-billed, but only when such charges appeared or should have appeared on a bill dated within the twelve (12) months immediately preceding the date on which the Billing Party provided written notice to the Billed Party of the amount of the back-billing or the Billed Party provided written notice to the Billing Party of the claimed credit amount.   The Parties agree that the twelve (12) month limitation on back-billing and credit claims set forth in the preceding sentence shall be applied prospectively only after the Effective Date of this Agreement, meaning that the twelve month period for any back-billing or credit claims may only include billing periods that fall entirely after the Effective Date of this Agreement and will not include any portion of any billing period that began prior to the Effective Date of this Agreement. 

10.5
Back-billing and credit claims, as limited above, will apply to all Interconnection, Resale Services,  unbundled Network Elements, Collocation, facilities, functions, product and services purchased under this Agreement.   Reciprocal Compensation is specifically excluded from this Section 10 and is addressed separately in the Reciprocal Compensation Attachment. 

	Yes.  Although the Parties endeavor to provide the most accurate bill possible, it is only commercially reasonable to expect an occasional back-billing  or credit claim to arise.  One need for back-billing or back-crediting arises from commission orders that have a retroactive effect on rates.  It is only appropriate that the Billing Party should be able to take advantage of any increases in rates determined in such a proceeding for the same period of time that the Billed Party is entitled to receive the advantage of any reduction in rates ordered in such a proceeding. SBC MISSOURI  believes that a twelve month limitation on back-billing and credit claims should apply.  This is a reasonable period of time for any error that occurred to be discovered by either Party and brought to the attention of the other Party, or the application of any retroactive change in rates ordered by the Commission.  



	Should SBC MISSOURI’S language be included in the Agreement?

Coalition Statement of the Issue:

Should the comprehensive terms of Attachment 10 continue to govern the Parties’ obligations concerning the Daily Usage File?
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	11 et. seq.
	11.
Daily Usage File

11.1
Intentionally left blank.
	Issues related to customer usage data for CLECs using UNEs (including DUF records) have historically been addressed in Attachment 10 to the M2A.  SBC seeks to re-locate these provisions to the GT&C attachment and limit the references to DUF.

The current attachment thoroughly describes the exchange of customer usage data that is necessary when CLECs use UNEs provided by SBC.  Whether those UNEs are provided under § 251, § 271, or in another form under the FTA in the future, these provisions will be used by the parties and useful in avoiding disputes.  In addition, they reflect current and well-understood practices under which SBC and CLEC personnel are accustomed to operating.  If the Commission maintains Attachment 10, there is no need for the language SBC has proposed to insert in GT&C regarding DUF.  That language restates Attachment 10 concepts (although incompletely) and is redundant to Attachment 10 provisions.

SBC has deleted important sections of the current contract that relate to the completeness of the usage data it provides to CLECs, thereby decreasing the usefulness of the usage information CLECs receive.  Attachment 10 currently provides a comprehensive list of the “categories of information” that are included in the usage information CLECs using UNEs receive from SBC.  The contractual obligation to provide all these types of information ensures CLECs know what to expect and can bill their customers for usage confident that all the categories are included.  But SBC’s proposed importation of language to GT&C on this topic is not nearly so complete.  There is no regulatory or business justification for this truncated method of providing DUF usage information to CLECs, and it damages some CLECs’ ability to bill their customers.

A CLEC using UNEs must rely on SBC for information about usage on facilities owned by SBC and used on an unbundled basis by the CLEC.  In the case of CLECs using unbundled local switching, CLECs are particularly reliant on DUF records because it is the SBC switch that records the usage (including the duration of calls) by the CLEC’s customer.  If the CLEC offers usage-based pricing (e.g., long distance at a per minute rate), it is critical for the CLEC to receive accurate and comprehensive information regarding usage.  Without usage data, a CLEC cannot accurately bill its customer for the services those customers use.  SBC should not be permitted to limit the categories of usage information it will provide under the successor interconnection agreements.


	11.
Daily Usage File

11.1
 SBC MISSOURI will provide CLEC a specific Daily Usage File (“DUF” or “Usage Extract”) for Resale Services and  unbundled Network Element usage sensitive services provided hereunder (“End User Usage Data”).  Such End User Usage Data will be provided by SBC MISSOURI in accordance with Exchange Message Interface (EMI) guidelines supported by OBF. Any exceptions to the supported formats will be noted in the DUF implementation requirements documentation for SBC MISSOURI.  The DUF will include (i) specific daily usage, including both Local Traffic (if and where applicable) and LEC-carried IntraLATA Toll Traffic, in EMI format for usage sensitive services furnished in connection with each Resale Service and  unbundled Network Element to the extent that similar usage sensitive information is provided to retail End Users of SBC MISSOURI, (ii) with sufficient detail to enable CLEC to bill its End Users for usage sensitive services furnished by SBC MISSOURI in connection with Resale Services and  unbundled Network Elements provided by SBC MISSOURI. Procedures and processes for implementing the interfaces with SBC MISSOURI will be included in implementation requirements documentation.

11.2
To establish file transmission for the Daily Usage File, CLEC must provide to SBC MISSOURI  a separate written request  no less than sixty (60) calendar days prior to the desired first transmission date for each file. 

11.3
Unless otherwise specified in Appendix Alternate Billed Service, call detail for LEC-carried calls that are alternately billed to CLEC End Users’ lines provided by SBC MISSOURI through Resale or  unbundled Network Elements will be forwarded to CLEC as rated call detail on the DUF. 
11.4
SBC MISSOURI  will bill CLEC for Usage Extract furnished by SBC  MISSOURI  in accordance with the price(s) provided in the applicable Schedule of  Prices under "Electronic Billing Information."  

11.5
Interexchange call detail on Resale Services or unbundled Network Elements (ports) that is forwarded to SBC MISSOURI for billing, of the type which would otherwise be processed by SBC MISSOURI for its retail End Users, will be returned to the IXC and will not be passed through to CLEC.  This call detail will be returned to the IXC with a transaction code indicating that the returned call originated from a resold account. Billing for Information Services and other ancillary services traffic on Resale Services and unbundled Network Elements (ports) will be passed through when SBC MISSOURI records the message.

11.6    CLEC is responsible for providing all billing information to each of its End Users, regardless of the method used to provision the End User’s service. 


	Yes.  The DUF is an excellent tool for use in assisting customers manage their usage data.  SBC’s proposed language provides a great overview of the DUF for the CLEC,  and its employees to consider incorporating the use of the efficient use of DUF it their business plans,



	Should the General Terms describe the provisions applicable to Alternately Billed Traffic (ABT)?

Coalition Statement of the Issue:

Should the comprehensive terms of Attachment 10 continue to govern the Parties’ obligations concerning the Alternately Billed Traffic?

	10
	12.0 et. seq.
	12.0  None
	ABS is a category of telecommunications services that require “alternate” billing that differs from traditional billing arrangements.  In the typical ABS situation, the carrier whose service is used to initiate the call is not the carrier who is paid by the customer using the service.  The CLEC must receive usage information from SBC if it is to properly bill the call to its customer on SBC’s behalf.  

Issues related to the billing of ABS calls have been addressed in Attachment 10 to the M2A.  SBC proposes to move the ABS provisions outside the interconnection agreement altogether, into an appendix over which the Commission would have no enforcement authority.  There have been major disputes in the past over ABS-related billings in many SBC states; therefore, the Coalition is disturbed by SBC’s suggestion that state commissions lose dispute resolution authority over these issues – which would occur if they were removed from the MPSCMO-PSC-approved interconnection agreements.  

SBC’s proposal makes it more complicated for CLECs to deal with ABS traffic.  It requires CLECs providing local service using both UNE-P and facility-based offerings to deal with two separate billing settlement processes.  SBC should not seek to add to the cost and resources required by the CLEC to support this process when the problem is already being effectively addressed in the existing M2A language.  The unnecessary complications added by SBC’s proposed process are unduly burdensome considering the  increasingly small number of ABS traffic that CLECs need to bill to their end user customers.

The CLEC Coalition urges the Commission to leave the existing Attachment 10 in place in the M2A successor interconnection agreements.  These provisions reflect current and well-understood practices under which SBC and CLEC personnel are accustomed to operating.  


	12.0
Alternately Billed Traffic (ABT)
12.1
As used herein, Alternately Billed Traffic (ABT) shall mean calls made by an End User and billed to an account not associated with the originating line.  There are three types of ABT:  Calling card, collect, and third number calls. Billing and compensation for intraLATA ABT will be handled as described below.

12.2
When CLEC serves its End User via switch-based service, both Parties will settle tariffed ABT charges for calls accepted by each Party’s End Users, including ABT charges passed through by a Third Party.  The originating Party will pay the Party that has the billable End User a Billing and Collection (B&C) fee per billed message as set forth in the pricing schedule.


	As the Local Service Provider, the CLEC or ILEC has ultimate control over the services it provides to its end users, including ABT (primarily collect calls).  When the CLEC’s or ILEC's end user accepts the charges for collect calls, the CLEC or ILEC should be responsible for managing the collection and remittance of associated charges.  If the CLEC or ILEC does not wish to manage ABT, the availability to block acceptance of collect calls is an option.      

 

SBC’s proposed  language ensures that Alternate Billed Traffic, offered at the discretion of the Local Service Provider (whether CLEC or ILEC),  is cared for.

  



	Should SBC’s language for Dispute Resolution that has been established for all CLECs be included in the Agreement?

Coalition statement of the issues:

(a)  What language should govern the resolution of informal non-billing disputes?

(b) Should a party have the right to seek emergency relief from the MPSCMO-PSC in the case of customer-affecting disputes?

(c) Should a party have the right to withhold payment of dispute amounts (covered under Issue No. 7(c) above).
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	13 et. seq.
	13.0
Dispute Resolution
13.1
SBC will agree to the inclusion of the word General Finality of Disputes
13.1.1
Except as otherwise specifically provided in this Agreement, no claims will be brought for disputes arising from this Agreement more than 24 months from the date the occurrence which gives rise to the dispute is discovered or reasonably should have been discovered with the exercise of due care and attention.

13.1.2
The Parties shall make a good faith effort to resolve their disputes 

13.2
Alternative to Litigation
13.2.1
The Parties desire to resolve disputes arising out of this Agreement without litigation.  Accordingly, except for action seeking a temporary restraining order or an injunction related to the purposes of this Agreement, or suit to compel compliance with this Dispute Resolution process, the Parties agree to use the following Dispute Resolution procedure with respect to any controversy or claim arising out of or relating to this Agreement or its breach.

13.2.2.
Notwithstanding any other section of this agreement, the Parties each reserve the right to utilize any regulatory process available to them at the Commission as an alternative to litigation 
13.3
Informal Resolution of Disputes
13.3.1
In the case of any dispute other than one covered by Section 9.3.2, and at the written request of a Party, each Party will appoint a knowledgeable, responsible representative with authority to resolve the dispute.  To initiate the informal dispute process, a Party must provide to the other Party, written notice of the dispute that includes both a detailed description of the dispute and the name of an individual who will serve as the initiating Party’s representative.  The other Party shall have five (5) business days to designate its own representatives.  The location, form, frequency, , and conclusion of these discussions will be left to the discretion of the representatives.  Notwithstanding the foregoing, the informal dispute process must conclude within sixty (60) days from the receipt of written notice of dispute unless otherwise agreed to in writing by the Parties.  Upon agreement, the representatives may utilize other alternative informal dispute resolution procedures such as mediation to assist in the negotiations.  Negotiations and Settlement offers by both Parties are exempt from discovery and production and will not be admissible in the arbitration described below or in any lawsuit without the concurrence of both Parties.  All other documents related to the dispute,  not  prepared for purposes of the settlement offer, are not so exempted and, if otherwise admissible, may be admitted in evidence in the arbitration or lawsuit.

3.3.2    Customer- Affecting Disputes 
Notwithstanding the other dispute resolution procedures set forth in this Agreement, a Party may seek emergency relief from the Commission for the resolution of any problem that interrupts or threatens to interrupt the service of either Party’s customers. In such instance, the Parties agree to provide all filings and submissions required by the Commission on an expedited basis, in accordance with the practices and rules of the Commission.
13.3.3
If CLEC files a dispute and seeks interim relief from the Commission, then SBC MISSOURI may not disconnect CLEC or suspend order acceptance over any open issues involved in the dispute until the Commission has finally ruled on the interim relief request.

13.3.4
Issues that may be disputed under this section include but are not limited to:  (1) ordering and provisioning and maintenance and repair issues not resolved as provided for in the routine escalations processes; (2) parity issues; and, (3) adherence to and interpretation of this Agreement’s terms and conditions.  Billing Disputes will be handled pursuant to section 9.4 of this Agreement. 
13.4
Billing Disputes

13.4.1
The Parties agree that with respect to matters that are the subject of a billing dispute, the party disputing such billing   If a billed amount is paid and subsequently disputed and ultimately determined to have been billed in error, interest shall be paid from the time payment was received through the time it was refunded.  The Parties further agree that if any billing dispute is resolved in favor of the billing Party the billing Party will receive, in addition to the amount disputed, interest applied to the disputed amount as set forth in Section XX. Late payment charges shall not be assessed to disputed amounts.

13.4.2
To the extent that any other portions of this Agreement provide for a bill closure process between the parties, or if such a process is mutually agreed to by the Parties, the procedures involved in such processes will not be deemed to place a particular billing item in dispute for purposes of this Section.

13.4.3  To initiate the billing dispute process, a Party must provide to the other Party, written notice of the dispute that includes both a detailed description of the dispute and the name of a representative with authority to resolve the dispute who will serve as the initiating Parties’ representative.  The other Party shall have five (5) business days to designate its own representatives with authority to resolve the dispute.  The location, form, frequency, and conclusion of these discussions will be left to the discretion of the representatives.  The parties will endeavor to resolve the dispute within thirty (30) calendar days of the initiation of the dispute unless mutually agreed to extend the period in writing. Neither Party may deny a dispute without full explanation of its reasons for such denial.  A dispute shall remain open unless the parties mutually agree to close the dispute. 

13.5
Formal Resolution of Disputes

13.5.1
Except as otherwise specifically set forth in this Agreement, for all disputes arising out of or pertaining to this Agreement, including but not limited to matters not specifically addressed elsewhere in this Agreement require clarification, renegotiation, modifications or additions to this Agreement, either Party may invoke dispute resolution procedures available pursuant to the complaint process of MO-PSC.  Upon mutual agreement, the Parties may seek commercial binding arbitration as specified in Section 9.6.

13.5.2
The Parties agree that the Dispute Resolution procedures set forth in this Agreement are not intended to conflict with applicable requirements of the Act or the complaint process pursuant to MO-PSC with regard to procedures for the resolution of disputes arising out of this Agreement. 


	Issue 11(a):

 Generally, the Parties agree that there should be alternatives to litigation in handling their disputes, so they have established an information dispute resolution process.  SBC, however, prefers language that is very vague and essentially states the Parties will meet and negotiate the dispute.  SBC has no parameters over the location, form, frequency or duration of such deliberations, but leaves it all to the discretion of the representatives; indeed, SBC does not even have any parameters around how long one Party can take to name a representative.  
 The Coalition believes that five business days is more than sufficient for such a designation.  SBC does not want to commit to any timeframe.  If the informal dispute resolution procedures are to work, then a time period must be designated so the process can begin and be resolved in a timely manner.  

The Parties have also been unable to agree on language regarding whether discussions and correspondence “for the purposes of settlement” are exempt from discovery and production.  The Coalition and SBC agree that “offers of settlement” are exempt from discovery.  However, SBC’s language regarding discussions and correspondence is overly broad and would permit the exemption of discussion details and documents that would be otherwise discoverable.  Under SBC’s proposed language, the Parties could claim almost any discussion or document was for the purpose of settlement.  For example, a Party might provide the other a set of documents purporting to “support our claim,” automatically designating all discussions and documents as “for settlement purposes only.”  Only settlement offers themselves, whether oral or written, and documents (but not “discussions”) that are part of a settlement offer should qualify for an exemption from disclosure.  The Arbitrator in the K2A successor proceeding recently agreed with this concept, ruling that SBC was overreaching in its attempts to shield documents which should be available in subsequent discovery.

Issue 11(b):

The provisions concerning customer-affecting disputes are intended to embody, in contract, the commitments SBC made during the 271 process regarding CLECs’ ability to obtain expedited relief for customer-affecting disputes.  CLECs believe the dispute resolution portions of their agreement with SBC to should reflect the process that CLECs may use in seeking relief from the Commission when there are particular customer-affecting issues.

These “service affecting” issues include where SBC is unable to meet a due date or a network outage occurs, e.g., (1) missed due dates; (2) due dates in jeopardy; (3) service outages; (4) severe service impairment; and (5) 911 listings missing or incorrect.  SBC’s commitment to special processes for service-affecting issues, made during the 271 proceedings, has not been somehow nullified and is still important to maintain an irreversibly open market for CLECs.

 The Coalition does not believe the Commission should have to intervene every time there is a customer-affecting dispute, nor do our companies want to go to the trouble and expense of filing a complaint for each such dispute.  Instead, the parties’ interconnection agreement should set out a procedure that will quickly resolve all major disputes, including customer-affecting disputes.  Nevertheless, the Coalition wants explicit references to its rights to bring customer-affecting disputes to the Commission as a last resort. 

Issue 11(c):

See discussion under 7(c) above.
	13.0
Dispute Resolution
13.1
Finality of Disputes
13.1.1
Except as otherwise specifically provided in this Agreement, no claims will be brought for disputes arising from this Agreement more than 24 months from the date the occurrence which gives rise to the dispute is discovered or reasonably should have been discovered with the exercise of due care and attention.

13.2
Alternative to Litigation
13.2.1
The Parties desire to resolve disputes arising out of this Agreement without litigation.  Accordingly, except for action seeking a temporary restraining order or an injunction related to the purposes of this Agreement, or suit to compel compliance with this Dispute Resolution process, the Parties agree to use the following Dispute Resolution procedure with respect to any controversy or claim arising out of or relating to this Agreement or its breach.

13.3
Informal Resolution of Disputes
13.3.1
At the written request of a Party, each Party will appoint a knowledgeable, responsible representative to meet and negotiate in good faith to resolve any dispute arising under this Agreement.  The location, form, frequency, duration, and conclusion of these discussions will be left to the discretion of the representatives.  Upon agreement, the representatives may utilize other alternative informal dispute resolution procedures such as mediation to assist in the negotiations.  Discussions and the correspondence among the representatives for purposes of settlement are exempt from discovery and production and will not be admissible in the arbitration described below or in any lawsuit without the concurrence of both Parties.  Documents identified in or provided with such communications, that were not prepared for purposes of the negotiations, are not so exempted and, if otherwise admissible, may be admitted in evidence in the arbitration or lawsuit.

13.4.1
Each Party agrees to notify the other Party of a billing dispute by using the standard document, if any, made available by the Billing Party and may invoke the informal dispute resolution process described in Section 12.3.  The Parties will endeavor to resolve the dispute within thirty (30) to sixty (60) calendar days after receipt of the Non-Paying Party’s written notice. In order to resolve a billing dispute, the Non-Paying Party shall furnish the Billing Party written notice of  (i) the date of the bill in question, (ii) CBA or BAN number of the bill in question, (iii) telephone number, circuit ID number or trunk number in question, (iv) any USOC information relating to the item questioned, (v) amount billed (vi) amount in question (vii) the reason that the Non-Paying Party disputes the billed amount and (viii) PON.  To be deemed a “dispute” under this Section 12.4, the Non-Paying Party must provide evidence that it has paid the disputed amount. 

13.4.2
Notwithstanding anything contained in this Agreement to the contrary, a Party shall be entitled to dispute only those charges which appeared on a bill dated within the twelve (12) months immediately preceding the date on which the Billing Party receives notice of such dispute.

13.5
Formal Resolution of Disputes

13.5.1
Except as otherwise specifically set forth in this Agreement, for all disputes arising out of or pertaining to this Agreement, including but not limited to matters not specifically addressed elsewhere in this Agreement that require clarification, renegotiation, modifications or additions to this Agreement, either Party may invoke dispute resolution procedures available pursuant to the complaint process of the MO-PSC.  As an alternative to the dispute resolution procedures referenced in the preceding sentence, and in lieu thereof, upon. Upon mutual agreement, the Parties may seek commercial binding arbitration as specified in Section 9.6.

13.5.2
The Parties agree that the Dispute Resolution procedures set forth in this Agreement are not intended to conflict with applicable requirements of the Act or the complaint process pursuant to MO-PSC rules with regard to procedures for the resolution of disputes arising out of this Agreement. 


	Yes.  SBC MISSOURI’s  Dispute Resolution language provides procedures that gives the Parties an opportunity to work out differences with a maximum of flexibility without having to resort to litigation or agency proceedings.

SBC MISSOURI’s language also proposes the use of a standard form on which to include specific details needed to resolve a billing dispute.  SBC believes that it should be able to require the use of a standard form as such is a standard business practice of  many businesses.  Further, SBC proposes the use of such form by all CLECs in order to ensure that information provided is consistent.

	Under what circumstances may SBC disconnect services for nonpayment?

Coalition statement of issue:

What provisions should govern the termination of service for nonpayment.

	12
	14.0 et. seq
	14.0
Non-payment and Procedures for Disconnection 

14.1
Failure of CLEC to pay any undisputed charges may be grounds for termination of this Agreement. If CLEC fails to pay such charges when due and any portion of such charges remain unpaid more than fifteen (15) calendar days after the due date of such Unpaid Charges, SBC MISSOURI will notify CLEC in writing that in order to avoid having service disconnected, CLEC must remit all unpaid undisputed charges to SBC MISSOURI within fifteen (15) calendar days after receipt of said notice. Disputes hereunder will be resolved in accordance with the Dispute Resolution Procedures set out in Section XX of this Agreement 

14.2
If any CLEC charges remain unpaid and undisputed at the conclusion of the time period as set forth in Section 12.1 above (45 calendar days from the receipt of the invoice for such unpaid charges), SBC MISSOURI may notify CLEC, the appropriate commission(s) and the end user’s IXC(s) of Record in writing, that unless all charges are paid within fifteen (15) calendar days, SBC MISSOURI may suspend new order acceptances and initiate procedures to disconnect CLEC’s service and CLEC’s end users may be switched to another CLEC or SBC MISSOURI.  

14.3
If any CLEC charges remain unpaid and undisputed  forty-five (45) calendar days past the receipt of the invoice containing the unpaid charges as described in Section 10.2 above and CLEC receives from SBC MISSOURI the disconnect notice described in 10.2, CLEC will, at its sole expense and within fifteen (15) calendar days of receipt of SBC MISSOURI’s notice, notify its customers and the customers of Record that CLEC’s service may be disconnected and that its customers must, in accordance with Commission’s rules, select a new local service provider within  sixty (60) calendar days.  The notice will also advise the customers that another CLEC or SBC MISSOURI will assume the customer’s account at the end of the sixty (60) calendar day period should the customers fail to select a new local service provider.  Copies of CLEC’s notice shall be provided by CLEC to the Commission and SBC MISSOURI at the same time it is sent to CLEC’s customers. 

14.4
If pursuant to 10.3, CLEC’s service is disconnected by SBC MISSOURI, SBC MISSOURI may transfer all CLEC’s remaining customers who have not selected another local service provider directly to SBC MISSOURI’s service.  These customers will receive the same services provided through CLEC at the time of transfer.  SBC MISSOURI will inform the Commission and the customer’s IXC(s) of Record of the names of all customers transferred through this process.  Applicable service establishment charges for switching customers from CLEC to SBC MISSOURI will be assessed to CLEC. Unless CLECs’ customers have been transferred to another carrier, SBC MISSOURI may not disconnect CLEC’s service without approval of the Commission.
14.5
After disconnect procedures have begun, SBC MISSOURI will not accept service orders from CLEC until all undisputed charges are paid.  SBC MISSOURI will have the right to require a deposit equal to one month’s charges (based on the highest previous month of service from SBC MISSOURI) prior to resuming service to CLEC after disconnect for nonpayment. 

14.6
Beyond the specifically set out limitations in this section, nothing herein will be interpreted to obligate SBC MISSOURI to continue to provide service to any such customers or to limit any and all disconnection rights SBC MISSOURI may have with regard to such customers. 

14.7 
All notices, affidavits, exemption certificates or other communications required or permitted to be given by either Party to the other under this Section 10, will be made in writing and will be delivered by certified mail, and sent to the addresses stated in Section 11 and to the following:

To SBC MISSOURI:

SBC MISSOURI CONTACT – Billing Address

City, State, ZIP

To CLEC:

CLEC CONTACT – 

Billing

Address

City, State, ZIP

Either Party may from time-to-time designate another address or addressee by giving notice in accordance with the terms of this Section.  Any notice or other communication will be deemed to be given when received. 


	The Coalition recognizes that the Parties’ interconnection agreement must include a requirement that a CLEC pay all undisputed portions of a bill on a timely basis or face termination of service.  However, the language proposed by SBC is too restrictive and does not reflect standard billing and collections practices.  The Coalition language provides for a single disconnection notice which SBC may issue 15 calendar days following the due date, and which permits CLECs to have 15 calendar days following receipt of that notice to either pay SBC or issue notice to its customers that they must select another provider under Commission rules.  SBC’s language permits a disconnection notice to be issued immediately following the due date if a CLEC fails to pay charges when due, and gives the CLEC 10 working days (typically 14 calendar days) to pay.  If no payment is received, SBC then can issue a second disconnection notice, giving the CLEC five more days to pay.  The net result is essentially the same – the CLEC must pay by approximately 30 days from the due date or be disconnected.

The CLEC Coalition’s language provides a more realistic initial grace period because a payment that is a day or two late should not automatically trigger a notification of breach.  Once the notice is sent, however, it is imperative that the CLEC pay or dispute the bill, or it will risk discontinuance of service.  (There is no second notice in the Coalition’s proposal.)  In addition, the Coalition’s language also addresses the ramifications to the Agreement if the CLEC pays the outstanding undisputed balance during the course of the disconnection process.  These additional clauses balance the needs of all Parties concerned, not just SBC.


	14.0
Non-payment and Procedures for Disconnection 

14.1  Failure to pay all or any portion of any amount required to be paid may be grounds for disconnection of Resale Services,  unbundled Network Elements under this Agreement.  If a Party fails to pay any charges billed to it under this Agreement, including but not limited to any Late Payment Charges or miscellaneous charges (“Unpaid Charges”), and any portion of such Unpaid Charges remain unpaid after the Bill Due Date, the Billing Party will notify the Non-Paying Party in writing that in order to avoid disruption or disconnection of the Resale Services,  unbundled Network Elements furnished under this Agreement, the Non-Paying Party must remit all Unpaid Charges to the Billing Party within ten (10) Business Days following receipt of the Billing Party's notice of Unpaid Charges. 

14.1.1
SBC MISSOURI will also provide any written notification to the Missouri Public Service  Commission as required by applicable law.

14.2  If the Non-Paying Party desires to dispute any portion of the Unpaid Charges, the Non-Paying Party must complete all of the following actions not later than ten (10) Business Days following receipt of the Billing Party's notice of Unpaid Charges:

14.2.1
notify the Billing Party in writing which portion(s) of the Unpaid Charges it disputes, including the total amount disputed (“Disputed Amounts”) and the specific details listed in Section XX of this Agreement, together with the reasons for its dispute; and

14.2.2
pay all undisputed Unpaid Charges to the Billing Party; and

14.2.3
pay all Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into an interest bearing escrow account that complies with the requirements set forth in Section XX, unless the nonpaying party is not required to escrow such amounts pursuant to Section XX herein; and

14.2.4
if the nonpaying party is required to deposit Disputed Amounts into an interest bearing escrow account, it must provide written evidence that it has established an interest bearing escrow account that complies with all the terms set forth in Section XX and deposited a sum equal to the Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into that account. Until evidence that the full amount of the Disputed Charges [other than disputed charges arising from Appendix Reciprocal Compensation] has been deposited into an escrow account that complies with Section XX is furnished to the Billing Party, such Unpaid Charges will not be deemed to be “disputed” under Section 10.

14.3
Issues related to Disputed Amounts shall be resolved in accordance with the procedures identified in the Dispute Resolution provision set forth in Section 13.

14.4 After expiration of the written notice furnished pursuant to Section 10.1 hereof, if CLEC continues to fail to comply with Section 14.2.1 through 14.2.4, inclusive, or make payment(s) in accordance with the terms of any mutually agreed payment arrangement, SBC MISSOURI may, in addition to exercising any other rights or remedies it may have under Applicable Law, furnish a second written demand to CLEC for payment within five (5) Business Days of any of the obligations enumerated in Section 14.2.1.  On the day that SBC MISSOURI provides such written demand to CLEC, SBC MISSOURI may also exercise any or all of the following options: 

14.4.1
suspend acceptance of any application, request or order from the Non-Paying Party for new or additional Interconnection, Resale Services,  unbundled Network Elements, Collocation, functions, facilities, products or services under this Agreement; and/or

14.4.2
suspend completion of any pending application, request or order from the Non-Paying Party for new or additional Interconnection, Resale Services,  unbundled Network Elements, Collocation, functions, facilities, products or services under this Agreement.

14.5
Notwithstanding anything to the contrary in this Agreement, SBC MISSOURI's exercise of any of its options under Section 14.4, 14.4.1 and 14.4.2:

14.5.1
will not delay or relieve CLEC’s obligation to pay all charges on each and every invoice on or before the applicable Bill Due Date, and 

14.5.2
will exclude any affected application, request, order or service from any otherwise applicable performance interval, Performance Benchmark or Performance Measure.

14.6
A copy of the demand provided to CLEC under Section 14.4 will be provided to the Commission.

14.7 
All notices, affidavits, exemption certificates or other communications required or permitted to be given by either Party to the other under this Section 10, will be made in writing and will be delivered by certified mail, and sent to the addresses stated in Section 11 and to the following:

To SBC MISSOURI:

SBC MISSOURI CONTACT – Billing Address

City, State, ZIP

To CLEC:

CLEC CONTACT – 

Billing

Address

City, State, ZIP

Either Party may from time-to-time designate another address or addressee by giving notice in accordance with the terms of this Section.  Any notice or other communication will be deemed to be given when received. 

14.7
If the Non-Paying Party fails to pay the Billing Party on or before the date specified in the demand letter provided under Section 10.4 of this Agreement, the Billing Party may, provided that the undisputed amount of the Unpaid Charges exceeds five percent (5%) of the aggregate amount billed by SBC MISSOURI to CLEC for the immediately preceding month under this Agreement, in addition to exercising any other rights or remedies it may have under Applicable Law:

14.7.1
cancel any pending application, request or order for new or additional Interconnection, Resale Services,  unbundled Network Elements, Collocation, functions, facilities, products or services under this Agreement; and

14.7.2
disconnect any Resale Services,  unbundled Network Elements and/or Collocation furnished under this Agreement.

14.7.2.1
Notwithstanding any inconsistent provisions in this Agreement, disconnection of service by SBC MISSOURI will comply with Missouri Public Service Commission rules. 

14.8
Within five (5) calendar days following any such disconnection, SBC MISSOURI will notify each Resale End User that because of CLEC’s failure to pay SBC MISSOURI, the End User’s local service will continue for an additional thirty (30) calendar days and that the End User has thirty (30) calendar days from the disconnection date to select a new Local Service Provider.

14.9
If any Resale End User fails to select a new Local Service Provider within thirty (30) calendar days of the disconnection, SBC MISSOURI may terminate the Resale End User’s service.

14.10.
SBC MISSOURI will notify the Commission of the names of all Resale End Users whose local service was terminated pursuant to Section 14.9.

14.11
CLEC shall be responsible for all charges for any service furnished by SBC MISSOURI to any End User pursuant to Section 14.8 hereof.

14.12
Nothing in this Agreement shall be interpreted to obligate SBC MISSOURI to continue to provide local service to any Resale End User beyond the thirty (30) calendar day selection period.  Nothing herein shall be interpreted to limit any and all disconnection rights SBC MISSOURI has with regard to such Resale End Users under Applicable Law.


	SBC’s language is necessary in light of the current financial climate.  SBC’s language allows SBC, after due notice and a reasonable amount of time, to disconnect any and all services if CLEC fails to pay or dispute amounts due. SBC’s language contemplates a three-step process: notification of overdue amounts, suspension of new orders if such amounts remain unpaid and finally, disconnection if, after two notices, such amounts remain both unpaid and undisputed. It is important to recognize that this issue concerns amounts that CLEC does not dispute are due and owing to SBC; SBC does not propose disconnection for amounts that are subject to a billing dispute. CLEC proposes that SBC should be limited to disconnection of only those services for which CLEC has not paid. This approach is problematic because it permits a CLEC to avoid disconnection by moving, for example, UNE lines that are not paid for to resale. A CLEC could potentially game the system and avoid payment and disconnection in perpetuity. If an amount is not disputed, there is no reason why a CLEC cannot pay such amount within 20 days. The protections sought by SBC are necessary in the current financial climate. SBC must be allowed to protect itself. 

If CLEC refuses to pay an undisputed amount, SBC should have the right to disconnect service.   



	
	
	
	
	
	
	

	Under what circumstances must SBC provide notice of its tariff filings to the CLEC Coalition?

Coalition Statement of the Issue:

Under what circumstances must SBC Missouri provide notice of its tariff filings to CLECs?
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	35
	35.  Regulatory Authority

35.1  SBC MISSOURI will be responsible for obtaining and keeping in effect all Federal Communications Commission, state regulatory commission, franchise authority and other regulatory approvals that may be required in connection with the performance of its obligations under this Agreement.  CLEC will be responsible for obtaining and keeping in effect all Federal Communications Commission, state regulatory commission, franchise authority and other regulatory approvals that may be required in connection with its offering of services to CLEC end users contemplated by this Agreement.
35.2  
SBC MISSOURI will provide CLEC with direct notice of any tariff or filing which concerns the subject matter of this Agreement in the same manner and for the same term as set forth in Section 30.2 for the subjects listed therein. 

	SBC, by its proposed language in Section 37.1 (see Issue 35 below), seeks to eliminate its obligation under the M2A not to file a tariff or make another similar filing that supercedes the agreement in whole or part.  Instead, SBC proposes a clause that automatically incorporates all revisions to any referenced tariff into the interconnection agreement.  The Coalition’s objection is not based upon a desire to have SBC negotiate every change to a tariff with CLECs, nor is the Coalition trying to require SBC to maintain the same tariffs for the life of the agreement.  Instead, the Coalition’s objection primarily rests upon SBC’s parallel change to existing M2A language where it seeks to limit its current commitment to provide advance notice to CLECs about tariff changes to only such notice as is required by the Commission’s rules.  Hence, SBC is no longer willing to give CLECs notice of their tariff filings – which obligation it undertook as part of its efforts to obtain 271 relief – yet it proposes the automatic change of a rate or term embodied in a CLEC agreement.  

The CLEC Coalition does not have an objection to incorporating up-to-date tariff rates provided SBC also is willing to provide us notice of its tariff filings.  If CLECs are to have the opportunity to voice objections to tariff changes prior to the time they take effect, CLECs must have time to review the proposed changes and determine their potential impact.  SBC’s resistance to notifying CLECs of pending tariff revisions creates a concern that SBC may unilaterally make significant changes to the terms of the Agreement without affording CLECs the opportunity to comment.

The Commission should consider, from an administrative and economic perspective, which Party’s approach is more efficient.  SBC knows when a tariff will affect a CLEC; SBC has a notification system already in place in its Accessible Letter system.  Creating a single Accessible Letter and disseminating it to all CLECs, whether affected or not, is certainly preferable to every single CLEC, down to the smallest with no personnel to spare, continually monitoring the MPSCMO-PSC website to try to spot tariff changes that might affect them.

In the T2A successor arbitration, the Texas Commission recognized the burden on CLECs to constantly be alert to any tariff amendment filing by SBC.  Consequently, the Texas Commission ruled that SBC must give CLECs notice of any proposed tariff change 45 days in advance, so that CLECs could comment on the change and/or prepare internally for the ramifications of that change.  Similarly, the Arbitrator in the K2A successor proceeding could see no reason why SBC should not continue notifying CLECs about tariff changes and ruled accordingly.  This Commission should rule that SBC’s language incorporating tariff revisions into the agreement is valid only if SBC continues notifying CLECs in advance of tariff changes.  Only if SBC provides such notification can CLECs reasonably be expected to take the responsibility of reviewing potential tariff revisions and filing comments in any normal tariff approval process.


	35.  Regulatory Authority

35.1  SBC MISSOURI will be responsible for obtaining and keeping in effect all Federal Communications Commission, state regulatory commission, franchise authority and other regulatory approvals that may be required in connection with the performance of its obligations under this Agreement.  CLEC will be responsible for obtaining and keeping in effect all Federal Communications Commission, state regulatory commission, franchise authority and other regulatory approvals that may be required in connection with its offering of services to CLEC End Users contemplated by this Agreement.
35.2 Intentionally Omitted
	SBC will comply with the notice obligations imposed by the Commission in its Substantive Rules. It should not be required to provide any additional notice to the CLEC Coalition and other carriers.  The CLEC Coalition seeks notice of “any filing” that concerns the subject matter of this Agreement.  This language is so broad that it is unclear precisely what SBC’s notice obligations are.  SBC will comply with the Commission’s Substantive Rules as they currently exist or as they may be revised by the Commission.  SBC should not be contractually bound to provide notice beyond that required by law.  



	When purchasing from the tariffs, should SBC be allowed to charge the CLEC the most current tariff rate?

Coalition Statement of the Issue:

Should SBC be permitted to automatically incorporate all changes to tariffs when it does not notify the CLEC in advance of the proposed changes?
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	37.1, 37.2
	37.0
Tariff References 

37.1     Intentionally Omitted
37.2
Wherever the term “Customer” is used in connection with SBC MISSOURI’s retail tariffs, the term “Customer” means the ultimate “consumer” or the end user of any tariffed service.

	  The Coalition objects to SBC’s § 37.1 because of its interface with SBC’s rejection of Coalition-proposed § 35.2.  (See details under Issue No. 33 above.) On the one hand, SBC wants any changes to its tariffs be automatically incorporated into the ICA, while on the other hand, it does not want to notify CLECs of impending tariff changes until it is too late to do anything about them.  SBC should not be permitted to, in effect, unilaterally amend the agreement without a commensurate pre-occurrence notification obligation.    The Commission should not approve SBC’s § 37.1 unless it also approves the Coalition’s § 35.2.
	37.0
Tariff References 

 37.1     To the extent a tariff provision or rate is incorporated or otherwise applies between the Parties due to the provisions of this Agreement, it is understood that any changes to said tariff provision or rate are also automatically incorporated herein or otherwise hereunder, effective hereunder on the date any such change is effective.

37.2
Wherever the term “Customer” is used in connection with SBC MISSOURI’s retail tariffs, the term “Customer” means the ultimate “consumer” or the “End User” of any tariffed service.

	Yes. SBC’s language is needed because it ensures that SBC can charge the most current tariff rates available when the CLEC orders from that tariff. For example if the CLEC is buying product X from the resale tariff at $10.00, and the resale tariff rate goes up to $15.00 SBC wants to give the CLEC the discount off the most recent $15.00 price.



	SBC:

Which parties language regarding Notice of Network Changes should be included in the Agreement?
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	41.1, 41.2
	41.0
Notice of Network Changes
41.1
SBC MISSOURI agrees to provide CLEC reasonable notice consistent with applicable rules, of changes in the information necessary for the transmission and routing of services using  SBC MISSOURI's facilities or networks, as well as other changes that affect the interoperability of those respective facilities and networks.  This Agreement is not intended to limit SBC MISSOURI's ability to upgrade its network through the incorporation of new equipment, new software or otherwise nor to limit CLEC’s access to UNEs provided over those facilities.
41.2   Intentionally Omitted


	The CLEC Coalition does not expect SBC to provide access to UNEs other than pursuant to applicable law.  However, the Coalition’s proposed additional language is designed to prevent SBC from unilaterally withdrawing UNEs by simply announcing a network change.
	41.0
Notice of Network Changes
41.1
SBC MISSOURI agrees to provide CLEC reasonable notice consistent with applicable Network Disclosure rules (adopted by the FCC in CC Docket No. 96-98, Second Report and Order, codified at 47 C.F.R. 51.325 through 51.335), of changes in the information necessary for the transmission and routing of services using  SBC MISSOURI's facilities or networks, as well as other changes that affect the interoperability of those respective facilities and networks.  This Agreement is not intended to limit SBC MISSOURI's ability to upgrade its network through the incorporation of new equipment, new software or otherwise.

41.2  Intentionally Omitted


	SBC will comply with the notice obligations imposed by the Commission in its Substantive Rules. It should not be required to provide any additional notice to CLEC and other carriers.  SBC will comply with the Commission’s Substantive Rules as they currently exist or as they may be revised by the Commission.  SBC should not be contractually bound to provide notice beyond that required by law.  

CLEC proposes that SBC should not limit its access to UNEs provided over SBCs network.  SBC will provide access to UNEs pursuant to applicable law.



	Should the CLEC Coalition’s language be included in the Agreement?


	17
	41.3 et. seq.
	41. 3
General Change Management

41.3.1
SBC MISSOURI will provide timely advance notification of changes to be in accordance with industry standards, based on the type of change, ranging from network or systems changes to process changes.  Notification will be provided via email to designated CLEC contacts.  SBC MISSOURI shall designate a qualified person who can be contacted by CLEC to provide clarification of the scope of the change and timeline for implementation.  Either Party may request the assignment of project team resources for implementation of the change.  Notwithstanding the foregoing, CLEC reserves its right to request changes to be delayed or otherwise modified where there is an adverse business impact on CLEC, with escalation through the dispute resolution process.  

41.3.2
To the extent their resources permit, the Parties agree to participate in Industry User and Change Management forum and to work cooperatively to implement change with minimum disruption to established interfaces.  Notwithstanding the foregoing, resolution and processes established in the User and Change Management forums which change the way the Parties operate under the Agreement are valid only when incorporated by amendment to the Agreement or as otherwise mutually agreed in writing by the Parties. 


	The intent of the CLEC Coalition’s language is to preserve SBC’s obligation to continue the existing Change Management Process (“CMP”) by incorporating the obligation in the Parties’ interconnection agreement, because the Coalition believes SBC’s current commitment to CMP should be reflected in the Parties’ agreement.  Otherwise, SBC could potentially argue that it does not have a contractual obligation to continue the CMP.

In addition, the Coalition has proposed language in this section intended to prevent SBC from altering existing terms and obligations in the Parties’ interconnection agreement through a forum where a given CLEC may not participate.  The interconnection agreement is a contract between Parties and has a separate agreed clause that states it cannot be amended except by consent of both Parties.  The CLECs’ language is intended to make clear that any changes to the way the Parties operate as reflected in the Agreement must be accomplished through an amendment.


	41. 3
General Change Management

41.3.1 Intentionally Omitted

41.3.2 Intentionally Omitted
	There is no need to address Change Management in the GTC because Change management is a process unique to OSS and is already addressed in agreed upon language in the parties OSS Appendix with the following language:
 

3.10
The Parties will follow the final adopted guidelines of “SBC Competitive Local Exchange Carrier (CLEC) 13-State Interface Change Management Process”, developed in collaboration with CLECs.  This plan may be modified from time to time in accordance with the Change Management principles.

CMP is intended to establish a structural means by which (1) CLECs may propose changes to the OSS interfaces and (2) SBC will notify CLECs of changes to be made to the OSS interfaces.  The parties intend for the CMP to be dynamic in nature, managed through regularly scheduled meetings (at a minimum of once a quarter) and based on group consensus. The 13 STATE-CMP process has been approved by the FCC and filed with each state’s Commission.  The CMP process itself has notification timeframes and processes in it.  It would be improper to specify particular processes in the CLEC Coalition agreement since all other CLECs are using the CMP process today.  The process is designed to be nondiscriminatory and thus must be the same for all participants.  CLEC Coalition's request for special time frames for implementation of OSS changes is similarly problematic.  SBC schedules OSS releases in accordance with Change Management time frames and guidelines, which include substantial CLEC input, and must use the same release date for all affected CLECs as the OSS is single resource and cannot have multiple release dates for different users of the systems. 

 

Further, the OSS appendix already has provisions to address testing.  The Uniform and Enhanced POR, which is incorporated by reference into the OSS Appendix, has provisions for CLEC testing as well, including a CLEC test bed dedicated to CLEC testing of SBC OSS releases.  No additional language on implementation should be provided in the GTC.  SBC does and will continue to provide substantial account management assistance to CLEC Coalition, including addressing any concerns CLEC Coalition may have about scheduled releases.

 

The first sentence of the proposed 41.3.2 is the same as language already included in the OSS appendix and thus should not be included in GTC.  The second sentence which prohibits the OSS changes and enhancements and method and procedure changes which flow from CMP and from CLEC users forum from being implemented until after amendment of the ICA would cripple SBC's ability to manage its OSS.  Further, it would thwart the agreed upon POR and Change Management processes which specify the process by which changes to OSS are proposed, agreed upon and implemented.  If one CLEC refuses to allow changes to go into place in accordance with Change Management processes, all other CLEC would be adversely affected as changes to SBC's OSS are not done on a CLEC by CLEC basis, but rather on a system-wide basis.  it is patently unfair for the CLEC coalition to attempt to control the way in which Change Management operates to the detriment of all users of the systems.



	Which parties language should be included in the Agreement.
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	48.1
	48.0
Referenced Documents
48.1
The Parties agree to adhere to the SBC MISSOURI Guides and similar documents (“Guides”), incorporated by reference in this Agreement, provided however, that the provisions thereof are reasonable and nondiscriminatory and that nothing required in the Guides shall limit or override CLEC’s rights or SBC MISSOURI’s obligations under this Agreement or the Act.  To the extent SBC MISSOURI modifies a Guide to enhance its position in a dispute between the parties, such modification will be null and void with respect to CLEC.  To the extent that there is a conflict between a provision of a Guide and this Agreement, the terms of this Agreement shall prevail.   Whenever any provision of this Agreement refers to a technical reference, technical publication, CLEC Practice, SBC MISSOURI Practice, any publication of telecommunications industry administrative or technical standards, or any other document specifically incorporated into this Agreement, it will be deemed to be a reference to the current version or edition (including any amendments, supplements, addenda, or successors)  as of the Effective Date of this agreement.   Any subsequent amendment, supplement, addenda or successor to a technical reference, technical publication, CLEC Practice, SBC MISSOURI Practice, any publication of telecommunications industry administrative or technical standards, or any other document specifically incorporated into this Agreement which results in a significant change in SBC MISSOURI’s provision of service to CLEC shall not be effective against CLEC without its express written consent.

	The agreement between the Parties contains references to technical publications, technical references, CLEC practices, SBC practices, and SBC “Guides.”  During the term of the agreement, there is an expectation that these documents will change, i.e., particularly with technical documents, there will be new versions over the next few years.  While the Coalition certainly does not seek to “freeze” these documents in place as of the effective date of the agreement, there is a dispute as to how much one Party can unilaterally change a publication or practice that affects the other Party without notifying the other Party first.

While purporting to neutrally interpret the Parties’ ICA obligations, SBC’s practice manuals and guides sometimes contain provisions that have a significant effect on CLECs.  The Coalition therefore believes notification is appropriate if there is a change in the “Guides” and similar documents that affect CLECs.  The CLEC Coalition’s proposed language is a very reasonable addition to SBC’s language incorporating other documents and practices by reference.  The requested changes do not require permission from CLECs for every document change, but only if there is a “significant change in SBC’s provision of service” to the CLEC. SBC should not have the right to unilaterally change the terms of the contract or change its interpretation of the terms of the contract in a manner that effects a significant change to the Parties’ relationship without agreement from the other Party to the agreement.

This is an Agreement between the Parties governing their relationship.  It is commercially unreasonable for one Party to assume it can cause a “significant change” to the terms under which the relationship of the Parties is governed simply by making a unilateral change in something as ephemeral as a “practice.”  There must be some contractual restraint on each of the Parties or the terms of the Agreement have no permanence and, ultimately, no meaning.

In addition to seeking consent for “significant” changes in SBC’s provision of service, the Coalition has also proposed language to constrain SBC’s unilateral determination of the material it places in its Guides and similar documents.  Specifically, the Coalition has proposed that the Agreement state that the provisions in the Guides must be reasonable and nondiscriminatory, and that they cannot limit or override other rights or obligations under the Agreement.  Further, to the extent the provision of a Guide is in conflict with this Agreement, the Agreement should prevail.  The CLEC language represents a common sense limitation on unilateral actions, and one that has the added benefit of preventing crisis situations as a result of surprise, with resulting complaints to the Commission for emergency relief.  It also is a simple courtesy that a willing wholesaler should automatically be extending to its customers.  

In the K2A successor proceeding, the Arbitrator approved the Coalition’s language, ruling that it was reasonable, supported by the evidence, and representative of a commercially reasonable manner of conducting business.  Similarly, the Texas PUC recently determined, in the T2A arbitration, that CLECs should be provided notice of changes that directly affect them.  Consequently, the PUC decided the T2A successor should require 45 days notice to CLECs of changes in rates and terms, unless SBC is precluded from doing so by circumstances beyond its control.  This Commission should adopt such a reasonable holding as well.


	48.0
Referenced Documents
48.1
Whenever any provision of this Agreement refers to a technical reference, technical publication, CLEC Practice, SBC MISSOURI Practice, any publication of telecommunications industry administrative or technical standards, or any other document specifically incorporated into this Agreement, it will be deemed to be a reference to the most recent version or edition (including any amendments, supplements, addenda, or successors) of each document that is in effect, and will include the most recent version or edition (including any amendments, supplements, addenda, or successors) of each document incorporated by reference in such a technical reference, technical publication, CLEC Practice, SBC MISSOURI Practice, or publication of industry standards.  

	 SBC’s  language is necessary because it clarifies  that whenever any of the documents listed in this section is referred to in any provision in   this Agreement, then that document to which the Agreement refers is the most current version of that document.  As things change and or processes improve, documents are updated to incorporate the most current  practices.  



	Should CLECs language be included in the Agreement?

Coalition statement of issue:

Should the agreement include provisions regarding an escalation process and interruption of service?
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	53.1, 53.2
	53.0
Other Obligations 

53.1
The Parties agree within sixty (60) days of request by CLEC to establish a non-discriminatory process for handling escalations of unresolved matters relating to all major business processes, including but not limited to pre-ordering, service provisioning, billing, collocation, maintenance and repair (Escalation Process).  The Escalation Process to include at minimum provisions that each Party hereto will provide the other Party hereto names, telephone numbers and pagers of managers up to the Vice President level for the escalation of unresolved matters, with timing for each escalation level of one (1) business hour to respond to the escalation before the issue is escalated to the next level.  The Parties will be responsible to update information as necessary to facilitate prompt resolution of escalations. Issues not resolved by the Escalation Process will be handled through the Dispute Resolution process described in Section 9. Each Party further agrees to establish an automatic internal escalation procedure relating to unresolved disputes arising under this Agreement.

53.2
Allowance for Interruption of Service. A service interruption period begins when an out of service condition of Interconnection or unbundled Network Element is reported by the CLEC to SBC MISSOURI designated maintenance and repair contact point and ends when the service is restored and reported by SBC MISSOURI to the CLEC’s designated contact. No allowance for a service outage will be provided where the outage is due to the actions of the CLEC, its agents or Customers. Except as when liquidated damages are paid under Section XX, a credit allowance will be made to the CLEC where the service outage is isolated to SBC MISSOURI network. When a credit allowance does apply, the credit will be determined based on the monthly recurring rates applicable to the service affected; however, the credit allowance for a service outage or for a series of outages for a specific service shall not, except where otherwise provided in this Agreement, exceed the applicable monthly recurring rate for the service(s) involved. For calculating credit allowances, every month is considered to have thirty (30) days. 

	The proposed escalation language establishes a reasonable, efficient process for handling the problems that are most likely to have a significant impact on the Parties’ customers.  A specific escalation process for the handling of issues related to major business processes, including preordering, billing, collocation, maintenance and repair, is warranted and will ensure that major problems can be addressed expeditiously.

The dispute resolution process, as proposed by SBC in Section 13 is vague, slow and cumbersome, and states merely that SBC will attempt to resolve issues in 30 to 60 days.  No exception is made for customer-affecting disputes. The Commission should approve the Coalition’s language as proper for the resolution of issues impacting Missouri telecommunications customers.

As for credit for service interruptions, if SBC were a willing wholesaler, it would not be opposed to service credits.  In any other commercial context, a customer would not expect to pay for something it did not receive.  Indeed, if one of the Coalition’s customers experiences an outage, they are credited for the time they were without service; this is a standard commercial practice.  In fact, SBC’s access tariffs offer a credit allowance for service interruptions associated with its Special Access Service, Switched Access Service, Directory Assistance Service, Telecommunications Relay Interconnection Service, and Common Channel Signaling/SS7 Inter-connection Service.   There is no reason that SBC should not be required to offer such credits under this Agreement as well.


	53.0 Intentionally Omitted

53.1 Intentionally Omitted
	N0.  SBC has escalation procedures available to all CLECs online on our CLEC online website.  This provides a list of contacts and our service centers, escalation procedures, etc. 

This is universal for all CLECs and meets the CLEC Coalitions requirement to be non-discriminatory.



	Should CLECs language be included in the Agreement?

Coalition Statement of the Issue:

Should SBC be permitted to delete the separate affiliate obligations to which it agreed in order to obtain Section 271 relief?
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	67 et. seq
	67.0
Separate Affiliate Commitments 

SBC MISSOURI will comply with all FCC rules and orders relating to the structural and nonstructural requirements for Section 272 affiliates.  To satisfy its obligation to publicly disclose all transactions between SBC MISSOURI and any Section 272 affiliate, SBC MISSOURI will:

67.1
Post the full text of all agreements between SBC MISSOURI and Southwestern Bell Long Distance (SBLD) within 10 days on its Internet website, including rates, terms, and conditions of those agreements, frequency of occurrence of transactions under the agreements, and information concerning the level, rate of pay, and quantity of employees who perform work under the agreements, and post summaries of the agreements on the Internet;

67.2
Post, for each agreement, the states where SBLD's operations are supported by the agreement;

67.3
Maintain, for each agreement, information indicating the specific FCC pricing methodology used by SBC MISSOURI to determine the rates for the agreement;

67.4
Maintain on the Internet a posting of the title, address, telephone number, and fax number of the person to contact to review paper copies of the agreements; and

67.5
SBC MISSOURI will also maintain at its headquarters in San Antonio detailed information concerning all affiliate transactions between SBC MISSOURI and SBLD.  (This information includes the information posted on the Internet as well as the Detailed Billing Reports, which provide the month-by-month billing detail by specific contract, contract schedule, and pricing addendum.  SBC MISSOURI represented that it would update the Detailed Billing Reports, which are available for inspection upon execution of a Protective Agreement, on a semi-annual basis). 

	SBC made commitments to the MPSCMO-PSC and Missouri CLECs in order to obtain the MPSCMO-PSC’s support for its 271 application.  Those commitments were embodied in the M2A and should not be eliminated unless SBC is willing to give up its 271 relief.

See also discussion under Issue No. 1 above.


	67.0 et. seq  Intentionally Omitted
	SBC’s language is included so as to require multiple CLECs, when they become affiliated with one another, upon expiration of the Agreements existing at the time they become affiliated, to adopt ICAs that contain substantially identical terms, including rates. Among other things, this requirement is designed to reduce the cost of the negotiation process to all Parties.



	SBC: Should this successor ICA be left silent as to whether it constitutes a contractual novation of the predecessor contract?
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	69.1
	69.1 None
	The contract already has an agreed provision in Section 39.1, stating the agreement supercedes any prior agreement, etc.  SBC’s additional clause is therefore superfluous.  In the K2A successor arbitration, the Arbitrator agreed that SBC’s addition is superfluous and should not be in the agreement.
	69.       ENTIRE AGREEMENT

69.1
The terms contained in this Agreement and any Appendices, Attachments, Exhibits, Schedules, and Addenda constitute the entire agreement between the Parties with respect to the subject matter hereof, superseding all prior understandings, proposals and other communications, oral or written between the Parties during the negotiations of this Agreement and through the execution and/or Effective Date of this Agreement. This Agreement shall not operate as or constitute a novation of any agreement or contract between the Parties that predates the execution and/or Effective Date of this Agreement. 


	The entire Agreement consist of the most current Appendices, Amendments Price Schedules, etc. and supersede all prior understanding, proposals, oral and written communications

	Issue: Should the phrase "End User" be explicitly defined in this ICA?
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	Throughout the Agreement.
	
	SBC proposes extensive, unwarranted, and, in some cases, inadvertent changes to the M2A, by making “end user” a defined term.  

On this issue of whether there can be any restrictions throughout the Agreement that would prohibit a CLEC from offering wholesale service to other carriers, there is no basis for that type of restriction in federal or state law or regulations.  There is nothing in the Telecommunications Act, in the FCC’s rules, or in Missouri state statutes or rules that purports to limit the incumbent LECs’ ICA obligations to CLEC service to retail customers only.  If Congress had intended a general restriction to limit interconnection, access to network elements, etc., solely to retail customers, it would have included that limitation directly in the statute.  It did not.  

With respect to FCC rules, SBC has an obligation to provide CLECs interconnection with its network “for the transmission and routing of telephone exchange traffic, exchange access traffic, or both” and to do so at any technically feasible point within its network, including at various specified points.  There is no interconnection limitation for retail-only service.  Similarly, with respect to network elements, under the Act and applicable FCC rules, the test for whether the incumbent LEC must make the facilities available as UNEs in particular circumstances depends on whether the CLEC is impaired otherwise, and there has been no blanket finding by the FCC of non-impairment for CLEC provision of service to wholesale customers unless the carrier seeks access to a UNE for the exclusive provision of mobile wireless services or interexchange service.  Indeed, the FCC’s UNE rules specifically provide that incumbent LECs “shall not impose limitations, restrictions, or requirements on the request for, or the use of, unbundled network elements for the service a requesting telecommunications carrier seeks to offer,” except with respect to specific limitations contained in those rules.  There is no retail-only restriction to be found in the UNE rules.  Because no such “retail-only” limitation is to be found in the law, SBC has no right to insist upon inclusion of such a restriction in an arbitrated interconnection agreement.  It is also important to note that the current M2A has not been interpreted by the Parties to be applicable solely for CLEC service to retail customers – i.e., this is a new restriction that SBC seeks to impose without any basis in law or regulation.

The Coalition also opposes SBC’s attempt to place limitations on wholesale service through the use of its definition since such a restriction would be unreasonably discriminatory and patently anticompetitive because it would effectively restrict the CLECs to providing service to only a subset of the market – i.e., to retail customers only – when SBC operates under no such restriction.  SBC offers service to both retail and wholesale customers and it would be severely detrimental to competition and to consumers of communications services to restrict CLECs solely to the retail segment of the market.  

SBC’s concerns seem to be primarily whether a CLEC may resell UNEs to other carriers.  But SBC has not taken a targeted approach to reach this limited goal of establishing resale restrictions; instead it has created a blanket defined term throughout the Agreement without evaluating whether the resale restriction is appropriate in any given circumstance.  The interconnection agreement has a broader scope than just the availability of UNEs.  For example, interconnection is another fundamental obligation under the Telecommunications Act and SBC’s language might be construed to permit SBC to deny interconnection to CLECs to the extent CLECs utilize interconnection (the two-way exchange of traffic and the facilities that permit same) with SBC in the process of providing wholesale service.  Similarly, collocation is undeniably an SBC obligation under the Act and the interconnection agreement but SBC so far has not claimed that collocation is available to CLECs only to the extent of their provision of service to retail customers.  Rather than using a defined term that can have unintended consequences, SBC should take a more targeted approach on whether a CLEC may sell a particular UNE to other carriers.  This can be addressed by specific language in the UNE attachment.  SBC should not be permitted to take its specific objections to wholesale service reflected in one attachment to make blanket changes throughout the Agreement.

The Arbitrator in the K2A successor proceeding noted that SBC had injected its defined term inappropriately throughout the inter-connection agreement, while presenting unreliable authority to justify the definition.  Consequently, the Arbitrator adopted the CLEC Coalition’s position that the term should not be defined.  This Commission should rule in the same manner.


	See defined term in Appendix Definition.
	The ICA needs a definition of End User since the concept is unique to the wholesale telecommunications field, and has developed an industry-specific meaning, different from that in ordinary English usage. For example, Newton’s Telecom Dictionary defines "End User" and explains the telecom industry use of this phrase. SBC proposes to define "End User" in a way to clarify that other telephone companies and Competitive Access Providers (CAPs) are not “end users” of CLECs as that term in used in the telecom industry. 


	“Lawful”: See SBC MISSOURI UNE Issue 1
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	Throughout the Agreement


	
	See CLEC Coalition’s position statement in SBC Issue 1, Att. 6 UNE DPL.
	Throughout the Agreement
	See SBC MISSOURI’s position statement  in SBC Issue 1, Att 6 Lawful UNE DPL

	Birch/ionex Statement of the Issue:

Should SBC MISSOURI be allowed to make changes in its UNE offerings that disrupt provisioning to Birch without advance notice or written approval of Birch?

SBC:

(a) Should CLECs language be included in the GT&C Appendix?

(b) Should the Interconnection Agreement obligate SBC to provide UNEs, collocation and resale services outside SBC MISSOURI’s incumbent local exchange area?
	BIRCH/  IONEX

ONLY
	1.3 and 1.7
	1.3
Except as provided in this Agreement, during the term of this Agreement, SBC MISSOURI will not discontinue, as to BIRCH/IONEX, any unbundled Network Element, Combination, or Ancillary Functions offered to BIRCH/IONEX hereunder.  During the term of this Agreement, SBC MISSOURI will not discontinue any Resale services or features offered to BIRCH/IONEX hereunder except as provided in this Agreement.  This Section is not intended to impair SBC MISSOURI’ ability to make changes in its Network, so long as such changes are consistent with the Act and do not result in the discontinuance  or operational disruption or modification of the offerings of unbundled Network Elements, Combinations or Ancillary Functions made by SBC MISSOURI to BIRCH/IONEX as set forth in and during the term of this Agreement. 

1.7
SBC MISSOURI shall make no change in any policy ,process, method or procedure used or required to perform its obligations under this Agreement, that, in whole or in part, could have the effect, is likely to have the effect, or has the effect of diminishing the value of any right of CLEC granted herein or term or condition included herein, or that could cause an inefficiency or expense for CLEC hereunder that did not exist at the Effective Date of this Agreement, without the prior review and written approval of CLEC, which consent may be withheld by CLEC in its sole discretion. In addition, SBC MISSOURI shall not be permitted to circumvent this obligation by the issuance of an Accessible Letter.    

	Birch/ionex requests language in § 1.3 and 1.7 that  prevents SBC from making unilateral changes in policy, process, method, or procedure used to perform its obligations under the ICA that cause operational disruption or modification without providing advance notice to Birch/ionex and having Birch/ionex agree to the modification.  

Birch/ionex’s proposed amendments are needed to ensure that SBC is prohibited from making changes that would cause operational disruption or modification without prior notification.

Based on several business experiences over the past three years under the existing ICA, SBC has made “policy” or “process” modifications unilaterally and without notice to Birch that materially and detrimentally affected Birch’s ability to obtain certain UNEs and services.  In large part, the problems arise as a result of unilateral changes that Birch/ionex is not made aware of until after SBC has already implemented and informed Birch/ionex that a particular process or UNE (including feature, function, or combination) is no longer available.  Because Birch/ionex have created and relied on processes, methods, and availability of UNEs (and/or services) from SBC, and SBC Missouri’s failure to have to provide advance notice is significantly detrimental and harmful to Birch/ionex and, ultimately its customers.  Birch/ionex seek language in Sections 1.3 and 1.7  that will establish much-needed standards to ensure: (a) a specific prohibition from SBC modifying a practice, process, procedure, or method of providing any service, network elements or offering under the ICA; (b) without advance notice to Birch/ionex; and (c) requiring mutual agreement before the change is made.  Each aspect of these proposed modifications is essential to a continued business-to-business relationship.  Through creation of standards, SBC and Birch/ionex should be able to work more closely on a business-to-business basis to promote communication of changes before they are effectuated to ensure seamless implications to Birch/ionex’s customers or business operations.  Such procedures should reduce the number of disputes brought to the Commission because advance notice and communication is required.

Birch/ionex submit that specific standards are needed in the ICA over SBC’s methods, processes and procedures to ensure that such changes are not made unilaterally to the detriment of Birch/ionex.  Contrary to SBC’s contention, the existing provisions in the ICA deal only with advance notice for network transmission modifications and do not arguably address the methods, procedures, and processes used by SBC for provision of services, elements, or offerings under the ICA.  

Birch/ionex’s proposed language is to ensure that changes in policy, process, method or procedure (in particular those that are implemented without Accessible Letter or authorized under the ICA) are prohibited unless or until SBC MISSOURI provides advance notice and the parties can mutually agree.  In addition, Birch/ionex’s language would specifically prevent SBC from using the Accessible Letter method to modify SBC Missouri’s obligations under the ICA.  SBC currently uses the Accessible Letter process to basically amend the ICAs, and such practice is not consistent with the original intent of the Accessible Letter process as it originated in the 271 process and is used to implement changes with little or no advance notice that affects Birch/ionex’s ability to provide service to its customers.  

In the K2A successor proceeding, the Arbitrator agreed that SBC must get a CLEC’s express written consent before it makes any change to its practices or publications, if it would result in a significant change in SBC’s provision of service to the CLEC.  Similarly, the T2A successor arbitration the PUC is requiring that SBC provide 45 days advance written notice for any policy, process, procedure or method affecting Birch/ionex.  Birch urges the Commission to adopt the CLEC Coalition’s position in Issue 45 (as the Kansas Arbitrator did).  In the alternative, Birch is willing to accept the Texas-ordered language in this proceeding for its Missouri ICA.
	1.3
in the event that SBC MISSOURI denies a request to perform the functions necessary to combine UNEs or to perform the functions necessary to combine UNEs with elements possessed by CLEC, SBC MISSOURI shall provide written notice to CLEC of such denial and the basis thereof Any dispute over such denial shall be addressed using the dispute resolution procedures applicable to this Agreement.  In any dispute resolution proceeding, SBC MISSOURI shall have the burden to prove that such denial meets one or more applicable standards for denial, including without limitation those under the FCC rules and orders, Verizon Comm. Inc. and the Agreement, including Section 2.12 of Attachment 6: Unbundled Network Elements. In any dispute resolution proceeding, CLEC shall have the burden to prove that such combination request meets UNE combining obligations as and to the extent required by FCC rules and orders, and Verizon Comm. Inc. v. FCC, 535 U.S. 467(May 13, 2002) (“Verizon Comm. Inc.”) and, to the extent not inconsistent therewith, the rules and orders of relevant state Commission and any other Applicable Law.

1.7
This Agreement sets forth the terms and conditions pursuant to which SBC MISSOURI agrees to provide CLEC with access to  unbundled Network Elements under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act in SBC MISSOURI's incumbent local exchange areas for the provision of CLEC's Telecommunications Services.  The Parties acknowledge and agree that SBC MISSOURI is only obligated to make available  UNEs and access to  UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act to CLEC in SBC MISSOURI's incumbent local exchange areas. SBC MISSOURI has no obligation to provide such  UNEs, Collocation, Interconnection and/or Resale to CLEC for the purposes of CLEC providing and/or extending service outside of SBC MISSOURI's  incumbent local exchange areas.  In addition, SBC MISSOURI is not obligated to provision  UNEs or to provide access to  UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act and is not otherwise bound by any 251(c) obligations in geographic areas other than SBC MISSOURI's incumbent local exchange areas. Therefore, the Parties understand and agree that the rates, terms and conditions set forth in this Agreement, and any associated provisions set forth elsewhere in this Agreement (including but not limited to the rates set forth in this Agreement associated with  UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act), shall only apply to the Parties and be available to CLEC for provisioning  telecommunication services within SBC MISSOURI's incumbent local exchange area(s) in Missouri when this Agreement has been approved by the Commission and is in effect. 
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Key:
Bold represents language proposed by SBC and opposed by CLECs.


Non-Bold Underline language represents language proposed by CLEC and opposed by SBC.


