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Overview of Project

m Prepare Compendium
m Develop Ethics Rules — present work
m Ethics Training
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Goals for Project

m Functional rules that provide clear
guidance to the Commission, regulated

community, and public
OWhat is permitted
O Consequences of violations

m Public confidence in operations of
Commission and creation of ethics rules
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Examination of Draft Rule on
Extra Record Communications

HINSHAW

& CULBERTSON LLP




Primary Concerns

mEnsure everyone has faith in
process and information used
to make decisions

mFairness or due process
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Basic Structure of Regulations

What is an Extra
Record

. . communication?
Extra Record Communications — Between commission

* Notice required adjudicator and
* Not considered when interested person

making decision *Regarding substance

of anticipated or
pending contested
case
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Basic Structure of Regulations

What is an Ex parte
communication?

Extra Record

Communications o
*Between commission

adjudicator and party

*Regarding substance
of anticipated or
pending contested
case

Fx Parte Communications
* Prohibited
*May result in sanctions
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Basic Structure of Regulations

m Governs all contested matters
O Anticipated contested matters — expected
within 30 days
O Matters that may convert to contested matters

m Regulates everyone, including staff and
public counsel

® HINSHAW
& CULBERTSON LLP

Arizona California Florida lllinois Indiana Massachusetts Minnesota Missouri New York Oregon Rhode Island Wisconsin




Communications Not Regulated

ona California Florida lllinois Indiana Massachusetts Minnesota Missouri New York Oregon Rhode Island Wisconsin

® In the hearing process

m Not about contested case or anticipated
contested case

m Not between (a) commission decision-maker
and (b) party or interested person

m Not about “the merits, specific facts, evidence,
claims, or positions that have arisen or are
reasonably likely to arise ”
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Basic Reporting Requirements

Arizona

m If party initiates, party must report
m If non-party initiates, commission must
report
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Protection for Commissioners
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m If a commissioner attempts to avoid or end
an ex parte communication someone else
initiates, the commissioner should not be
punished for that communication
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Communications

Ex Parte v. Extra Record

Ex Parte Communication
- Any communication outside of the hearing
process between

(a) the commission, a commissioner, the
technical advisory staff, or the presiding officer
assigned to the proceeding and

(b) a party or anticipated party, or agent of a
party or anticipated party,

- regarding the merits, specific facts, evidence,
claims, or positions that have arisen or are
reasonably likely to arise in a contested case or
anticipated contested case.

Ex parte communications shall not include a
communication regarding general regulatory
policy allowed under Missouri Revised Statute §
386.210.4.
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Extra Record Communication

— Any communication outside of the hearing
process, including but not limited to an ex parte
communication, between

(a) the commission, a commissioner, the technical
advisory staff, or the presiding officer assigned to
the proceeding and

(b) any person interested in a contested case
or anticipated contested case

-regarding the merits, specific facts, evidence,
claims, or positions that have arisen or are
reasonably likely to arise in a contested case or
anticipated contested case.

Extra record communications shall not include a

communication regarding general regulatory
policy allowed under Missouri Revised Statute §

386.210.4.
HINSHAW
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Selected Definitions

m Ex Parte Communication - Any communication outside
of the hearing process between (a) the commission, a
commissioner, the technical advisory staff, or the
presiding officer assigned to the proceeding and (b) a
party or anticipated party, or agent of a party or
anticipated party, regarding the merits, specific facts,
evidence, claims, or positions that have arisen or are
reasonably likely to arise in a contested case or
anticipated contested case. Ex parte communications
shall not include a communication regarding general
regulatory policy allowed under Missouri Revised Statute
§ 386.210.4.
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m Extra Record Communication — Any communication
outside of the hearing process, including but not limited
to an ex parte communication, between (a) the
commission, a commissioner, the technical advisory
staff, or the presiding officer assigned to the proceeding
and (b) any person interested in a contested case or
anticipated contested case regarding the merits, specific
facts, evidence, claims, or positions that have arisen or
are reasonably likely to arise in a contested case or
anticipated contested case. Extra record
communications shall not include a communication
regarding general regulatory policy allowed under

14 Missouri Revised Statute § 386.210.4. HINSHAW
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What Cases Covered

m Contested Case - Any proceeding before the
commission in which legal rights, duties or privileges of
specific parties are required by law to be determined
after hearing. This includes . . . [Does the regulatory
community believe examples would be helpful?]

m Anticipated Contested Case — Any case that a person
anticipates, knows or should know will be filed before the
commission within 30 days and that such person
actually anticipates or should anticipate will be or
become a contested case.
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Coverage of Rule

m Party - Any applicant, complainant, petitioner,
respondent, or intervenor in a contested case before the
commission. Commission staff and the public counsel
are also parties unless they file a notice of their intention
not to participate in the relevant proceeding within the
period of time established for interventions by
commission rule or order.

m Anticipated Party — A person who anticipates, knows or
should know that such person will be a party to an
anticipated contested case.
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Additional Issue with Definition

m General Regulatory Policy — Shall have
the same meaning as in Missouri Revised
Statute § 386.210.4.

m Does the regulatory community believe
examples would be helpful?
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No Consideration for Extra Record
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(4) No Consideration for Extra Record
Communications — An extra record
communication shall not be considered as
part of the record on which a decision is
reached by the commission, a
commissioner, or presiding officer in a
contested case.
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Prohibition on Ex Parte

Communications

(2) Prohibition on Ex Parte Communications
Regarding Contested or Anticipated Contested
Cases — No party or anticipated party shall initiate,
participate in, or undertake, directly or indirectly, an ex
parte communication.

(2) Ex Parte Communications by Commission — A
commissioner, technical advisory staff, or the presiding
officer assigned to a proceeding shall not initiate,
participate in, or undertake, directly or indirectly, an ex
parte communication regarding a contested case.
However, . . .
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Exclusions from Ex Parte Rule

For commissioners: (2) . . . However, it shall not
constitute participation in or undertaking an ex

parte communication if such person:

a.Does not initiate the ex parte communication;

b.Immediately withdraws from or ends the ex parte
communication, or immediately alerts the initiating
person that the communication is not proper outside
the hearing process and makes a reasonable effort to
withdraw from or end the communication; and

c. Files notice in accordance with sections (5) and (6) of
this Rule, as applicable.
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Exclusion for Everyone

(3) Exclusions from Ex Parte Communications — The following
communications shall not violate sections (1) or (2) of this rule. However,
communications governed by subsections (3)(a) and (3)(b) still must be
disclosed as an extra record communication in accordance with sections
(5), (6), and (7) as applicable:

a. A communication between (a) the commission, a commissioner, the technical
advisory staff, or the presiding officer assigned to the proceeding and (b) a
member of the general assembly or other governmental official allowed under
Missouri Revised Statute § 386.210.5; or
b. A communication between (a) the commission, a commissioner, the technical
advisory staff, or the presiding officer assigned to a proceeding and (b) a public
utility who is a party to a contested case, or an anticipated party to an anticipated
contested case, notifying the commission, commissioner, technical staff, or
presiding officer of an anticipated or actual interruption or loss of service or
providing an update regarding efforts to restore service after such an interruption
or loss of service; or
c. A communications between (a) the commission, a commissioner, or technical
advisory staff and (b) commission staff relating to exercise of the commission’s
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Notice of Extra Record
Communications

(5) Notice of Extra Record Communications in Contested Cases —
A person who initiates an extra record communication regarding a
pending case shall on the next business day following such
communication give notice of that communication as follows:

a. If the communication is written, the initiating person or party shall file a
copy of the written communication in the official case file of each
discussed case and serve the copy of the written communication upon
all parties of record in those discussed cases; or

b. If the communication is not written, the initiating person shall file a
memorandum disclosing the communication in the official case file of
each discussed case and serve such memorandum on all parties of
record in those discussed cases. The memorandum must contain a
summary of the substance of the communication and not merely a
listing of the subjects covered.
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Extra Record in Anticipated Cases

(6) Notice of Extra Record Communications in
Anticipated Contested Cases — A person who initiates
an extra record communication regarding an anticipated
contested case that is not a pending case shall within
five business days of the later of (a) becoming a party to
the contested case or (b) the conversion of the case to a
contested case, give notice of the extra record
communication. The notice shall be made in the manner
set forth in subsections (5)(a) and (b), and shall also
include a description of the anticipated contested case
discussed in the communication.
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Notice by Commission

(7) Notice by Commission — In addition to
sections (5) or (6) of this Rule, if an extra record
communication regarding a pending case is
initiated by a person not a party to the discussed
case, the commissioner, the technical advisory
staff, or the presiding officer assigned to the
discussed case shall give notice of the extra
record communication in the manner set forth in
subsections (5)(a) and (b).
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Sanctions

(8) Sanctions - The commission may issue an
order to show cause why sanctions should not
be ordered against any person engaging in an
ex parte communication in violation of
subsection (1) of this rule or a failure to file
notice as required under sections (5) or (6) of
this rule. The commission may also issue an
order to show cause why sanctions should not
be ordered against any attorney who violates
section (10) of this rule.
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Handling of Pre-Notice Filings

(9) Collection of Pre-Case Notice Filings
— The secretary of the commission shall
create a repository for any extra record
communication filed in anticipation of an
anticipated contested case. Once such a
case has be filed, the secretary shall
promptly file any such notices in the official
case file for each discussed case.
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Duties for Attorneys

(10) Attorney Duties — An attorney appearing before the commission
shall:

a. Make reasonable efforts to ensure that the attorney and any person
whom the attorney represents avoid initiating, participating in, or
undertaking an ex parte communication prohibited by section (1);

b. Make reasonable efforts to ensure that the attorney and any person
whom the attorney represents gives notice of any extra record
communication as directed in sections (5) and (6);

c. Prepare a notice in accordance with subsections (5) or (6) when
requested to do so by the commission, a commissioner, technical
advisory staff, or the presiding officer assigned to a contested case;

d. Make reasonable efforts to notify the secretary when a notice of pre-
filing extra record communication is not transferred to a case file as set
forth in section (9); and

e. Comply with all the Missouri Rules of Professional Conduct.
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Closing

m For further information, please contact:

Michael Downey

Hinshaw & Culbertson, LLP
701 Market Street, Suit 1300
St. Louis, Missouri 63101
(314) 241-2600 main

(314) 425-2104 direct

(314) 425-7428 fax
mdowney@hinshawlaw.com

Note: Hinshaw logs extra-commission
communications.
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