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COMES NOW Respondent Sprint Missouri, Inc. d/b/a Sprint (“Sprint”), pursuant to 4 CSR 240-2.080(16), and for its Reply to Complainants' Suggestions in Opposition to Respondents Separate Motions to Dismiss Complaint, (“Suggestions in Opposition” or “Suggestions”) respectfully requests that the Commission dismiss the Complaint for failure to state a claim and states as follows:

I. INTRODUCTION

The Complaint should be dismissed for failure to state a claim for both procedural and substantive reasons.  Procedurally, the Complaint fails to allege that Sprint violated a law, rule or order.  The Complaint requests refunds based upon an examination of Sprint's payphone rates in light of the new services test.  The Commission already approved Sprint's rates under the new services test in 1997.  Thus, this Complaint, never alleges, as it must under Missouri law, a violation of an order, rule or law.  Also in violation of Missouri law, the Complaint collaterally attacks the Commission's previous approval of Sprint's rates.  Moreover, the Complaint must be dismissed because it asks the Commission to award money damages, which the Commission cannot do.  But, even if the Commission did have such jurisdiction, it would be engaging in retroactive rulemaking in violation of Missouri law.  
Substantively, the Complaint against Sprint is based upon allegations that Sprint’s payphone rates are unreasonable because they do not comply with the new services test established by the FCC.  The Complaint must be dismissed for the simple reason that the FCC and this Commission recently have found that the new services test does not apply to non-BOC ILECs like Sprint.  Thus, the claims asking for refunds based on Sprint not applying the new services test retroactively since April 15, 1997 fail as a matter of law.  Even if the Commission changes its mind and decides to apply the new services test prospectively to non-BOC ILECs, the Commission in 1997 examined and found that Sprint’s payphone rates comply with FCC standards, including the new services test as interpreted at that time. 
II. THE STATUTORY REQUIREMENT OF SECTION 386.390 RSMo. THAT A COMPLAINT MUST ALLEGE A VIOLATION OF LAW, RULE OR COMMISSION ORDER IS JURISDICTIONAL AND THE COMPLAINT AGAINST SPRINT MUST BE DISMISSED FOR FAILURE TO COMPLY WITH THIS REQUIREMENT.

The requirement that a Section 386.390 complaint contain an allegation of violation of law, rule or commission order is jurisdictional and requires the dismissal of a complaint that lacks such allegations.  State ex. rel. Ozark Border Electric Cooperative v. Public Service Commission of Missouri, 924 S.W. 2d 597, 599-600 (Mo. App. W. D. 1996).  Complainants suggest that they are not bound by these jurisdictional pleading requirements because: (1) the complaint was “brought pursuant to Section 386.390.1, but under its provisions on challenges to reasonableness of rates,” and (2) the complaint was “brought pursuant to Section 392.400.6, which expressly permits challenges to the reasonableness and lawfulness of rates charged by noncompetitive telecommunications companies.”  (Suggestions, p. 4).  Neither of these arguments saves the Complaint against Sprint from jurisdictional dismissal.

Regarding the first argument, contrary to Complainants’ Suggestions, the Complaint against Sprint is based upon alleged non-compliance with the new services test for which Complainants seek recovery of rate overcharges dating back to April 15, 1997.  (Complaint  ¶ 58).  The Complaint is quite explicit that Sprint’s payphone provider rates “do not comply with the new services test and, therefore, are unjust, unreasonable, and unlawful.” (Complaint, ¶ 54).  Although the Complaint asserts that Sprint was required to comply with the new services test, there is no allegation that any non-compliance by Sprint violated any law, rule or commission order that this Commission has jurisdiction to enforce.  Indeed the Commission approved Sprint’s tariffs for payphone rates in Case No. TT-97-421.  The Complaint does not merely challenge the “reasonableness of rates” but alleges past violations of the new services test and seeks recovery of rate overcharges as a result.  In order to obtain the relief sought from this Commission, Complainants must allege the law, rule or Commission Order violated by Sprint’s alleged failure to comply with the new services test.  The absence of the required complaint allegations is jurisdictional and the Complaint must be dismissed.

With respect to the second argument that the Complaint was “brought pursuant to Section 392.400.6, which expressly permits challenges to the reasonableness and lawfulness of rates charged by noncompetitive telecommunications companies,”
 the Complaint again does not stand jurisdictionally.  This Commission addressed this issue previously in an MCI complaint brought against SWBT in 1997.  There the Commission determined that it did not have jurisdiction under Section 392.400.6 because that section "addresses the enforcement by the Commission of the segregation of noncompetitive services from transitionally competitive or competitive services."
  Complainants discuss the MCI case in footnote 11 of their Suggestions.  No mention is made in their discussion that this is a case about subsidization.

Instead, Complainants want their version of the new services test to be applied retroactively back to 1997 without alleging that a Commission rule or order has been violated.  Complainants also rely upon a 1989 Commission decision in AT&T v. GTE North.  While the Commission did not dismiss the case there on the grounds of Section 392.400.6, it did not conduct an analysis of the issue as the Commission did more recently in the 1997 MCI case.  Also, Complainants fail to point out that in AT&T v. GTE North  the Commission decided that it could not adjust GTE North’s rates retroactively or require the Respondent to refund the Complainant any overbilling - the very requests for relief that Complainants are asking for here.
  

In sum, the Commission does not have jurisdiction to decide this Complaint.  There are no allegations that Sprint violated a particular law, rule or order or that Sprint’s payphone rates do not comply with the Commission’s order in TT-97-421.  Moreover, Complainants' Suggestions do not claim that the reasonableness of the rates can be attacked due to cross-subsidization under Section 392.400.6 in line with the more current and persuasive Commission authority.

III. THE COMPLAINT SEEKS RETROSPECTIVE RELIEF AND CONSTITUTES A COLLATERAL ATTACK IN VIOLATION OF SECTION 386.550 AGAINST THE COMMISSION’S ORDER APPROVING SPRINT’S TARIFF IN CASE NO. TT-97-421.

The Complaint is an illegal collateral attack upon the Sprint Payphone Order decided by the Commission in 1997. Section 386.550 RSMo states:

“In all collateral actions or proceedings the orders and decisions of the commission which have become final shall be conclusive.”

On April 11, 1997 this Commission issued the Sprint Payphone Order, effective April 15, 1997.
  This Order approved Sprint’s tariff sheets and specifically found “that the tariff sheets filed by Sprint ... are in compliance with the FCC directives and should be approved.”
 The Motion to Suspend Sprint’s Tariffs and Application to Intervene of Midwest Independent Coin Payphone Association in Case No. TT-97-421 were denied by the Commission.  No Application for Rehearing or statutory review was prosecuted under Section 386.500 and 386.510 RSMo and the Commission’s Order became final on April 15, 1997.

“A tariff that has been approved by the Public Service Commission becomes Missouri law and has the same force and effect as a statute enacted by the legislature.”  Bauer v. Southwestern Bell Telephone Company, 958 S. W. 2d 568, 570 (Mo. App. W.D. 1997).   If a party does not seek or successfully prosecute a statutory review of a Commission Order approving a tariff, the order is final and cannot be attacked in a collateral proceeding.  State ex rel. Mid-Missouri Tel. v. PSC, 867 S. W. 2d 561, 565 (Mo. App. W.D. 1993).  

Sprint’s tariffed rates challenged by Complainants were approved in the Sprint Payphone Order in Case No. TT-97-421.  Complainants do not allege that Sprint charged them based on rates other than those approved by the Commission in Case No. TT-97-421.  Moreover, Complainants seek “a refund in the amount of the difference between rates approved by the Commission under the new services test, and the rates charged by Sprint to the Complainants since April 15, 1997.”
  The Complaint seeking refunds is a collateral attack on a final Commission Order that approved the rates charged to Complainants.  The failure of the payphone association or any other person to seek or obtain statutory review of the Sprint Payphone Order approving Sprint’s tariffs in Case No. TT-97-421 bars Complainants' retrospective challenge to those tariffs in this collateral proceeding under Section 386.550 RSMo.

IV. THE REQUEST OF COMPLAINANTS FOR A REFUND BASED ON THE AMOUNT OF THE DIFFERENCE BETWEEN ANY RATES APPROVED BY THE COMMISSION UNDER THE NEW SERVICES TEST AND THE RATES CHARGED BY SPRINT UNDER SPRINT’S TARIFF EFFECTIVE APRIL 15, 1997 WOULD CONSTITUTE UNLAWFUL RETROACTIVE RATEMAKING.

Section 392.200.2 RSMo. (2000) provides in pertinent part that “No telecommunications company shall charge, demand, collect or receive a different compensation for any service rendered or to be rendered than the charge applicable to such service as specified in its schedule on file and in effect at that time.”  (Emphasis Added).  Sprint’s rate schedules filed with the Commission set forth the rates for payphone services charged by Sprint effective April 15, 1997.  Those rate schedules were approved by this Commission in Case No. TT-97-421 and Complainants do not allege that Sprint’s charges for payphone services deviated from those approved by the Commission.  

Complainants request that this “Commission order Sprint to calculate and pay to the Complainants the difference between the rates charged to the Complainants since April 15, 1997 and the date of the implementation of the Commission’s orders in this proceeding.” (Complaint, ¶ 58.e.).  Sprint contends in paragraph 6 of its Motion to Dismiss that the refunds requested by Complainants would constitute retroactive ratemaking because refunds would require a redetermination of rates already approved by this Commission and paid to Sprint under the approved tariff.

Complainants deny that they are requesting retroactive ratemaking and assert that “the essential principle of the rule against retroactive ratemaking is that when the estimates prove inaccurate and costs are higher or lower than predicted, the previously set rates cannot be changed to correct the error….”(Suggestions, ¶15.)  Complainants misconstrue the “essential principle” of the prohibition against retroactive ratemaking in Missouri.  The “essential principle” is that in determining the rate to be charged the PSC may only:

consider past excess recovery insofar as this is relevant to its determination of what rate is necessary to provide a just and reasonable return in the future, and so avoid further excess recovery….  (citation omitted).  It may not, however, redetermine rates already established and paid without depriving the utility (or the consumer if the rates were originally too low) of his property without due process.

The Complaint does not allege that Sprint failed to comply with its payphone services rate schedules filed with and approved by this Commission in Case No. TT-97-421.  Even if application of the new services test as urged by Complainants resulted in different, lower payphone rates charged by Sprint, such relief can only be granted prospectively.  Complainant’s request for rate overcharge recovery from Sprint would require a redetermination of rates already established and paid under Sprint’s lawful, approved rate schedule.  Complainant’s request for refunds must be dismissed because it constitutes retroactive ratemaking prohibited by Missouri law.

V. THE COMMISSION LACKS THE POWER TO ORDER A PECUNIARY REPARATION OR REFUND AS REQUESTED BY COMPLAINANTS

The decisional law of Missouri is clear that the entry of a judgment or order for the recovery of money is a judicial function exercisable only by the judicial branch of government.
  As an administrative body and not a court, “the Commission has no power to exercise or perform a judicial function, or to promulgate an order requiring a pecuniary reparation or refund.”

Complainants are clearly seeking pecuniary reparation or refund when they assert that they “are entitled to a refund” for the rates charged by Sprint to the Complainant’s and request that “the Commission order Sprint to calculate and pay to the Complainants the difference between the rates charged to the Complainants since April 15, 1997 and the date of the implementation of the Commission’s orders in this proceeding.”

Complainants assert in Footnote 12 of their suggestions that “the refunds requested in the Complaint do not reach to the level of damages or a prohibited decree in equity.”  No authority is cited in support of this distinction and no reported decision recognizes that the Commission has power to order refunds that “do not reach the level of damages.”  In fact, the reported cases recognize that “the Commission has no power . . . to promulgate an order requiring a pecuniary reparation or refund.”
  The refunds requested by Complainants are beyond the jurisdiction of this Commission to grant and such requested relief should be dismissed or stricken from the Complaint.

VI. The New Services Test Should Not be Applied to Sprint

In addition to the Complaint failing on jurisdictional and procedural grounds, the allegations have no substantive merit.  The Commission is not required to apply the new services test to non-BOC LECs.  Thus, the Complaint, based upon applying the new services test retroactively to Sprint's payphone rates, must be dismissed for failure to state a claim against Sprint.

Sprint is an ILEC in Missouri but is not a Bell Operating Company (BOC).
  The FCC recently has confirmed that it has no jurisdiction to require non-BOC LECs to apply the new services test when tariffing payphone services.  Further, this Commission and another state commission agree that the new services test should not be applied to non-BOC LECs.  Accepting all of the Complaint’s allegations as true, there is no set of facts that would give Sprint the duty to retroactively comply with a new services test so as to allow the Commission to retroactively change Sprint’s payphone services rates.  Moreover, before the FCC concluded that it did not have jurisdiction to apply the new services test to non-BOC LECs, its rules from 1997 until 2002 required all ILECS to pass a new services test for payphone rates. This Commission concluded that Sprint met the then current FCC directives in the Sprint Payphone Order.  That decision already satisfies any requirements that this Commission may impose in the future on Sprint related to compliance with the new services test.  The Commission should dismiss the Complaint against Sprint because the new services test cannot be applied retroactively and the Commission’s previous investigation of Sprint’s rates satisfy any prospective application of the new services test. 

A. Two Recent FCC Orders Confirm That The New Services Test Cannot Be Applied To Sprint

The FCC has grappled with the requirements of Section 276 of the Telecommunications Act of 1996 ("the Act") for years and has applied the nonstructural safeguard requirements, including the new services test, upon all ILECs since 1997.  Yet, two recent FCC decisions confirm that the FCC regulations, including application of the new services test, do not now and should not have been applied to non-BOC LECs, including Sprint, for the last five years.

First, some background on Section 276 and the FCC’s application of its requirements is necessary.  Section 276 requires “any Bell operating company that provides payphone service” to not subsidize its payphone services and to not prefer or discriminate in favor of its payphone service.
  To effectuate the non-discrimination requirements of Section 276(a)(1) and (2), Congress required the FCC to enact rules that “prescribe a set of nonstructural safeguards for Bell operating company payphone service …, which safeguards shall, at a minimum, include the nonstructural safeguards equal to those adopted in the Computer-III … proceeding.”
  Congress was clear.  The requirements of Section 276 apply only to BOCs.  

While the statutory sections cited above do clearly place the requirements on Bell operating companies alone, the FCC’s previous payphone orders applied the non-discrimination requirements to all LECs over the years.
  In essence, the new services test applied to all LECs including Sprint from 1997 to 2002.
  Thus, Sprint’s tariff filings approved by this Commission in 1997 in Case No. TT-97-421 complied with the FCC requirements and this Commission found that to be the case.  “Having reviewed Sprint’s tariff, MICPA’s pleadings and Staff’s recommendation, the Commission finds that the tariff sheets filed by Sprint on January 15, 1997, as amended, are in compliance with the FCC directives and should be approved.”
  Thus, when the FCC orders applied the new services test to non-BOC LECs, the Missouri Commission found that Sprint’s tariff filings complied with all FCC directives and approved them.

A coalition of LECs (“LEC Coalition”) (which did not include Sprint) challenged the applicability of the new services test and FCC jurisdiction, in general, over intrastate payphone line rates.  The FCC found in the Wisconsin Order that Section 276 gives it “jurisdiction over the intrastate payphone line rates charged by BOCs.”
  But the FCC also expressly found that it does “not have jurisdiction over such rates charged by non-BOC LECs.”  The FCC found:

It is important to note that we require only BOCs, and not LECs generally to provide payphone lines at cost-base rates.  Because Sections 276(a) and (b)(1)(C) apply only to BOCs, we do not find that Congress has expressed with requisite clarity its intention that the Commission [FCC] exercise jurisdiction over the intrastate payphone prices of non-BOC LECs.  Since there are statutory provisions that empower us to apply the new services to payphone line rates and grant us that authority only over BOCs, we do not have a Congressional grant of jurisdiction over non-BOC LEC line rates.”

Thus, by its own finding, the FCC does not have jurisdiction today and did not have jurisdiction when it issued the Payphone Order and Order on Reconsideration to require non-BOC LECs like Sprint to apply the new services test.  Recognizing this, the FCC vacated its previous Bureau Order to the extent that it “required application of the new services test to non-BOCs”
 and also relieved the non-BOC LECs in that case, TDS and Century, from complying with the new services test.
  The Common Carrier Bureau of the FCC later affirmed that the FCC did not have jurisdiction over the payphone line rates of non-BOC LECs.  The Order states: 

As a matter of jurisdiction under Section 276, the Wisconsin Order rulings do not extend to non-BOC LECs.  The Oklahoma petition was filed by a group of independent incumbent LECs, which are not required to comply with the rulings in the Wisconsin Order that apply to BOCs only.

The FCC and now its Common Carrier Bureau have found that the FCC never had authority to order non-BOC compliance with the new services test.  It is folly for Complainants to now ask this Commission to require Sprint to apply retroactively some version of the new services test to Missouri PSC approved rates in effect since 1997 when the FCC now has concluded that it never had the authority to order non-BOC LECs like Sprint to calculate its rates in such a manner.  Yet, the Complaint specifically seeks refunds from Sprint retroactive to April 15, 1997  based upon an application of the new services test from the Payphone Order, the Order on Reconsideration and the Wisconsin Order.
  For this reason alone, the Complaint must be dismissed for failure to state a claim.  Given the decision in the Wisconsin Order, it is Sprint, not Complainants, that possibly could request the Commission to retroactively revise its rates claiming that it never had the duty to comply with the new services test.  Sprint though is not asking the Commission to do so.  It is inconceivable given the current state of the law to ask the Commission to foist a different application of the new services test upon Sprint.

B. This Commission Already Has Found That Application Of The New Services Test To Non-BOC LECs “Appears To Be Without Merit”

The Commission already had a sneak preview of the Complaint and appropriately commented that the new services test is only applicable to Bell operating company LECs. The preview came in August, 2002 when the Midwest Independent Coin Payphone Association (“MICPA”) filed a motion to suspend and application to intervene in Case No. TM-2002-232.  In that case on May 21, 2002, the Commission approved the transfer of GTE Midwest’s exchanges to CenturyTel of Missouri and ordered CenturyTel to file tariffs within 45 days.  The MICPA attempted to intervene and attack the tariffs of CenturyTel for failing to comply with the FCC’s new services test.
  Staff and CenturyTel both filed responses to the MICPA motions which the Commission stated, “on initial examination suggest that the new Services Test referred to by MICPA is applicable, in fact, only to Local Exchange Carriers that are Bell Operating Companies.  CenturyTel is not a Bell Operating Company.”
  The Commission then recited in a footnote an excellent analysis why the MICPA motion in CenturyTel had no merit.  The same applies to the Complaint here.

The “new services test” is one of the “nonstructural safeguards” promulgated by the FCC as required by Section 276 of the Telecommunications Act of 1996, codified as 47 U.S.C. Section 276. That section requires that the FCC “prescribe a set of nonstructural safeguards for Bell operating company payphone service . . . .” MICPA particularly relies upon the FCC’s January 31, 2002, Memorandum Opinion and Order in In the Matter of Wisconsin Public Service Commission Order Directing Filings, FCC 02-25; Bureau/CPD No. 00-01 (“Wisconsin Order”), which MICPA characterized as requiring this Commission to apply the new services test to CenturyTel’s tariffs. However, the FCC itself acknowledged in the Wisconsin Order that it lacked authority to require the application of the new services test to Local Exchange Carriers that are not Bell Operating Companies: “Since there are statutory provisions that empower us to apply the new services test to payphone line rates and grant us that authority only over BOCs, we do not have a Congressional grant of jurisdiction over non-BOC LEC line rates.” Wisconsin Order at Para. 42. Thus, MICPA’s motion appears to be without merit.

For the same reasons that the MICPA motion appeared to be without merit in the group’s belated attempt to challenge CenturyTel’s tariffs, the Complaint filed in this case is without merit and must be dismissed. 

The North Carolina Utilities Commission too has recently examined application of the new services test.  That commission held on reconsideration that its earlier decision that the “NST (new services test) need not be applied to non-BOC LECs as a matter of law is well-supported.”
  Complainants' entire argument against Sprint is based upon application of the new services test.  As the North Carolina Commission and this Commission have found, there simply is no argument to be made that a non-BOC LEC must comply with the new services test.  It follows that the Commission cannot retroactively reexamine whether Sprint complied with the new services test when the FCC expressly concluded that it never had jurisdiction to apply the test to non-BOCs.

C. There Is No Need To Reexamine Sprint’s Payphone Rates

The FCC found in the Wisconsin Order and affirmed again in the North Carolina Order that it never had the jurisdiction or authority to order non-BOC LECs like Sprint to comply with the new services test.  Under the (now mistaken) perception that the new services test applied to it, Sprint filed and the Commission approved over the objections of the MICPA, tariffs in April 1997 that complied with the relevant FCC directives in the Payphone Order and the Order on Reconsideration.  The Complaint asks the Commission to now reexamine the rates it approved when it and Sprint thought the new services test applied to non-BOC LECs.  The Complaint cites as authority the FCC’s statement encouraging state commissions to apply the new services test to non-BOC LECs.
  Yes, the FCC has given state commissions the flexibility to determine if the new services test should be applied to non-BOC LECs.  This flexibility though does not support maintaining the Complaint for two reasons.

First, since the FCC new services test never should have applied to Sprint’s rates pursuant to the Wisconsin Order, the Complaint cannot recover any amounts retroactively for the alleged failure to comply with a methodology that the FCC had no jurisdiction to order.

Second, this Commission has no need to reexamine either retroactively or prospectively Sprint’s payphone rates in light of the Wisconsin Order because it already has examined and approved those rates in Case No. TT-97-421.  The Commission found that Sprint’s tariff sheets “are in compliance with the FCC directives and should be approved.  The Commission finds the tariff sheets properly provide nondiscriminatory network access services and unbundled features; therefore, MICPA’s Motion to Suspend Tariffs and Application to Intervene should be denied.”
  There has been no finding by the Commission or a Court that Sprint misapplied the FCC directives.  Thus, the Complaint’s request for Sprint to demonstrate compliance with the new services test both retroactively and prospectively is moot and must be rejected. Even if the Commission accepts the FCC's encouragement to apply the new services test, it need not and should not entertain the Complaint here.  The Commission has already conducted a full examination of Sprint's rates and concluded that they satisfied the FCC directives, including the new services test.  Further, examination would render the Commission's previous final order in TT-97-421 meaningless and  is prohibited under Missouri law.

WHEREFORE, for the reasons stated in Sprint’s Motion to Dismiss and in this Reply, the Complaint against Sprint is procedurally and substantively defective and must be dismissed.

Respectfully submitted,
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� Complaint, ¶ 58 (emphasis added).


� State ex rel. Gen. Tel. Co. v. Public Service Commission, 537 S.W. 2d 655, 666 (Mo. App. 1976).


� State ex rel. Util. Consumers Council, Etc. v. P.S.C., 585 S.W. 2d 41, 58 (Mo. banc 1979).


� State ex rel. Laundry, Inc. v. PSC, 34 S.W. 2d 37, 46 (Mo. 1931)


� Laundry, supra; State ex rel. Barvick v. Public Service Commission, 606 S.W. 2d 474, 476 (Mo. App. W.D. 1980).


� Complaint, ¶ 58.e.


� Barrick, supra.


� See 47 U.S.C. § 153(35)(A) for a listing of Bell Operating Companies.


� 47 U.S.C. § 276(a)(1) and (2).


� 47 U.S.C. § 276(b)(1)(C) (Emphasis Added).


� See, In the Matter of Wisconsin Public Service Commission: Order Directing Filings, CCB/CPD No. 00-01, Mem. Op. and Order, FCC 02-25, 17 FCC Rcd 2051 (rel. January 31, 2002) (“Wisconsin Order”), ¶ 31 citing, Implementation of the Pay Telephone Reclassification and Compensation Provisions of the Telecommunications Act of 1996, CC Docket 96-128, First Report and Order, 11 FCC Rcd 20541 (Sept. 20, 1996) (“Payphone Order” or “First Payphone Order”); Order on Reconsideration, FCC 96-439, 11 FCC Rcd 21233 (Nov. 8, 1996) (“Payphone Reconsideration Order").


� “In the First Payphone Order, we asserted such authority (authority over the intrastate component of payphone line rates) and ordered that all LEC payphone line rates be cost-based, as measured by the new services test.”  Wisconsin Order, ¶ 31.  See Payphone Reconsideration Order, ¶ 163, f.n. 929.


� Sprint Payphone Order., p. 4.


� Complainants' Suggestions in Opposition clear up a possible misperception from Sprint’s Motion to Dismiss.  See Suggestions in Opposition, p. 18.  Sprint acknowledges that its tariffs filed in 1997 complied with all FCC directives, including the new services test as set out in the Payphone Order and Payphone Reconsideration Order and the Commission agreed that was so in its Order in Case No. TT-97-421. 


� Wisconsin Order, ¶ 31,


� Wisconsin Order, ¶ 42 (emphasis added).


� Wisconsin Order, ¶ 43, f.n. 101.


� Wisconsin Order, ¶ 67.


� In the Matter of North Carolina Payphone Association Petition for Declaratory Ruling, et. al., CCB/CPD No. 99-27, 99-31, 99-35, Order (Rel. March 5, 2002) (“North Carolina Order”), ¶ 5.


� See Complaint, ¶¶ 57-58.


� In the Matter of the Joint Application of GTE Midwest Inc. d/b/a Verizon Midwest, and CenturyTel of Missouri, LLC, for 1) Authority to Transfer, etc., Case No. TM-2002-232, Order Denying Application to Intervene, Denying Motion to Suspend Tariff, Approving Tariffs, Canceling Tariffs, and Directing Filing (“CenturyTel Order”).


� CenturyTel Order, pp. 2-3.


� CenturyTel Order, p. 3, f.n. 2 (Emphasis Added).


� In the Matter of Petition of the North Carolina Payphone Association for Review of Local Exchange Company Tariffs for Basic Payphone Services, Order on Reconsideration, North Carolina Utilities Commission, Docket No. P-100, Sub 84b (October 23, 2002), p. 5.


� See Suggestions in Opposition, p. 19; Wisconsin Order, ¶ 42.


� See Wisconsin Order ¶ 67 relieving the non-BOC LECs, TDS and Century, of the obligation to comply with the new services test.


� Sprint Payphone Order, p. 4.
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