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I.
INTRODUCTION AND BACKGROUND
Q.
PLEASE STATE YOUR NAME, TITLE, AND QUALIFICATIONS.
A.
My name is Don Price.  I am employed by MCI, Inc. (the parent company of Petitioners, collectively referred to as “MCI” or “MCIm”) as Senior Manager of Policy and Planning in the Law and Public Policy division.  I have more than 25 years experience in telecommunications, most of which is in the area of public policy.  For the past 12 years, my job responsibilities at MCI have focused on policy issues relating to the opening up of previously monopoly local telecommunications markets.  I have testified on a wide range of issues in a number of arbitration proceedings related to interconnection agreements between MCI and incumbent local exchange carriers.  My responsibilities require that I work closely with many different organizations in the company, including the personnel responsible for the design and operation of the company’s network, as well as those who sell services to customers across all market segments.  



One of my earliest involvements with interconnection agreements was in negotiations with SBC for the initial Texas interconnection agreement between our two companies.  I have had continued involvement with issues in MCI’s interconnection agreements, including both internal and external discussions and providing testimony in arbitration proceedings in a number of state proceedings in the south, the southwest, and the mid-west.  My detailed qualifications, including all of the proceedings in which I have filed testimony, are included in Attachment DGP-1 to my testimony.
II.
PURPOSE OF TESTIMONY
Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
I am addressing the technical and policy foundations for MCI’s positions on numerous issues pertaining to its access to and use of unbundled network elements (“UNEs”), interconnection, and other issues pursuant to the 1996 Act and the FCC’s regulations.  
III.
MCI’S REQUESTED RELIEF ON ISSUES IN THIS TESTIMONY
Q.
WHAT RELIEF IS MCI REQUESTING FOR THE ISSUES YOU DISCUSS HEREIN?
A.
MCI respectfully urges the Commission to adopt MCI’s proposed contract language for these issues, and to reject the alternative language proposed by SBC Missouri.  As I discuss in regards to each of the issues, MCI’s language represents a straightforward application of the FCC’s rulings, whereas SBC’s proposed language would impose on MCI restrictions and limitations that are contrary to the FCC’s orders and the Act.
IV.
AVAILABILITY OF UNES

UNE 1

· Statement of Issue: What are the appropriate geographic limitations of SBC Missouri’s obligation to provide access to network elements?

· Disputed Language: UNE Appendix, Section 1.1
Q.
PLEASE DESCRIBE THE GENERAL DISAGREEMENT IN UNE 1.

A.
The dispute at the heart of this issue concerns SBC’s attempt to limit its obligations to provide UNEs.  To achieve this objective, SBC’s proposed contract language contains a geographic limitation in Section 1.1 of the UNE Appendix, which restricts the availability of UNEs to “SBC MISSOURI’s incumbent local exchange areas….”
  This restriction is unnecessary, duplicative and confusing.  For instance, Section 2.12.1 of the General Terms and Conditions (GT&C) Appendix includes the following language:

2.12.1 SBC MISSOURI’s obligations under this Agreement to provide Lawful unbundled Network Elements and Resale shall apply only to the portions of Missouri [sic] in which SBC MISSOURI is deemed to be the ILEC under the Act.


MCI does not oppose Section 2.12.1 of the GT&C Appendix and believes it is appropriately included in the Parties
 Interconnection Agreement (ICA or Agreement) because it informs the Parties as to the geographic limits applicable to the UNEs and resale services at issue.  However, SBC insists on a separate, similar, but slightly modified restriction in Section 1.1 of the UNE Appendix.  Whereas the agreed-to Section 2.12.1 of the GT&C Appendix focuses on “…portions of Missouri in which SBC MISSOURI is deemed to be the ILEC under the Act[,]” in Section 1.1 of the UNE Appendix, SBC attempts to limit the geographic area to “…SBC MISSOURI’s incumbent local exchange areas…”  MCI is concerned that SBC’s proposed language in Section 1.1 of the UNE Appendix does little to clarify SBC’s UNE obligations, but instead, substantially muddies the water at best, and, more likely, could be read to limit SBC’s obligations beyond that required by the Telecommunications Act of 1996 (the Act) and the FCC.

Q.
HAS ANY OTHER STATE REGULATORY COMMISSION REJECTED SBC’S LANGUAGE THAT IT PROPOSES IN SECTION 1.1 OF THE UNE APPENDIX?

A.
Yes.  When faced with this identical issue, the Illinois Commerce Commission (ICC) found in favor of MCI.  The ICC found as follows:

The appropriate geographic limitations of SBC’s obligation to provide access to network elements is included in Section 2.12.1 of the GT&Cs, to which the parties agreed, which describes that area as “the portions of Illinois in which SBC Illinois is deemed to be the ILEC under the Act.”  This is accurate and there is no reason to define SBC’s geographic limits by other terms in a separate part of the parties’ ICA.  Accordingly, SBC’s proposed language here is rejected.

Q.
WHAT IS YOUR RECOMMENDATION FOR SBC UNE 1?

A.
I recommend that the Commission reject SBC’s proposed language for Section 1.1 of the UNE Appendix described above.

UNE 4

· Statement of Issue: When describing SBC Missouri’s obligation to provide access to unbundled Network Elements, should the contract include a reference to the section 251(d)(2) “necessary and impair” standards?

· Disputed Language: UNE Appendix, Section 2.2.9
Q.
PLEASE IDENTIFY THE LANGUAGE AT ISSUE WITH RESPECT TO ISSUE UNE 4.

A.
At Section 2.2.9 of the UNE Appendix, SBC includes the following language when defining the “General Terms and Conditions” governing MCI’s access to UNEs:

2.2.9
only to the extent it has been determined that these elements are required by the “necessary” and “impair” standards of Section 251(d)(2) of the Act.  Intentionally Omitted.


MCI believes this language should be omitted from the agreement.

Q.
WHY DOES MCI BELIEVE THIS LANGUAGE SHOULD BE OMITTED FROM THE AGREEMENT?

A.
The language for Section 2.2.9 proposed by SBC is largely duplicative and meaningless.  Section 2.2.9 is found in the General Terms and Conditions section of the UNE Appendix, and is followed by numerous sections detailing the Parties’ precise obligations as they relate to specific UNEs.  By including Section 2.2.9’s nebulous and all-encompassing reference to the baseline “necessary” and “impair” standard, immediately before describing the exact details of how those standards have been applied and embodied in existing and enforceable FCC rules, SBC’s proposal adds nothing additional to the agreement.  It should thus be omitted in the interest of making the agreement – and the Parties’ obligations – as clear and concise as possible.

Q.
PLEASE ELABORATE.

A.
As this Commission well knows, the FCC applies the “necessary” and “impair” standards of the Act, see 47 U.S.C. § 251(d)(2), when making its unbundling determinations.  The results of that analysis are then embodied in the FCC’s rules and provide the framework under which CLECs may access UNEs provided by the ILECs.  As such, existing FCC rules and/or orders are the most authoritative source for determining the extent to which UNEs must be provided.  Furthermore, the sections of the agreement immediately following Section 2.2.9 describe these obligations in detail, and, thus, there is no reason for SBC’s proposed reference to the Act’s general standards for unbundling.



Moreover, it is unclear from SBC’s proposed language by who it would be “determined that these elements are required by the ‘necessary’ and ‘impair’ standards….”.  As the disputed language is currently written, SBC could take the position that it may unilaterally “determine” that a given UNE no longer meets with either of these standards, and as such, could refuse to provide access to a given UNE.  Such a determination would require MCI then to proactively enforce the existing FCC rules and perhaps prove that SBC’s analysis related to the necessary and impair standard was in error.  This circumstance should be avoided because it could easily be used to stall MCI’s use of facilities to which MCI is rightfully entitled.

Q.
DO YOU HAVE ANOTHER CONCERN?

A.
Yes.  As written, it appears that Section 2.2.9 would require a UNE to pass both the “necessary” standard and the “impair” standard.  This is inconsistent with the FCC’s interpretation of those standards.  As this Commission is aware, either of these standards (but not both) are applied to given UNEs, based upon whether the underlying facility is proprietary in nature.
  I am unaware of any UNE that has been required to pass both tests, as SBC’s language would seem to require.

Q.
HOW SHOULD THE COMMISSION DECIDE UNE 4?

A.
The Commission should reject SBC’s proposed language in Section 2.2.9 of the UNE Appendix.

UNE 6

· Statement of Issue: Should MCIm be permitted to use SBC Missouri’s unbundled Network Elements to provide service to other Telecommunications Carriers?

· Disputed Language: UNE Appendix, Section 2.3
Q.
PLEASE BRIEFLY DESCRIBE UNE 6.

A.
The dispute between the parties on this issue stems from language that SBC has proposed for Section 2.3 of the UNE Appendix.  This language attempts to prohibit MCI from utilizing UNEs to provide services to other telecommunications carriers.  The disputed language is as follows:

2.3
MCIm may not use SBC MISSOURI’s Lawful unbundled Network Elements to provide services to other Telecommunications Carriers, including the exclusive provision of mobile wireless services, or long distance interexchange services (i.e. Telecommunications Service between different stations in different exchange areas).  MCIm may use a Network Element or a combination of Network Elements (including, without limitation, all network elements referred to as a Lawful UNE under this Agreement) for the provision of any Telecommunications Services; provided, however, that MCIm may not use a Network Element or combination (including, without limitation, all network elements referred to as a Lawful UNE under this Agreement) to provide exclusively mobile wireless telecommunications service or interexchange service (i.e., telecommunications service between stations in different exchange areas).

Since MCI has agreed to the restriction regarding the use of UNEs to provide exclusively mobile wireless or interexchange service (or telecommunications service between stations in different exchange areas), consistent with ¶ 34 (including footnote 98) of the TRRO, the disagreement between the Parties essentially boils down to the word “not” in SBC’s proposed language.

Q.
SHOULD MCI BE PERMITTED TO USE SBC’S UNES TO PROVIDE SERVICES TO OTHER TELECOMMUNICATIONS CARRIERS SUBJECT TO THE AGREED-TO LIMITATIONS?

A.
Yes.  The blanket prohibition from using UNEs to serve telecommunications imposed by SBC’s proposed language goes well beyond the Telecommunications Act and FCC regulations, and should therefore be rejected by the Commission.

Q.
HOW WOULD SBC’S PROPOSED LANGUAGE RUN AFOUL OF THE TELECOMMUNICATIONS ACT AND THE FCC’S REGULATIONS?

A.
The Act requires, upon a showing of impairment, ILECs to provide UNE access “to any requesting telecommunications carrier for the provision of a telecommunications service.”
  In turn, the Act defines “telecommunications service” as “the offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities used.”
  According to the FCC, the term “telecommunications service” was not intended to create a wholesale/resale distinction, or to limit “the public” to “end users” of a service (as opposed to other carriers).
  In addition, the FCC recently reaffirmed this policy in the TRRO, when it stated that “[i]n light of the guidance received from the D.C. Circuit, we abandon our previous interpretation of section 251(d)(2), and subject all telecommunications services to our unbundling framework.”



SBC’s blanket prohibition implies that “telecommunications carriers” do not qualify as “end users,” in direct contravention to the determination above and should be rejected.  The above rulings make clear that: (1) telecommunications carriers are end users, (2) CLECs provide telecommunications services to these end users, and (3) the FCC has subjected all telecommunications services to its unbundling regime.  As such, MCI should be allowed to use UNEs to provide service to other telecommunications carriers subject to the agreed-to limitation and, as such, SBC’s proposed language is not supported.

Q.
HAVE ANY OTHER STATE COMMISSIONS RULED ON THIS ISSUE?

A.
Yes.  SBC proposed the same use restrictions to the Michigan Public Service Commission (MPSC), which rejected SBC’s proposal to prohibit CLECs from using UNEs to provide services to telecommunications carriers.  As the MPSC stated, SBC’s proposal to “exclude all telecommunications providers from the possibility of being an end-user…goes too far.”
  Similarly, the ICC in Docket 04-0469 rejected SBC’s “narrow interpretation of ‘telecommunications services[,]’” finding that “[i]f MCI provides services to a telecommunications carrier for the purposes of resale to the public then MCI is effectively offering services to the public.”
  The Missouri PSC should follow the lead of its fellow state regulatory commission and reject SBC’s inappropriate restriction.

Q.
HOW SHOULD THE COMMISSION RULE ON UNE 6?

A.
The Commission should reject SBC’s proposed language in Section 2.3 of the UNE Appendix in favor of MCI’s language.  MCI’s language tracks precisely the FCC’s rulings on this issue (including the recently-issued limitation in the TRRO), while SBC’s language goes beyond these rules.


UNE 7

· Statement of Issue: Should the UNE Appendix be the sole vehicle by which MCIm can purchase UNEs from SBC Missouri?

· Disputed Language: UNE Appendix, Section 2.15
Q.
WHAT IS THE SOURCE OF THE DISAGREMENT BETWEEN THE PARTIES ON THIS ISSUE?

A.
SBC has proposed Section 2.15 of the UNE Appendix which states as follows:

2.15
The Parties intend that this Appendix Lawful UNEs contains the sole and exclusive terms and conditions by which MCIm will obtain Lawful UNEs from SBC MISSOURI.  Accordingly, except as may be specifically permitted by this Appendix Lawful UNEs, and then only to the extent permitted, MCIm and its affiliated entities hereby fully and irrevocably waive any right or ability any of them might have to purchase any unbundled network element (whether on a stand-alone basis or in combination with other UNEs, Lawful or otherwise), with a network element possessed by MCIm (or pursuant to Commingling or otherwise) directly from any SBC MISSOURI tariff, to the extent such tariff(s) is/are available, and agree not to so purchase or attempt to so purchase from any such tariff.  Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, the failure of SBC MISSOURI to enforce the foregoing (including if SBC MISSOURI fails to reject or otherwise block orders for, or provides or continues to provide, unbundled network elements, Lawful or otherwise, under tariff) shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.  At its option, SBC MISSOURI  may either reject any such order submitted under tariff, or without the need for any further contact with or consent from MCIm, SBC MISSOURI may process any such order as being submitted under this Appendix Lawful UNEs and, further, may convert any element provided under tariff, to this Appendix Lawful UNEs, effective as of the later in time of the (i) Effective Date of this Agreement/Amendment, or (ii) the submission of the order by MCIm.  Intentionally Omitted.

SBC’s language essentially bars MCI from purchasing UNEs from tariffs and would force MCI and its affiliates to waive any rights they have to purchase UNEs from a tariff.  This language would also allow SBC to “at its option” reject orders submitted from MCI without even contacting MCI to inform it about the rejected orders.  This language is wholly inappropriate, as MCI’s right to purchase from tariffs, even with an effective ICA with SBC, has been confirmed numerous times.  Of particular importance is the Texas Public Utility Commission’s (Texas PUC’s) recent ruling in its Track I Arbitration Award in Docket No. 28821 that confirmed that MCI can indeed purchase from tariffs even if it has a currently effective interconnection agreement with SBC.  The Texas PUC stated, “[t]he Commission finds that a CLEC may order a service or product from the SBC-Texas tariff that is also available in this agreement and reference such tariff in the agreement.”
  SBC’s language clearly conflicts with the Texas PUC’s.  The MPSC also rejected a similar restriction proposed by SBC in Michigan Case 12035,
 which was subsequently upheld in the courts in Michigan Bell Telephone Company d/b/a Ameritech Michigan v. MCImetro Access Transmission Services, Inc. 323 F.3d 348 (6th Cir. 2003).

Q.
ARE THERE OTHER REASONS WHY SBC’S RESTRICTION UNDER UNE 7 IS INAPPROPRIATE?

A.
Yes.  Simply put, allowing MCI to purchase UNEs from SBC’s tariffs is the statutory scheme established by the federal Telecommunications Act of 1996, and it is good public policy.  The Commission should note that this issue does not pertain to allowing CLECs to interchange terms, conditions and rates for UNEs purchased under agreement with terms, conditions and rates available for those UNEs under tariff.  This issue is more basic: according to SBC’s language, MCI would be prohibited from purchasing UNEs from tariffs even if the Parties’ agreement does not even contain terms, conditions and rates for such UNEs.  As a result, MCI would be effectively blocked from availing itself of such UNE offerings.  Allowing CLECs to purchase from tariffs is a means by which the legislature and regulatory agencies have attempted to provide some leverage to the CLECs in the face of the ILECs’ monopoly power.  Just as importantly, this right to purchase UNEs from SBC’s tariff also protects CLECs against discrimination.  SBC’s position, if adopted, would allow SBC to engage in discriminatory provisioning of UNEs, which is prohibited by the Act.

Q.
HOW SHOULD THE COMMISSION DECIDE UNE 7?

A.
I recommend that the Commission reject SBC’s proposed Section 2.15 and omit it from the Parties’ ICA.

UNE 8

· Statement of Issue: Should MCIm be required to purchase collocation for access to unbundled Loops?

· Disputed Language: UNE Appendix, Section 4.2.4
Q.
PLEASE ADDRESS UNE 8.

A.
This issue concerns language proposed by MCI at UNE Appendix Section 4.2.4, which would clarify that SBC may not require MCI to purchase collocation in each wire center in which MCI accesses unbundled loops.  This language acknowledges that MCI may utilize other methods of accessing unbundled loops when other more efficient and less costly methods are available and technically feasible, consistent with other agreed-to language contained in the Agreement.  MCI’s proposed Section 4.2.4 to the UNE Appendix is as follows:
4.2.4 MCIm may elect to access SBC MISSOURI’s Lawful unbundled Network Elements through Physical Collocation arrangements. MCIm may also access unbundled loops without purchasing collocation from SBC MISSOURI, or access via a third party, when MCIm purchases contiguous unbundled Network Elements from SBC TEXAS, regardless of whether the unbundled Network Elements are already assembled or MCIm combines the elements.
Q.
WHY IS MCI’S PROPOSED LANGUAGE FOR SECTION 4.2.4 IMPORTANT?

A.
SBC proposes that Section 4.2.4 read as follows:

MCIm may elect to access SBC Texas’ Lawful unbundled Network Elements through Physical Collocation arrangements.


Therefore, SBC’s language begs the question, “Is collocation the only manner by which MCI may access unbundled loops?”  The obvious answer to this questions is “no,” and MCI’s proposed language simply spells out a number of other methods by which MCI can gain access.  MCI’s language is consistent with the FCC’s rules, and does not confer upon MCI any rights or opportunities not already afforded it by those rules.  MCI’s language is being proposed only to make those rights clear.

Q.
DOES THE FCC REQUIRE CLECs TO COLLOCATE IN EACH WIRE CENTER IN ORDER TO ACCESS UNBUNDLED LOOPS?

A.
Absolutely not.  In fact, just the opposite is true.  The FCC recently made clear in the TRO that CLECs need not collocate to access UNEs, in the course of addressing Enhanced Extended Links (“EELs”) (a UNE combination consisting of an unbundled loop and unbundled transport, and may include additional electronics).
  At ¶576 of the TRO, the FCC stated as follows:

Based on the record before us, we conclude that EELs facilitate the growth of facilities-based competition in the local market. The availability of EELs extends the geographic reach for competitive LECs because EELs enable requesting carriers to serve customers by extending a customer’s loop from the end office serving that customer to a different end office in which the competitive LEC is already located. In this way, EELs also allow competitive LECs to reduce their collocation costs by aggregating loops at fewer collocation locations and then transporting the customer’s traffic to their own switches.  Moreover, we find that access to EELs also promotes self-deployment of interoffice transport facilities by competitive LECs because such carriers will eventually self-provision transport facilities to accommodate growing demand. We further agree that the availability of EELs and other UNE combinations promotes innovation because competitive LECs can provide advanced switching capabilities in conjunction with loop-transport combinations. (footnotes omitted)


The above language makes clear that CLECs are not required to establish collocation arrangements in a particular central office in order to access UNEs.  Indeed, the FCC found that allowing CLECs to access unbundled loops without collocation “facilitate[s] the growth of facilities-based competition” and “promotes innovation.”  In essence, the FCC required EELs so that the CLECs can “reduce their collocation costs,” thereby leaving it up to the CLEC to decide whether collocation is the most economical way to access unbundled loops.  This is the precise objective of MCI’s proposed language for Section 4.2.4.

Q.
HAS SBC CONCEDED THAT CLECS SHOULD BE ABLE TO ACCESS UNES WITHOUT PURCHASING COLLOCATION?

A.
Yes.  When addressing this same issue in Texas Docket 28821, SBC conceded that MCI need not collocate in a particular wire center to access UNE loops.
  SBC subsequently refined its argument by criticizing MCI’s language for purportedly not recognizing the requirement for each circuit to terminate in a collocation arrangement that meets the FCC’s requirements.  Yet, this argument is equally flawed since MCI’s proposed language does indeed recognize this requirement (see, UNE Appendix, Sections 22.3.1.2.4 and 22.3.1.2.8).

Q.
YOU MENTION ABOVE THAT MCI’S PROPOSED LANGUAGE IN SECTION 4.2.4 IS CONSISTENT WITH OTHER “AGREED-TO” LANGUAGE IN THE AGREEMENT.  PLEASE ELABORATE. 

A.
Section 4.2.2 of the UNE Appendix contains language that no party disputes in this arbitration proceeding.  That section reads as follows: “[a]ccess to unbundled Network Elements via Method 2 and Method 3 is available to both Collocated and Non-Collocated CLECs.”  It is puzzling that SBC would agree to explicitly allow MCI access to UNEs without collocation in one section of the agreement (Section 4.2.2), and then refuse to recognize this obligation only two sections later (Section 4.2.4).

Q.
HOW SHOULD THE COMMISSION RESOLVE UNE 8?

A.
The Commission should adopt the language proposed by MCI for Section 4.2.4 of the UNE Appendix.

UNE 10

· Statement of Issue: Are there eligibility requirements that are applicable to the conversion of wholesale services to UNEs?

· Disputed Language: UNE Appendix, Sections 6.1 and 6.6
Q.
PLEASE DESCRIBE SBC UNE 10.

A.
This issue pertains to the following disputed language proposed by SBC as Sections 6.1 and 6.6 of the UNE Appendix:

6.1
Upon MCIm’s request, SBC MISSOURI shall convert a wholesale service, or group of wholesale services, to the equivalent Lawful unbundled Network Element, or Combination of Lawful unbundled Network Elements, that is available to MCIm under this Appendix Lawful UNE., so long as MCIm and the wholesale service, or group of wholesale services, meet the eligibility criteria that may be applicable and the Conditions for Accessing Lawful UNEs set forth in Section 3.0 above).
6.6
If MCIm does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular conversion of a wholesale service, or group of wholesale services, to the equivalent Lawful UNE, or combination of Lawful UNEs, MCIm shall not request such conversion or continue using such Lawful UNE or Lawful UNEs that result from such conversion.  To the extent MCIm fails to meet (including ceases to meet) the eligibility criteria applicable to Lawful a UNE or combination of Lawful UNEs, or Commingled Arrangement (as defined herein), SBC MISSOURI may convert the Lawful UNE or Lawful UNE combination, or Commingled Arrangement, to the equivalent wholesale service, or group of wholesale services, upon written notice to MCIm.  Intentionally Omitted.

6.6.1 This Section 6 applies to any Lawful UNE or combination of Lawful UNEs, including whether or not such Lawful UNE or combination of Lawful UNEs had been previously converted from an SBC MISSOURI service.

6.6.2 SBC MISSOURI may exercise its rights provided for hereunder and those allowed by Applicable Law in auditing compliance with any applicable eligibility criteria.


MCI objects to the language proposed by SBC because this broad language could be read by SBC to permit it to refuse to convert wholesale services to UNEs if SBC determines that MCI, the service in question, or any group of services in question are not “eligible” for conversion.  SBC’s language could also be read to allow SBC to convert existing UNE combinations back to wholesale services at its sole discretion.

Q.
PLEASE EXPLAIN MCI’S CONCERN REGARDING THE DISPUTED LANGUAGE.

A.
SBC’s proposed language is vague, and its lack of precision could be used by SBC to reject conversion requests without just cause.  Because SBC fails to define with specificity the situations wherein it might find such a conversion request to be ineligible, the language is too broad and is likely to cause confusion as to what is, or is not, an “eligible” conversion.  More to the point, even in situations precluding MCI from converting services to UNEs, those considerations are already thoroughly accounted for elsewhere in the agreement (Section 22.3 of the UNE Appendix, for instance).  Hence, there is no need to include the less precise language in this particular section that has been proposed by SBC.  MCI is also concerned about the unilateral control SBC’s proposed Section 6.6 would afford SBC over MCI’s ability to receive conversions.  For instance, SBC’s language would allow SBC to (with only written notice to MCI) unilaterally convert a UNE combination or commingling arrangement back to wholesale services if “MCI fails to meet” the vague eligibility requirements SBC references in its proposed Section 6.1.  SBC’s language does not explain who would determine whether MCI fails SBC’s vague eligibility requirements and does not provide for input from MCI or the Commission.


Moreover, it is important to note that the vague eligibility requirements embodied in SBC’s proposed Sections 6.1 and 6.6 are a moving target.  SBC originally pushed for this language in the arbitration in Track 1 of Texas Docket 28821 when Section 6.1 referenced the ill-fated “Qualifying Services” standard from the TRO as an example of eligibility requirements.  Presumably because the court rejected these qualifying services provisions, SBC modified its language to remove this criterion and replace it with a mention of Section 3 of the UNE Appendix.  Section 3 has since been omitted from the UNE Appendix, thereby rendering SBC’s language moot – yet again.  The fact that SBC’s proposed eligibility requirements have been rendered meaningless more than once exposes the weaknesses in SBC’s approach of including this unnecessary language.

Q.
DID THE FCC REITERATE SBC’S OBLIGATIONS TO PROVIDE CONVERIONS TO MCI IN THE TRRO?

A.
Yes.  In response to requests by Regional Bell Operating Companies to bar conversions altogether, the FCC in the TRRO rejected such proposals and reiterated the conversions obligations (TRRO, ¶¶ 229-232).

Q.
WHAT IS YOUR RECOMMENDATION FOR UNE 10?

A.
I recommend that the Commission reject the language proposed by SBC in Section 6.1 and Section 6.6 in their entirety.
UNE 11

· Statement of Issue: What processes should apply to the conversion of wholesale services to UNEs?

· Disputed Language: UNE Appendix, Section 6.2
Q.
PLEASE DESCRIBE UNE 11.

A.
MCI has proposed language at Section 6.2 of the UNE Appendix that would require SBC to both convert wholesale services to UNEs in a reasonable timeframe, and to recognize those conversions in SBC’s billing system within a 30-day interval.  MCI’s proposed language would also require SBC to work with MCI to undertake conversions on a “project” basis when appropriate.  SBC has rejected MCI’s proposed language in favor of its own language that would allow SBC to have near-unilateral control over the provisioning and billing parameters that would apply to MCI’s conversions.

6.2
Unless otherwise agreed to in writing by the Parties, such conversion shall be completed in a manner so that the correct charge is reflected on the next billing cycle after MCIm’s request.  For purposes of this Agreement, the Parties acknowledge that MCIm has purchased a number of “special access” circuits from SBC MISSOURI that terminate to an MCIm collocation cage.  SBC MISSOURI agrees that MCIm may request the conversion of such special access circuits on a “project” basis by submitting a spreadsheet to SBC MISSOURI describing the circuits.  In accordance with the requirements of Section 6.4 below, SBC MISSOURI shall process such conversions within thirty (30) days of MCIm’s request and shall reflect billing changes as described above.  For other types of conversions, until such time as the Parties have agreed upon processes for such conversions, SBC MISSOURI agrees to process MCIm’s conversion requests on a case-by-case basis and without delay.  In requesting a conversion of an SBC MISSOURI service, MCIm must follow the guidelines and ordering requirements provided by SBC MISSOURI that are applicable to converting the particular SBC MISSOURI service sought to be converted.  Where processes for the conversion requested pursuant to this Agreement are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines.
Q.
WHY DOES MCI BELIEVE IT IS POSSIBLE, OR PREFERABLE, FOR SBC TO MEET THE GUIDELINES THAT MCI HAS DELINEATED IN ITS PROPOSED SECTION 6.2, RATHER THAN THOSE GUIDELINES DEFINED BY SBC IN ITS ORDERING AND PROVISIONING MATERIALS?

A.
ILECs have a clear incentive to maintain as many of its services on a wholesale/retail basis as possible, forestalling MCI’s attempts to convert those services to UNEs.  This incentive has been borne out in practice, as MCI has experienced a somewhat slow, cumbersome, and administratively intense conversions process from ILECs, even though, for the most part, the only change required on the part of the ILEC to complete a conversion is a billing/records change (i.e., generally, no facility changes are required).  Left to its own devices, SBC will not establish the timely conversion process the FCC requires.

Q.
ARE THERE COMPONENTS OF SBC’S PROPOSAL THAT ARE PARTICULARLY TROUBLING?

A.
Yes.  Consider the following clause proposed by SBC concerning conversions, at Section 6.2 of the UNE Appendix:  “[w]here processes for the conversion requested pursuant to this Agreement are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.”  SBC’s language is completely unclear concerning the timeframe within which such “processes” might be developed or implemented and/or any rates, terms or conditions that might apply.  In addition, it is unclear what processes/procedures and rates that would be applied in the interim.  It is exactly this sort of undefined latitude for SBC that most concerns MCI.  The FCC’s TRRO, TRO, and previous orders, provides a relatively thorough roadmap of the services that can, and those that cannot, be converted.  Accordingly, it is not reasonable for SBC to wait until it receives a request for such a conversion before it determines how it will process such a request or how it will bill for such a request.  Indeed, such tactics on the part of a wholesale carrier would never be tolerated in a competitive marketplace because the underlying objective of SBC’s proposal is clearly to slow the conversion process and make conversions far more complicated and time-consuming than necessary.  Such anti-competitive tactics should be rejected by this Commission.

Q.
IS MCI REQUESTING SPECIAL OR PREFERENTIAL TREATMENT THROUH ITS PROPOSED LANGUAGE IN SECTION 6.2?

A.
No.  MCI is only requesting provisions to which it is already entitled.  The FCC stated as follows at paragraph 588 of the TRO (emphasis added):

588. We conclude that conversions should be performed in an expeditious manner in order to minimize the risk of incorrect payments. We expect carriers to establish any necessary timeframes to perform conversions in their interconnection agreements or other contracts. We decline to adopt ALTS’s suggestion to require the completion of all necessary billing changes within ten days of a request to perform a conversion because such time frames are better established through negotiations between incumbent LECs and requesting carriers.  We recognize, however, that converting between wholesale services and UNEs (or UNE combinations) is largely a billing function. We therefore expect carriers to establish appropriate mechanisms to remit the correct payment after the conversion request, such as providing that any pricing changes start the next billing cycle following the conversion request.

As mentioned above, MCI’s language recognizes that conversions are largely a billing function and would require the proper rates to be applied during the next business cycle – both of which are consistent with the FCC’s directive.  While SBC will likely argue that approving this language for MCI would be tantamount to preferential treatment, the Commission should note that the FCC not only endorsed the provisions MCI is requesting here, but also explicitly identified interconnection agreements as the proper forum in which to address time frames for conversions.
Q.
HOW SHOULD THE COMMISSION RESOLVE UNE 11?

A.
MCI has proposed language that would place reasonable expectations on SBC’s ability to convert wholesale services to UNEs, consistent with the FCC’s directives.  MCI’s proposed language recognizes that SBC will be primarily responsible for making a billing/records change in the vast majority of conversion requests, and hence, requires SBC to begin billing the UNE rates upon its next billing cycle.  MCI’s language is reasonable and specific, whereas SBC’s is not.  Accordingly, MCI’s proposed Section 6.2 should be adopted by the Commission.

UNE 22

· Statement of Issue: Which Party’s definition of a “Loop” should be included in the Agreement?

· Disputed Language: UNE Appendix, Sections 9.1.1 and 9.1.4
Q.
PLEASE DESCRIBE UNE 22.

A.
This issue relates to the differing positions taken by the Parties concerning the definition of an unbundled loop in Section 9.1.1 of the UNE Appendix.  SBC has proposed a definition for a “Lawful UNE Local Loop” limited solely to the language in 47 C.F.R. §51.319(a), which has the effect of limiting this definition only to those loops provided under Section 251 of the Act.  MCI’s definition for a “Local Loop” captures both the basic definition of a local loop as well as the attributes of the loop found in other FCC rules.  MCI’s language should be accepted primarily for two reasons: (1) MCI’s proposed definition provides a more robust definition that captures all the relevant attributes of the local loop and (2) SBC’s definition, which is limited to loops provided pursuant to Section 251 of the Act, could be read to inappropriately limit SBC’s unbundling and commingling obligations.
9.1.1 “Local Loop” means a transmission facility between a distribution frame (or its equivalent) in SBC MISSOURI’s Central Office and the loop demarcation point (marking the end of SBC MISSOURI’s control of the Loop) at a end user customer premises, including inside wire owned by SBC MISSOURI.  The Loop includes all features, functions, and capabilities of such transmission facility.  Those features, functions, and capabilities include, but are not limited to, Dark Fiber, all electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), optronics, and intermediate devices (including repeaters and load coils) used to establish the transmission path to the end-user customer premises.  The term “Loop” includes, but is not limited to, DS1, DS3, and Dark Fiber Loops. “Lawful UNE Local Loop” is defined as a transmission facility between a distribution frame (or its equivalent) in SBC MISSOURI’s central office and the loop demarcation point at an End User  premises. This element includes all features, functions, and capabilities of such transmission facility, including the Lawful UNE Network Interface Device. It also includes all electronics, optronics, and intermediate devices (including repeaters and load coils) used to establish the transmission path to the End User premises as well as any inside wire owned or controlled by SBC MISSOURI that is part of that transmission path.

Q.
WHAT ADDITIONAL ATTRIBUTES DOES MCI’S DEFINITION CAPTURE THAT SBC’S DOES NOT?

A.
Significantly, MCI’s definition recognizes that DS1 and DS3 facilities qualify as local loops, see 47 C.F.R. §§51.319(a)(1)(B)(4), (a)(1)(B)(5).  SBC’s language, on the other hand, would ignore this requirement, and based on SBC’s overall strategy to unilaterally declassify UNEs, it is important for each of SBC’s obligations to be clearly spelled out in the contract.  MCI’s definition is more accurate and comprehensive.  For similar reasons, MCI’s proposed language for Section 9.1.4 (definition of DS1 loop) should be approved.

Q.
MCI’S DEFINITION INCLUDES MENTION OF DARK FIBER LOOPS.  DIDN’T THE FCC MAKE CLEAR THAT ILECS NEED NOT MAKE DARK FIBER LOOPS AVAILABLE ON AN UNBUNDLED BASIS PURSUANT TO SECTION 251 OF THE ACT?

A.
Yes, but there are two reasons why this language is appropriate.  First, the FCC created an 18-month transition period for dark fiber loops during which time dark fiber loops are available subject to 47 CFR §51.319(a)(6)(ii).  As such, MCI’s definition reflects the unbundling regulations currently in effect.  Second, MCI defines a “Local Loop” which would include loops provided pursuant to Section 251 in addition to loops provided under other authority (e.g., Section 271 of the Act).  Accordingly, SBC’s proposed language would only recognize a portion of SBC’s obligations to make local loops available to MCI.

Q.
YOU MENTION ABOVE THAT SBC’S PROPOSED DEFINITION COULD BE READ TO INAPPROPRIATELY LIMIT SBC’S UNBUNDLING AND COMMINGLING OBLIGATIONS.  PLEASE ELABORATE.

A.
As explained above, SBC has an independent obligation under Section 271 of the Act to make available loops that have been declassified under Section 251 of the Act.  By restricting the definition to “Section 251” loops, SBC would ignore its obligations under Section 271.  In addition, SBC has taken the position that MCI should not be allowed to commingle UNEs provided pursuant Section 251 with facilities provided pursuant to Section 271.  Taking SBC’s position to its logical conclusion, MCI would be prevented from commingling any loop provided outside the context of SBC’s proposed Section 9.1.1.  Hence, if we assume that MCI wants to commingle a DS1 loop that has been declassified and is being provided pursuant to Section 271 with unbundled dedicated transport provided pursuant to Section 251, based on SBC’s position on commingling and the fact that it has limited its definition of a loop to those provided pursuant to Section 251, SBC would likely reject this commingling request and argue that the loop cannot be commingled because it does not qualify under its proposed Section 9.1.1 of the UNE Appendix.  SBC’s proposed definition of a loop, when put in context, could be used by SBC to inappropriately limit its unbundling and commingling obligations.

Q.
DOES MCI’S DEFINITION FOIST UPON SBC ANY OBLIGATIONS OTHER THAN THOSE INCLUDED IN THE FCC’S RULES?

A.
No, it does not.  MCI’s definition is entirely based on relevant FCC rules, and merely captures the various attributes of the local loop described throughout the FCC’s rules, not just those in 47 C.F.R. §51.319(a).  Furthermore, MCI’s definition ensures that SBC does not preclude MCI from obtaining facilities and commingled arrangements to which MCI is legally entitled.

Q.
HOW SHOULD THE COMMISSION RESOLVE UNE 22?

A.
The Commission should adopt MCI’s proposed definition of a local loop and include that definition at Sections 9.1.1 and 9.1.4 of the UNE Appendix.

UNE 24

· Statement of Issue: Should SBC Missouri be required to build facilities where they do not exist?

· Disputed Language: UNE Appendix, Sections 9.2, 15.2, and 20.1.19
Q.
PLEASE DESCRIBE UNE 24.

A.
This issue has been characterized in the DPL as follows: “should SBC TEXAS be required to build facilities where they do not exist?”  Although that question captures much of this issue, the specific disputed language within the agreement makes the issue somewhat more complex.  In my opinion, the crux of the debate is best identified in the disputed language found at Section 20.1.19 of the UNE Appendix:

Access to unbundled Network Elements is provided under this Agreement over such routes, technologies, and facilities as SBC MISSOURI may elect at its own discretion, but also at parity and on a nondiscriminatory basis.  SBC MISSOURI will provide access to Lawful unbundled Network Elements where technically feasible. Where facilities are not available, SBC MISSOURI will make modifications and to provide unbundled Network Elements on a nondiscriminatory basis as it does for itself, its subsidiaries, its affiliates, and third parties.  Where UNE facilities are not available and are not subject to the terms and conditions of Routine Network Modification as specified elsewhere in this Appendix, SBC TEXAS will consider MCIm's requests for building or construction of UNEs via the Bona Fide Request (BFR) process outlined in Appendix BFR.

SBC’s position is that where UNE facilities are not “available,” MCI must use the lengthy and expensive Bona Fide Request (“BFR”) Process to access those elements for purposes of serving customers.  In contrast, MCI’s position is that when facilities may not be “available,” SBC should explore routine network rearrangement or maintenance activities that could render those facilities available for assignment, just as SBC does for services provided to its retail customers.  Stated differently, MCI’s position is that SBC should manage its network in a non-discriminatory fashion, regardless of whether the facility is used by MCI or by SBC’s retail customers.  Though the specific language in Sections 9.2 [“if available”] and 15.2 [“only where such facilities exist at the time of MCIm’s request”] (also disputed by this DPL issue) is somewhat different, the basic debate is the same as that for Section 20.1.19.

Q.
PLEASE DESCRIBE WHAT YOU BELIEVE TO BE THE SOURCE OF THE DISAGREEMENT?

A.
Paragraphs 632 through 641 of the TRO affirm SBC’s obligations related to modifying its network to provide unbundled loops to CLECs upon their request.  This portion of the FCC’s Order was designed to clarify existing obligations and defuse a long-running debate between CLECs and SBC regarding SBC’s responsibilities to provide facilities when some amount of network modification is required to ready the facility for use.  In the past, SBC has argued that unless an unbundled loop is fully “connected through” and assignable without modification of any type, the facility is not “available” and additional charges (and time) are required to ready it for unbundling to the CLEC.  The language at paragraph 634 of the TRO clarifies that SBC’s previous position is invalid, and likewise, conflicts with much of the language SBC proposes for inclusion in the Parties’ ICA:

…our operating principle is that incumbent LECs must perform loop modification activities that it performs for its own customers.  By way of illustration, we find that loop modification functions that the incumbent LECs routinely perform for their own customers, and therefore must perform for competitors, include, but are not limited to, rearrangement or cable splicing, adding a doubler or repeater, adding an equipment case, adding a smart jack, installing a repeater shelf, adding a line card, and deploying a new multiplexer or reconfiguring an existing multiplexer, [footnotes omitted]

Pursuant to the FCC’s ruling, SBC may no longer make broad and unfounded claims about the extent to which its facilities may or may not be “available” for unbundling, but must instead employ the same standard of use it uses for its own retail customers, for whom SBC routinely makes network modifications to accommodate a service order.  The FCC reiterated its routine network modification policy in the TRRO when it was examining evidence showing that between January 1, 2004 and August 9, 2004, 47% of Broadview Network’s UNE orders were rejected due to “no facilities.”

Q.
HOW DOES THE FCC’S LANGUAGE ABOVE IMPACT THE CONTRACT LANGUAGE IN DISPUTE IN UNE 24?

A.
As described above, at Sections 9.2, 15.2 and 20.1.19 of the UNE Appendix, SBC proposes to limit its responsibilities to providing only those UNEs that are “available” or that “exist at the time of MCIm’s request.”  Likewise, SBC’s language suggests that where such facilities are “not available,” SBC will construct facilities only through the BFR process.  The primary problem with this language is that SBC never defines what it means for a facility to be “available” (or “unavailable”).  And, as such, SBC could use this language to dramatically limit the number of loops to which its competitors receive unbundled access.  Rather than rely upon SBC’s undefined terms in this regard, MCI proposes that those terms be removed and that the FCC’s network modification policy, as clarified by the TRRO and TRO be used to resolve any dispute as to whether a particular loop could be provided with modifications no more extensive than those SBC would routinely use in the course of providing services to its retail customers.
UNE 25

· Statement of Issue: What requirements should apply when SBC proposes retiring copper loops?

· Disputed Language: UNE Appendix, Section 9.2.1
Q.
PLEASE DESCRIBE UNE 25.

A.
With respect to this issue, MCI requests that language be added to Section 9.2.1 of the UNE Appendix requiring SBC to notify MCI whenever SBC intends to retire a loop that MCI is currently purchasing as a UNE loop.  Specifically, MCI proposes that when SBC notifies the appropriate state or federal agency of its intention to retire a given facility,
 and when that facility includes a loop MCI is currently using in an unbundled format to serve its customers, SBC also provide a copy of that same notice to MCI.  SBC has refused to include this language.

9.2.1
If MCIm is leasing a Copper Loop when SBC MISSOURI submits its notice pursuant to the foregoing sentence, SBC MISSOURI shall also (i) provide MCIm with a copy of such notice pursuant to the notice provisions of this Agreement and (ii) perform, upon MCIm’s request, a line station transfer (“LST”) where an alternative loop is available.  When MCIm requests an LST, MCIm will be billed and shall pay for such an LST at the rates set forth in Appendix Pricing.

Q.
IS MCI ASKING FOR ANY ADVANCE OR SPECIAL NOTICE?

A.
No.  MCI is merely asking that it be provided the same notice given to the appropriate regulatory agency, within the same timeframe.  Because most regulatory notification requirements provide some amount of lead-time before the facility itself is retired, MCI is confident that such lead time will enable it to find alternative means by which to serve its customer.  Accordingly, MCI is not asking for any special treatment.
Q.
IS MCI’s REQUEST REASONABLE?

A.
Absolutely.  The reasonableness of MCI’s request can perhaps be best understood by observing the unreasonableness of SBC’s position.  SBC’s position appears to be that it should be allowed to retire a loop facility, including facilities relied upon by its competitors to provide active service to their customers, without even notifying its UNE purchasers of its intentions.  In this scenario, it is possible that MCI’s customers would simply lose service upon the date of the retirement, and MCI would have no information as to why the loop was no longer functioning or why the service had been interrupted.  Obviously, SBC’s proposed framework is not the way in which a wholesale provider would operate in a competitive marketplace, but rather is characteristic of (indeed, only comprehensible as) the anticompetitive behavior of a monopolist.  Because the Commission’s role is to engender a competitive marketplace, the Commission should, as the competitive marketplace would, reject SBC’s position and require the minimal level of notification requested by MCI in Section 9.2.1.

UNE 27, 28 and 38

UNE 27

· Statement of Issue: Should a list of SBC Missouri’s wire center classifications be a part of this ICA?

· Disputed Language: MCI’s proposed Exhibit 1 to the UNE Appendix
UNE 28

· Statement of Issue: Should MCIm’s proposed language for “wire center determination” be included in the ICA?

· Disputed Language: UNE Appendix, Sections 9.5, 12.4.3 and 15.5
UNE 38

· Statement of Issue: Which Party’s proposal for wire center tier structure should be adopted?

· Disputed Language: UNE Appendix, Sections 15.6, 15.6.1, 15.6.2, 15.6.3
Q.
WHY HAVE YOU GROUPED UNE ISSUES 27, 28 AND 38 TOGETHER FOR DISCUSSION PURPOSES?

A.
Each of these issues pertain to the classification of wire centers according to the FCC’s wire center tier structure set forth in the TRRO.  A common thread that runs through each of these issues is MCI’s proposed Exhibit 1 to the UNE Appendix, which would clearly delineate the wire center classifications for access to high capacity unbundled loops and unbundled transport pursuant to Section 251 of the Act.  As explained below, these elements are critical to MCI’s service offerings and it is important for MCI to know the status of wire center tier classifications so that MCI can determine where high cap loops and high cap transport will be available on an unbundled basis pursuant to Section 251 of the Act.  It is equally important for MCI to be able to review SBC’s future tier reclassifications and, if needed, seek resolution of any disputes regarding these reclassifications.

UNE 27

Q.
SHOULD A LIST OF SBC MISSOURI’S WIRE CENTER CLASSIFICATIONS BE A PART OF THIS ICA?

A.
Yes.  MCI proposes under UNE 27 that Exhibit 1 be appended to the Parties’ ICA that sets forth the classifications (i.e., Tier 1, Tier 2 and Tier 3) of SBC’s wire centers.  Exhibit 1 is important to MCI because it makes clear the specific areas in Missouri where MCI can and cannot obtain high capacity dedicated transport and high capacity loops pursuant to Section 251 of the Act, per the FCC’s TRRO.  Without these wire centers being clearly identified in the Agreement, disputes could arise in the future as to the proper classifications of wire centers as well as SBC’s obligations to provide unbundled network elements under Section 251 of the Act.  Since the FCC has set forth a revised, more granular unbundling regime that applies an impairment analysis for high cap loops and dedicated transport on a “tiered” wire center basis, it is only fair that SBC inform MCI on the wire center classifications in Missouri.

UNE 28

Q.
WHAT IS THE SOURCE OF THE DISPUTE FOR UNE 28?

A.
SBC objects to MCI’s proposed language in Sections 9.5, 12.4.3 and 15.5 of the UNE Appendix.  The language in each of these sections is very similar, but 9.5 pertains to high capacity loops, Section 12.4.3 pertains to dark fiber transport and Section 15.5 pertains to DS1/DS3 transport.  This issue is closely related to UNE 27 above related to MCI’s proposed Exhibit 1.

Q.
WHAT PURPOSE DOES MCI’S PROPOSED LANGUAGE SERVE?

A.
MCI’s proposed language for these sections is designed to set forth the manner in which MCI can review and, if needed, comment on SBC’s wire center classifications.  Specifically, MCI’s language accomplishes the following objectives: (1) allows SBC to annually update the wire center classifications embodied in Exhibit 1, with notice provided to MCI; (2) allows MCI to issue discovery to SBC on SBC’s updated wire center classifications; (3) allows MCI to dispute SBC’s wire center classifications within 45 days after SBC’s notice; (4) allows either party to bring a dispute about tier classifications to the Commission for resolution if the Parties cannot resolve such dispute on their own within 30 days.  As mentioned above, MCI’s ability to analyze SBC’s wire center classifications and reclassifications is critical for MCI to determine where and to what extent critical inputs are and will be available.

Q.
WOULD MCI’S LANGUAGE PREVENT SBC FROM REVISING ITS WIRE CENTERS TIER CLASSIFICATION?

A.
No.  MCI’s proposed language simply sets forth a procedure whereby MCI can analyze and object to SBC’s wire center classifications.  If MCI finds that an objection is warranted, MCI’s language simply preserves the Missouri PSC’s authority to resolve said disputes.


UNE 38

Q.
YOU HAVE INDICATED THAT THE PARTIES DISPUTE SECTIONS 15.6, 15.6.1, 15.6.2 AND 15.6.3 OF THE UNE APPENDIX UNDER UNE 38. WHAT ARE THE DIFFERENCES IN THE PARTIES’ PROPOSED LANGUAGE?

A.
First, Sections 15.6.1, 15.6.2 and 15.6.3 contain the Parties’ proposed definitions for Tier 1 Wire Centers, Tier 2 Wire Centers, and Tier 3 Wire Centers, respectively.  The Parties’ proposed language for these sections are nearly identical with one exception: SBC’s language refers to “ILEC wire centers” whereas MCI’s proposed language refers to “SBC wire centers.”  Since this ICA is with SBC and the wire centers mentioned in the ICA are SBC’s wire centers, MCI’s language for these sections should be adopted.  The only other discernible difference between the Parties’ proposed language in Section 15.6 is MCI’s reference to Exhibit 1 (discussed above under UNE 27 and 28).  For the reasons described above, it is appropriate to include Exhibit 1 to the Parties’ ICA and therefore MCI’s language referencing that Exhibit in Section 15.6 should be accepted.
Q.
DO YOU HAVE ANY ADDITIONAL COMMENTS REGARDING UNE 27, UNE 28 AND UNE 38?

A.
Yes.  As mentioned above, one common theme that these issues share is MCI’s request that SBC provide a list of wire center tier classifications as Exhibit 1 to the Parties’ ICA.  It is worth noting that the Texas PUC recognized the importance of such a list and required SBC Texas to provide such a list to CLECs in its Order No. 38 in Texas Docket 28821.

UNE 30

· Statement of Issue: What terms should apply for access to loops over Integrated Digital Loop Carrier (IDLC)?

· Disputed Language: UNE Appendix, Section 9.10.1
Q.
PLEASE DESCRIBE UNE 30.

A.
This issue involves SBC’s obligation to provide unbundled loops where existing customers are served by Integrated Digital Loop Carrier (“IDLC”).  SBC’s proposed language at Section 9.10.1 of the UNE Appendix would require SBC, “where available,” to move a customer from an IDLC to a Universal Digital Loop Carrier (“UDLC”) or copper facility, so that the customer could be reached with an unbundled loop at the CLEC’s request (without the need to unbundle the IDLC system).  MCI does not disagree with this particular language.  MCI does disagree, however, with SBC’s proposal regarding situations where moving the customer to UDLC or copper is not an “available” option.  In those situations SBC proposes that it simply notify MCI within 2 business days that there are no “available facilities.”  MCI would then have the option of canceling the order or paying unspecified fees associated with providing other arrangements to reach the customer (in some fashion presumably chosen by SBC).  SBC’s nebulous proposal is not satisfactory and hence, MCI has proposed language (at Section 9.10.1 of the UNE Appendix) detailing the technical options that SBC should explore in providing access to IDLC facilities if neither copper nor UDLC is available.
Q.
WHAT LANGUAGE IS BEING DISPUTED?

A. 
The disputed language is provided below:
9.10.1 If MCIm requests one or more Lawful unbundled Loops serviced by Integrated Digital Loop Carrier (IDLC), SBC MISSOURI will, where available, provide on the requested Loop(s) to a spare, existing Physical loop, or a Universal Digital Loop Carrier (UDLC) Loop at no additional charge to MCIm. If, however, no spare Lawful unbundled Loop is available, SBC MISSOURI will within two (2) Business Days, excluding weekends and holidays, of MCIm’s request, notify MCIm of the lack of available facilities.  At MCIm's request, SBC MISSOURI will provide MCIm with any other technically feasible method (to be specified by MCIm) of access  to IDLC-delivered Loops, including, but not limited to:
9.10.1.1 The use of a demultiplexer to separate unbundled Loops prior to connecting the remaining Loops to the switch;
9.10.1.2  Multiple switch hosting through the use of GR-303;
9.10.1.3  Integrated network access (INA), whereby specific DS-0s are field groomed into specific INA groups as formatted DS-1s;
9.10.1.4 Digital Cross Connect (DSC) grooming, whereby specific DS-0s  are groomed onto DS-1s at the DSC; 
9.10.1.5 Side-door grooming (hairpinning); or
9.10.1.6 Providing access to Loops and subloops served by IDLCs via PVCs to its OCD, cross connected to MCIm’s collocation arrangement.
Q.
HAS THE FCC ADDRESSED THIS ISSUE?

A.
Yes, it has.  In paragraph 297 of its TRO, the FCC addressed this exact issue and specified ILECs’ obligations where neither copper nor UDLC is an available option.  Though somewhat lengthy, the entire quote (and a relevant footnote) is provided below.  I have included the entire text because the Commission should be able to compare the FCC’s text and MCI’s proposed language at Section 9.10.1, and recognize that MCI’s language is drawn almost verbatim from the FCC’s Order:

297.  We recognize that providing unbundled access to hybrid loops served by a particular type of DLC system, e.g., Integrated DLC systems, may require incumbent LECs to implement policies, practices, and procedures different from those used to provide access to loops served by Universal DLC systems.  These differences stem from the nature and design of Integrated DLC architecture. Specifically, because the Integrated DLC system is integrated directly into the switches of incumbent LECs (either directly or through another type of network equipment known as a “cross-connect”) and because incumbent LEC’s typically use concentration as a practice for engineering traffic on their networks, a one-for-one transmission path between an incumbent’s central office and the customer premises may not exist at all times. Even still, we require incumbent LECs to provide requesting carriers access to a transmission path over hybrid loops served by Integrated DLC systems.  We recognize that in most cases this will be either through a spare copper facility or through the availability of Universal DLC systems.  Nonetheless even if neither of these options is available, incumbent LECs must present requesting carriers a technically feasible method of unbundled access.855


Footnote 855.  We recognize that it is technically feasible (though not always desirable for either carrier) to provide unbundled access to hybrid loops served by Integrated DLC systems. Incumbent LECs can provide unbundled access to hybrid loops served by integrated DLC systems by configuring existing equipment, adding new equipment, or both. See McLeodUSA Dec. 18, 2002 Ex Parte Letter 10-11. Qwest explains, for example, that it can provide a UNE loop over Integrated DLC systems by using a “hairpin” option, i.e., configuring a “semi-permanent path” and disabling certain switching functions. See Qwest Nov. 13, 2002 Ex Parte Letter at 23 (describing “hairpin” solution to providing UNE loop over Integrated DLC system); see also Telcordia, Inc., NOTES ON THE NETWORKS, SR-2275, Issue 4, 12.13.2.1 (Oct. 2000) (describing means for incumbent LECs to provide unbundled loops to competitive LECs over integrated DLC systems). In addition, we understand that some Integrated DLC systems can simulate Universal DLC systems. See Telcordia, Inc., NOTES ON FIBER-IN-THE-LOOP (FITL), SR-Notes-Series-10, Issue 1, 2.3 (Jul. 2001) (noting that many modern Integrated DLC systems “can operate in UDLC mode.”). Frequently, unbundled access to Integrated DLC-fed hybrid loops can be provided through the use of cross-connect equipment, which is equipment incumbent LECs typically use to assist in managing their DLC systems. McLeodUSA Nov. 15, 2002 DLC systems Ex Parte Letter at 10-11 (describing use of cross-connect equipment to provide unbundled loops over Integrated DLC systems); Pronto Modification Order, 15 FCC Rcd at 17565-66, App. B, C (showing that SBC typically uses a cross-connect in its network to establish the connection between the feeder loop plant and its circuit and packet switches); Verizon July 19, 2002 Ex Parte Letter at 3 (showing that Verizon typically uses central office terminations and cross-connects). McLeodUSA explains that an incumbent LEC can configure most Integrated DLC systems to assign requesting carriers “individual interface groups” that assist in establishing a complete transmission path between the central office and the customer’s premises. In this way, incumbent LECs can provide Integrated DLC-fed hybrid loops on an unbundled basis. McLeodUSA Dec. 18, 2002 Ex Parte Letter at 10. In addition, McLeodUSA further explains that manufacturers either already account for an incumbent LEC’s regulatory obligations in designing equipment (and software used to upgrade that equipment) or are planning to do so. Id. at 11 n.15.  (emphasis added, all footnotes but 855 removed)
Q.
MCI HAS PROPOSED LANGUAGE AT SECTION 9.10.1 OF THE UNE APPENDIX THAT WOULD REQUIRE SBC, WHERE UDLC OR COPPER FACILITIES ARE NOT AVAILABLE, TO PROVIDE ACCESS USING ONE OF SIX (NON-EXCLUSIVE) METHODS.  IS MCI’S LANGUAGE IN THIS RESPECT CONSISTENT WITH THE FCC’S ORDER AS QUOTED ABOVE?

A.
Yes, it is.  After placing an affirmative obligation on SBC to unbundle its IDLC facilities in paragraph 297 – even where neither spare copper nor UDLC facilities are available – the FCC continued, in footnote 855, to describe how ILECs could effectuate alternatives to copper and UDLC.  The options described by the FCC in footnote 855 are the same options proposed by MCI at Sections 9.10.1.1 through 9.10.1.6 of the UNE Appendix.
Q.
HAS MCI AGREED TO PAY SBC FOR EXPENSES RELATED TO IMPLEMENTING THE OPTIONS IT DESCRIBES IN ITS PROPOSED LANGUAGE?

A.
Yes, it has.  MCI has not opposed SBC’s proposed language directly following Section 9.11 of the UNE Appendix, which states as follows:

9.11  
Additional TELRIC costs per unit for access to IDLC-delivered Loops requested by MCIm pursuant to Section 9.8 not otherwise recovered through existing nonrecurring or recurring rates for unbundled Loops may be recovered from requesting carriers on rates, terms and conditions that are just, reasonable and nondiscriminatory.
Q,
HAVE ANY OTHER STATE COMMISSIONS RULED ON THIS ISSUE?

A.
Yes.  The ICC ruled on this issue in ICC Docket 04-0469 as noted below.  As the following excerpt shows, the ICC ruled in favor of MCI on this issue for the same reasons I have explained above:

The Commission finds that MCI’s proposed language at Section 9.8.1 of the UNE Appendix should apply for access to loops served over IDLC. SBC’s proposed language would require SBC, “where available,” to move a customer from an IDLC to a Universal Digital Loop Carrier (“UDLC”) or copper facility, so that the customer could be reached with an unbundled loop at the CLEC’s request (without the need to unbundle the IDLC system). Where not “available”, SBC proposes that it would notify MCI within 2 business days that there are no “available facilities.” MCI would then have the option of canceling the order or paying unspecified fees associated with providing other arrangements to reach the customer (in some fashion presumably chosen by SBC).  SBC’s proposal is rejected.

MCI took its proposed Section 9.8.1 almost verbatim from the TRO. In paragraph 297, the FCC addressed this exact issue and specified ILECs’ obligations where neither copper nor UDLC is an available option…MCI’s proposed language would require SBC to provide access using one of six non-exclusive methods where neither UDLC nor copper facilities are available.. This language is consistent with paragraph 297 of the TRO. The FCC also described, in footnote 855 of the TRO, how ILECs could effectuate alternatives to copper and UDLC. MCI proposes these same options in Sections 9.8.1.1 through 9.8.1.6 of the UNE Appendix. MCI has agreed to SBC’s proposed language that would require MCI to pay SBC for expenses related to implementing the options it describes in MCI’s proposed language. Accordingly, the Commission adopts MCI’s proposed language at Sections 9.8.1 through 9.8.1.6 of the UNE Appendix.
Q.
HOW SHOULD THE COMMISSION RESOLVE UNE 30?

A.
The Commission should require the adoption of MCI’s proposed language at Sections 9.10.1 and associated subsections of the UNE Appendix.

UNE 32

· Statement of Issue: Should SBC Missouri be required to provision UNE loops to cell sites or other locations that do not constitute an end user customer premise?

· Disputed Language: UNE Appendix, Section 9.13
Q.
PLEASE DECRIBE THE ISSUE THAT HAS BEEN IDENTIFIED AS UNE 32.

A.
This issue pertains to whether SBC should be allowed to include language in the Parties’ ICA that would allow SBC to deny providing UNE loops to MCI at all cellular sites.

Q.
WHAT LANGUAGE IS SBC PROPOSING FOR THIS ISSUE?

A.
SBC proposed the following language be included as Section 9.13 of the UNE Appendix:

The Parties acknowledge and agree that SBC MISSOURI shall not be obligated to provision any of the Lawful UNE loops provided for herein to cellular cites or to any other location that does not constitute an End User Customer premises.  Intentionally Omitted.

Q.
WHY DOES MCI OBJECT TO INCLUDING SBC’S PROPOSED LANGUAGE IN THE AGREEMENT?

A.
SBC’s language attempts to inappropriately limit MCI’s access to UNE loops and is inconsistent with other agreed-to language in the Parties’ agreement.

Q.
PLEASE ELABORATE?

A.
The Parties agree that SBC should be required to provision UNE loops to customers’ premises, as evidenced by the Parties’ proposed definitions of a loop in Section 9.1.1 of the UNE Appendix.  While the Parties disagree on what definition of a loop to include in the agreement, both Parties agree that the definition should include the following language: “a transmission facility between a distribution frame (or its equivalent) in SBC MISSOURI’s Central Office and the loop demarcation point…at an end user customer premises…” (emphasis added)  As the agreed-to portions of the definition of a UNE loop demonstrate, the Parties agree that SBC should be required to provide UNE loops to end users’ premises.

Q.
DOES SBC’S PROPOSED SECTION 9.13 CONFLICT WITH THE AGREED-TO PORTIONS OF THE DEFINITION OF A UNE LOOP?

A.
Yes.  SBC’s proposed language goes too far in that it would allow SBC to deny providing an UNE loop to MCI for serving a customer’s premises.  For instance, SBC’s proposed Section 9.13 states that SBC shall not be obligated to provision an UNE loop to cellular cites.  The problem with this language is that cellular cites can constitute an end user customer premises.  Therefore, SBC’s attempt to restrict MCI’s access to UNE loops for serving cellular cites sweeps too broadly.  Furthermore, the remainder of SBC’s language is vague and unnecessary since the agreed-to portions of the definition of a loop makes clear that UNE loops are used to serve end user customer premises. 

Q.
WHAT IS A CELLULAR SITE?

A.
A cellular site refers to a transmitter or receiver device used to communicate with mobile telephones in a cellular network.  Wireless phones work by sending and receiving radio signals to a nearby cell site.  Generally speaking, the closer one’s wireless phone is to a cell site, the better one’s chances are of being able to make and receive calls without being cut off.
Q.
DO CMRS PROVIDERS QUALIFY AS END USERS?

A.
Yes.  Indeed the Texas Commission recently confirmed that cellular carriers qualify as end users in its Track I Arbitration Award in Docket 28821 as follows: “…nothing prohibits an IXC, CAP or CMRS provider or other carrier from being an end-user to the extent that such carrier is the ultimate retail consumer of the service (e.g., a CLEC provides local exchange service to an IXC at its administrative offices).”

Q.
YOU MENTION ABOVE THAT SBC’S PROPOSED SECTION 9.13 IS AN INAPPROPRIATE ATTEMPT TO RESTRICT MCI’S ACCESS TO UNE LOOPS.  HOW COULD SBC INTERPRET ITS LANGUAGE IN SUCH A WAY AS TO INAPPROPRIATELY RESTRICT MCI’S ACCESS TO UNE LOOPS?

A.
SBC’s proposed language states that SBC “shall not be obligated to provision any of the Lawful UNE loops provided for herein to cellular sites.”   However, as described above many cellular sites are found at locations that are unquestionably “end user premises.”  Therefore, SBC could interpret its language in such a way that would allow SBC not to provision UNE loops to MCI to serve the customer wherein the cell site resides.  For instance, if a cell site was located atop of a shopping mall, SBC could interpret its proposed contract language so that it would not be obligated to provide MCI with UNE loops to serve any customer within that shopping mall.  This would severely inhibit MCI’s ability to compete and be wholly inappropriate since MCI has every right to obtain UNE loops to serve these customers.  However, if SBC was allowed to include its proposed Section 9.13 in the agreement, there is the distinct possibility that SBC would nevertheless attempt to restrict access to UNE loops in just this way.

Q.
WOULD SBC HAVE ANY PARTICULAR REASON TO WANT TO RESTRICT MCI’S ACCESS TO CUSTOMERS’ PREMISES WHERE CELL SITES RESIDE?

A.
Yes.  The local loop is unquestionably a bottleneck element in the local telecommunications network, and, if left unchecked, SBC could wield considerable monopoly power over unbundled loops.  Since SBC is competing with CLECs like MCI for local customers, while at the same time provisioning loops to its competitors to serve those customers, SBC has the incentive to restrict competitors’ access to local loops in order to achieve a competitive advantage.  Cellular sites that reside on customers’ premises are oftentimes located at the premises of business customers – customers that provide more revenue opportunities at a lower cost, relative to residential customers.  Hence, SBC has added incentive to restrict competitors’ access to loops that terminate to customers’ premises where cell sites reside because it would severely restrict MCI’s ability to serve business customers.

Q.
WHAT IS YOUR RECOMMENDATION ON UNE 32?

A.
I recommend that the Commission reject SBC’s proposed language for Section 9.13 of the UNE Appendix.
xDSL 1

· Statement of Issue: Is the FCC’s Triennial Review Order the sole source of SBC’s obligations to provide xDSL?

· Disputed Language: xDSL Appendix, Section 1.1
Q.
WHAT IS THE LANGUAGE IN DISPUTE IN THIS ISSUE?

A.
SBC proposes the following language in Section 1.1 of the xDSL Appendix (disputed language in bold): “The Appendix xDSL sets forth the terms and conditions that SBC MISSOURI will offer xDSL loops and xDSL Subloops to MCI in accordance with the FCC’s Triennial Review Order and associated and effective implementing rules...”

Q.
WHY DOES MCI OBJECT TO SBC’S PROPOSED LANGUAGE?

A.
The TRO is not the sole source of SBC’s obligations to provide xDSL.  Rather, there are numerous sources of SBC’s obligations to provide xDSL to MCI, including FCC regulations other than the TRO,
 applicable state law,
 and conditions of the interconnection agreement.
  It is inappropriate to include language in the ICA that recognizes only a portion of SBC’s obligations with regard to xDSL.

Q.
HOW SHOULD THE COMMISSION RESOLVE THIS ISSUE?

A.
The Commission should reject SBC’s proposed language in Section 1.1 of the xDSL Appendix.
V.
CHANGE OF LAW PROVISIONS AND TRANSITION ELEMENTS

UNE 36

· Statement of Issue: Should the contract contain transition terms for embedded base mass market switching?

· Disputed Language: UNE Appendix, Section 13
Q.
WHAT IS THE DISPUTE BETWEEN THE PARTIES UNDER ISSUE UNE 36?

A.
MCI objects to SBC’s proposed Section 13, which contains a lengthy transitional process for mass market switching (both ULS and UNE-P).  Since MCI does not have an embedded base of customers utilizing unbundled local switching or UNE-P under this Agreement, it is inappropriate for the Agreement to include terms and conditions for such offerings.  SBC’s language is simply unnecessary.  Indeed, SBC withdrew its proposed language for Section 13 of the UNE Appendix in Texas.

Q.
HOW SHOULD THE COMMISSION RULE ONUNE 36?

A.
I recommend that the Commission reject SBC’s proposed Section 13 in favor of MCI’s proposed language which simply states, “The Parties acknowledge that MCIm does not have an embedded base of either unbundled Local Circuit Switching or UNE-P End Users served through this Agreement and that, because there is no such embedded base served by this Agreement, no transition terms for such an embedded base (as set forth in 47 CFR 319(d)(iii)) are included in this Agreement.”

VI.
ROUTINE NETWORK MODIFICATIONS

UNE 29, UNE 35, UNE 41

UNE 29

· Statement of Issue: What terms and conditions should apply for routine modifications of the loop?

· Disputed Language: UNE Appendix, Section 9.9
UNE 35

· Statement of Issue: Which Party’s routine network modification provision should be adopted?

· Disputed Language: UNE Appendix, Section 12.12

UNE 41

· Statement of Issue: Which party’s requirements for routine network modification with respect to Dedicated Transport should be included in this Agreement?

· Disputed Language: UNE Appendix, Section 15.12

Q.
WHY HAVE YOU GROUPED ISSUES UNE 29, UNE 35 AND UNE 41 TOGETHER FOR PURPOSES OF YOUR TESTIMONY?

A.
All of these issues pertain to the issue of routine network modifications.  UNE 29 pertains to routine network modifications for unbundled loops, UNE 35 pertains to routine network modifications for dark fiber and UNE 41 pertains to routine network modifications for dedicated transport.

UNE 29

Q.
PLEASE DESCRIBE UNE 29.

A.
UNE 29 pertains to the terms and conditions that should be included in the Parties’ Agreement regarding routine modifications for local loops.  The contract language that is in dispute between the Parties on this issue can be found at Sections 9.9.1, 9.9.2 (and related subsections) and 9.9.3 of the UNE Appendix.  MCI proposes contract language for Section 9.9.2 that precisely tracks the FCC’s language pertaining to routine modifications, while SBC proposes language in Sections 9.9.1, 9.9.2 and 9.9.3 goes far beyond what is required and permissible under the FCC’s regulations.
Q.
YOU STATE THAT MCI’S PROPOSED LANGUAGE PRECISELY TRACKS THE FCC’S LANGUAGE REGARDING ROUTINE MODIFICATIONS.  PLEASE ELABORATE.

A.
MCI’s proposed Section 9.9.2 of the UNE Appendix states as follows:

A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own end user customers. Routine network modifications include, but are not limited to, rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that SBC MISSOURI ordinarily attaches to a Lawful DS1 Loop to activate such loop for its own end user customer…Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings…

This language is taken nearly verbatim from the FCC’s rules (see 47 C.F.R. § 51.319(a)(8)(ii)).  In addition, consistent with paragraphs 636 and 637 of the TRO, MCI’s proposed Section 9.9.2 goes on to exclude the following activities from the definition of routine network modifications: constructing new loops, installing new cable, securing permits or rights-of-way, constructing new manholes or conduits, and installing new terminals.
Q.
CAN YOU PROVIDE EXAMPLES OF HOW SBC’S PROPOSED LANGUAGE GOES BEYOND THE REQUIREMENTS SET FORTH BY THE FCC IN THE TRO?

A.
Yes.  There are several such examples.  First, according to SBC’s proposed language, a routine network modification is “an activity that SBC TEXAS regularly undertakes for its own end user customers where there are no additional charges or minimum term commitments.” (Section 9.9.2) SBC’s mention of additional charges and term commitments has no basis in FCC rules and could have the effect of inappropriately limiting the instances in which SBC would perform work for MCI as a routine network modification.  MCI has no control over whether SBC levies additional charges on its end user customers for work performed or whether it offers term commitments to its end user customers.  Accordingly, including these limiting factors in the description of routine network modifications is inappropriate, particularly when there is no basis for such limitations in the FCC’s rules.



SBC peppers its proposed language with numerous additional limitations on routine network modifications that have no basis in the FCC’s rules.  For instance, SBC’s proposed language would exclude the following activities from the definition of a routine network modification even though the FCC did not speak to these limitations: 1) splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present, 2) securing building access arrangements, 3) constructing/placing handholds, 4) constructing/placing ducts, 5) constructing/placing poles, 6) providing new space or power for requesting carriers, and 7) removing or reconfiguring packetized transmission facility.  The first limitation listed above, i.e., splicing cable, is especially egregious considering that splicing cable is an activity that the FCC explicitly recognized as a routine network modification (47 C.F.R. §51.319(a)(8)(ii)).



Furthermore, SBC’s entire proposed section 9.9.2.2 also includes restrictions related to packet-based facilities and the retirement of copper that have no basis in the FCC’s routine network modifications rulings and has no place in the contract language pertaining to routine network modifications.  It is simply unnecessary to address these issues within the context of routine network modifications.

Q.
WHY DOES MCI OBJECT TO SBC’S PROPOSED LANGUAGE IN SECTION 9.9.3?

A.
SBC’s proposed language in Section 9.9.3 would allow SBC to assess non-recurring charges on MCI for performing routine network modifications, when these activities are oftentimes already included in the recurring charges that MCI pays to SBC for a loop.  The FCC recognized in the TRO (paragraph 640) that

the costs associated with these modifications often are reflected in the recurring rates that competitive LECs pay for loops. Specifically, equipment costs associated with modifications may be reflected in the carrier’s investment in the network element, and labor costs associated with modifications may be recovered as part of the expense associated with that investment (e.g., through application of annual charge factors (ACFs)). The Commission’s rules make clear that there may not be any double recovery of these costs (i.e., if costs are recovered through recurring charges, the incumbent LEC may not also recover these costs through a NRC).


SBC has simply not shown that the activities for which it attempts to levy additional charges are not already recovered in the recurring loop rates and should therefore not be allowed to double-recover its costs through non-recurring charges.

Q.
HAVE ANY OTHER STATE COMMISSIONS RULED ON THIS ISSUE?

A.
Yes.  The ICC recently ruled on this issue in favor of MCI for the same reasons I have proffered above.  The ICC found as follows:

The Commission finds MCI’s proposed contract language should apply for routine modifications of local loops. MCI’s proposed Section 9.7.2 follows the FCC’s language pertaining to routine modifications. SBC’s has proposed language in Sections 9.7.1, 9.7.2 and 9.7.3 extends beyond what is required and permissible under the FCC’s regulations. MCI takes its proposed language almost verbatim from the FCC’s rules (see 47 C.F.R. § 51.319(a)(8)(ii)). Further, MCI’s proposed Section 9.7.2 excludes certain activities, consistent with paragraphs 636 and 637 of the TRO.

SBC’s proposed language states that a routine network modification is “an activity that SBC ILLINOIS regularly undertakes for its own end user customers where there are no additional charges or minimum term commitments.” The TRO does not contemplate “additional charges” and “term commitments” as caveats for routine maintenance. Moreover, SBC’s proposed language could inappropriately limit the instances in which SBC would perform work for MCI as a routine network modification. Accordingly, including these limiting factors in the description of routine network modifications is inappropriate.

As MCI mentioned, SBC’s proposed language would exclude certain activities from the definition of a routine network modification, such as splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present, securing building access arrangements, constructing/placing handholds, constructing/placing ducts, constructing/placing poles, providing new space or power for requesting carriers, and removing or reconfiguring packetized transmission facility. The FCC has yet to determine these activities to be exceptions to routine maintenance. In fact, the FCC explicitly recognized splicing cable as a routine network modification (47 C.F.R. §51.319(a)(8)(ii)).

SBC’s proposed section 9.7.2.2 inappropriately includes restrictions related to packet-based facilities and the retirement of copper, which have no basis in the FCC’s routine network modifications rulings. Additionally, SBC’s proposed Section 9.7.3 would allow SBC to assess non-recurring charges on MCI for performing routine network modifications, when these activities are already included in the recurring charges that MCI pays to SBC for a loop. SBC has not shown that the activities for which it attempts to levy additional charges are not already recovered in the recurring loop rates. Unless SBC has demonstrated otherwise, the Commission has no way of knowing whether SBC is double recovering. To remain consistent with our XO Arbitration Order, SBC will be required to expressly certify that no cost recovered by such charge is recovered by any other rate or charge. 04-0371 Order at 12.

For these reasons, we adopt MCI’s proposed language to Section 9.7.2 of the UNE Appendix and reject SBC’s proposed language to Sections 9.7.1, 9.7.2 and 9.7.3.

Q.
HOW SHOULD THE COMMISSION RESOLVE UNE ISSUE 29?

A.
The Commission should adopt MCI’s proposed language to Section 9.9.2 of the UNE Appendix and reject SBC’s proposed language to Sections 9.9.1, 9.9.2 and 9.9.3.  This outcome is consistent with the federal rules and decisions of other state public utility commissions.

UNE 35

Q.
PLEASE SUMMARIZE THE DISPUTE PERTAINING TO ISSUE UNE 35.

A
UNE 35 pertains to routine network modifications as they relate to dark fiber.  Section 12.12 of the UNE Appendix contains the disputed language for this issue.  MCI’s proposed language reflects its position that separate routine network modifications for dark fiber loops and dark fiber dedicated transport are not needed and simply refers to the routine network modifications for dedicated transport and unbundled loops already provided for in other sections of the agreement.  SBC’s approach, on the other hand, is to not only duplicate the provisions elsewhere in the contract, but also to add additional inappropriate limitations.

Q.
WHY DO YOU DISAGREE WITH SBC’S PROPOSED LANGUAGE?

A.
First, this language suffers from some of the same flaws discussed above under UNE 29.  For instance, Section 12.12.2.1 references charges for routine network modifications.  This language is inappropriate for the same reasons as described under UNE 29.  Also, similar to its position under UNE 29, SBC again attempts to inappropriately shoehorn in examples of when routine network modifications do not apply.  Finally, SBC’s language is simply unnecessary in light of MCI’s language referencing the provisions contained elsewhere in the agreement.  As a result, the Commission should adopt MCI’s proposed language for Section 12.12.

UNE 41

Q.
UNE 41 PERTAINS TO ROUTINE NETWORK MODIFICATIONS FOR DEDICATED TRANSPORT.  ARE THE ISSUES UNDER UNE 41 SIMILAR TO THOSE UNDER UNE 29 (ROUTINE NETWORK MODIFICATIONS FOR LOOPS)?

A.
Yes.  The issues surrounding UNE 41 and UNE 29 are nearly identical.  For instance, SBC’s proposed language in Section 15.12 suffers from the same flaws identified above in UNE 29 with respect to the definition of “routine network modification,” the list of SBC-created exemptions from the FCC’s routine network modifications rules, and SBC’s contract language referring to rates for routine network modification.  For the same reasons discussed above with regard to loops (in Section 9.9), MCI objects to SBC’s language in Section 15.12.

Q.
WHAT IS MCI’S POSITION ON ROUTINE NETWORK MODIFICATIONS FOR DEDICATED TRANSPORT?

A. 
Consistent with its language in Section 9.9 on unbundled loops, MCI has proposed language in Section 15.12 pertaining to dedicated transport that precisely tracks the FCC’s language regarding routine network modifications (explained above, see UNE 29).
Q.
HOW SHOULD THE COMMISSION RULE ON UNE 41?

A.
The Commission should reject SBC’s language for Section 15.12 of the UNE Appendix in favor of MCI’s language.
Q.
DO YOU HAVE ANY FINAL COMMENTS REGARDING THE ROUTINE NETWORK MODIFICATIONS ISSUES (UNE 29, UNE 35 AND UNE 41).

A.
Yes.  The Commission should note that for each of the routine network modifications MCI’s language tracks the language of the FCC precisely.  In addition, MCI does not needlessly duplicate these provisions in the contract for dark fiber loop and dark fiber transport when these provisions already exist for loops and transport elsewhere.  By comparison, SBC’s language injects restrictions not included in FCC orders (or elsewhere) on routine network modifications.  For these reasons, MCI’s language is preferable to that submitted by SBC, as the ICC recently concluded.

VII.
COLLOCATION

Collo 2 (Physical) and Collo 2(Virtual)

· Statement of Issue: Should MCIm be charged on a metered basis for power in Collocation spaces?

· Disputed Language: Collocation Appendices, Sections 1.1 and 3
Q.
PLEASE DESCRIBE THE LANGUAGE PROPOSED BY MCI FOR SECTION 3 OF THE COLLOCATION APPENDICES.

A.
MCI has proposed that the following Section 3 be added to the Collocation Appendices:

3
METERED POWER INTENTIONALLY OMITTED
Charges for power will be assessed per ampere per month, based upon the actual amperes used, at the rates set forth in Appendix Pricing.  When obtaining power from an SBC MISSOURI battery distribution fuse bay, fuses and power cables (A&B) must be engineered (sized), and installed by MCIm's certified vendor at MCIm’s expense.

SBC has not proposed alternative language for this section.
Q.
WHY HAS MCI PROPOSED THIS LANGUAGE?

A.
MCI should be charged by SBC only for the electrical power that it uses in its collocation space – nothing more, nothing less.  It is a basic principle of cost causation and recovery that the cost causer should pay for what is used and consumed, but not more.  SBC’s method for charging CLECs for power to the collocation space is discriminatory because SBC itself does not pay for power in this same manner.  MCI’s proposed language clarifies this basic principle by allowing for metered power, and clarifies that MCI’s vendors will engineer and install the fuses and power cables for MCI’s collocation spaces.

Q.
HOW DOES SBC MISSOURI’S TARIFF ADDRESS POWER CHARGES?

A.
The SBC Missouri tariff provides non-recurring charges for the installation of the necessary cabling requested by the CLEC when the collocation space is engineered.  There is then a monthly recurring charge for the power consumed in the space.  SBC Missouri Local Access Tariff PSC MO No. 42, Section 20.5 states as follows:

20.5
DC Power Consumption
The DC Power Charge consists of use of the DC power system, with AC input and AC backup for redundant DC power expressed on a per amp basis.  The cost for HVAC to support DC Power Consumption is recovered as a separate but related rate element on a per 10-amp basis. DC Transmission Energy Charge provided per 2” mounting space consists of the AC energy to provide redundant DC power to an CEV/HUT/Cabinet arrangement expressed in a monthly rate. Rates and charges are as found in paragraph 21.4.

***

21.4 DC Power Consumption

Caged, Cageless, and Caged Common Arrangements)

USOC 
Monthly Rate
NonRecurring Charge

Per AMP
SPIPT
$10.61
None

HVAC (per 10 Amps)
XXXX
$14.62
None

Per 2” Mounting Space
SP1QK
$1.27
None


The tariff clearly states that the monthly recurring charge is to be assessed on a “per amp basis" as consumed, yet SBC has interpreted this tariff to allow SBC to charge CLECs for the amount of power that could be delivered to the collocation space regardless of actual consumption.  This interpretation has been found in Texas to be at odds with SBC’s tariff and inappropriate.

Q.
IS MCI’S METERING PROPOSAL CONSISTENT WITH THE WAY IN WHICH SBC MISSOURI’S TARIFF IS STRUCTURED?

A.
Yes.  Indeed, after finding that SBC’s practice of assessing power consumption charges was inconsistent with its tariff, which requires power charges to be assessed on a per-amp basis, the Texas PUC’s Arbitration Award in Docket No. 27559 (consol.) concluded that power metering was consistent with SBC Texas’ tariff - which is similar in structure to SBC Missouri’s tariff.

Q.
IS MCI’S POWER METERING PROPOSAL TECHNICALLY FEASIBLE?

A.
A simple fact demonstrates the feasibility of MCI’s proposal: SBC provides metered power in Illinois and has, as ordered by the ICC as early as 1997, for many years.

Q.
PLEASE DESCRIBE THE POWER METERING ARRANGEMENTS IN ILLINOIS? 

A.
It is my understanding that the power metering arrangements MCI has in Illinois are “return side” metering arrangements, meaning that power measurement equipment is installed on the ground (or return) side of the DC circuit.  I have provided a diagram of a “return side” power metering arrangements as Attachment DGP-2 to this testimony.  As Attachment DGP-2 shows, a power metering network configuration can be summarized as follows:  SBC’s power source (batteries, rectifiers and DC power board) provides DC power to the Battery Distribution Fuse Bay (BDFB).  From the BDFB, power cables leads (i.e., “A” and “B” battery feeds) provide power to MCI’s collocated equipment.  Power cable leads (i.e., “A” and “B” return feeds) also connect MCI’s collocated equipment to what is referred to as a shunt bar.  The shunt bar is a piece of hardware that converts power passing through the circuit to data that is measured by Power Measuring Equipment, sometimes referred to as a Power Measuring Unit (or PMU).  The Power Measuring Equipment serves numerous functions including, collecting and storing usage data, alarm and monitoring control and transporting data.  While I concede that the particular architecture explained above may not be the only architecture available that could allow SBC and MCI to implement a power metering arrangement, it is an arrangement that has been used by both SBC and MCI for some time without complaint from either party.  The fact that the carriers have designed, developed and implemented such a metering system seriously undercuts any assertions that SBC may make and has made in other proceedings regarding the technical limitations of metered power.

Q.
WHO WOULD PAY FOR THE COSTS OF METERED POWER? 

A.
MCI is willing to assume the costs associated with having metered power, and has memorialized this commitment in its proposed language for Section 3 of the Collocation Appendix.  Therefore, there is no basis for any claim by SBC that it would not recover its costs for power under MCI’s proposed metering arrangement.
Q.
IS THERE EVIDENCE SHOWING THAT METERED POWER WOULD ALLOW MCI TO PAY FOR POWER MORE DIRECTLY IN RELATION TO THE AMOUNT OF POWER IT USES (AND HENCE, UTILIZE POWER MORE EFFICIENTLY)?

A.
Yes, there is.  When examining this issue in Texas Docket 28821, I requested that MCI provide me with power billing information pertaining to their collocation arrangements in Texas and Illinois to illustrate this point.  In response to my request, MCI provided power billing data for collocation arrangements in Texas, which are non-metered arrangements, for the month of July 2004,
 and power billing data for its collocation arrangements in Illinois, which are metered arrangements, for approximately the same time period.
  The collocation data that was used in this analysis was taken from MCI’s collocation arrangements that it acquired from Rhythms in Texas and Illinois, which were designed in a “cookie cutter” fashion.  Hence, while this data does not show the amount of equipment in each MCI collocation arrangement that is drawing power, the data is representative of collocation arrangements that were designed with very similar specifications and designed to hold similar amounts and types of equipment.  Moreover, my analysis encompasses power data from 58 collocation arrangements,
 which is a sufficient number of observations to compare and contrast the typical power charges that MCI pays in Texas and Illinois.  I have provided the Texas power data as Confidential Attachment DGP-3 and the Illinois power data as Confidential Attachment DGP-4.
Q.
WHAT DOES THIS DATA SHOW?

A.
First, the data shows that in Illinois, where power usage is metered, MCI’s monthly charges for power vary based on the actual power its collocation arrangement consumes on a per kilowatt basis.  For instance, Confidential Attachment DGP-4 shows that the power consumption charges (per kWh) vary from between ***BEGIN CONFIDENTIAL xxxxxxxxxxxxxxxx xxxxxxxxxxx xxxx xxxxxx xxx xxxxx xx xxx xxxxxxxxxxx xxxx xxxxxx. END CONFIDENTIAL***  These charges vary because the power metering rate structure implemented in Illinois only requires CLECs to pay for the power that is consumed, rather than an arbitrary higher level of power that could be consumed by the CLEC.  To illustrate this point in more detail, I have calculated the amount of power consumed (represented in kilowatt hours) by the collocation arrangements discussed above by dividing the total power consumption charge by the $0.28 per kWh power consumption rate in SBC Illinois’ tariff.  This calculation shows that MCI paid less for power consumed in the ***BEGIN CONFIDENTIAL xxxxxxxxxxx END CONFIDENTIAL*** wire center because it consumed only ***BEGIN CONFIDENTIAL xxxxxxxxxxxxxxxxx END CONFIDENTIAL***, while the collocation arrangement in the ***BEGIN CONIFIDENTIAL xxxxxxxxxxxx END CONFIDENTIAL*** wire center consumed ***BEGIN CONFIDENTIAL xxxxxxxxxxxx END CONFIDENTIAL*** of power.



In contrast, Confidential Exhibit 2 shows that, in Texas, MCI is required to pay for the maximum amount of amperage that can be delivered to the collocation arrangement instead of the actual power that is drawn by the collocation arrangement.  For instance, for the collocation arrangement identified as *** BEGIN CONFIDENTIAL xxxxxxxxxxxxx END CONFIDENTIAL***, MCI is assessed charges of $7.38 and $2.12 per amp for DC Plant and AC usage, respectively, for ***BEGIN CONFIDENTIAL xxxxxxx END CONFIDENTIAL*** of power, regardless of the power that this collocation arrangement actually draws.  MCI also pays for ***BEGIN CONFIDENTIAL xxxxxxx END CONFIDENTIAL*** of power in the following caged collocation arrangements: ***BEGIN CONFIDENTIAL xxxxxxxxxxxxx, xxxxxxxxxxxxx, xxxxxxxxxxxxx, xxxxxxxxxxx xxx, xxxxxxxxxxxxxx, xxxxxxxxxxxxx, xxxxxxxxxxxxx, xxxxxxxxxxxxx, xxxxxxxxxxxxxxxxxx END CONFIDENTIAL***.  Since collocation power is not metered in Texas, it is impossible to determine the amount of power that each of these collocation arrangement actually consumes, but it is highly unlikely that each of these collocation arrangements would draw the exact same amount of power (especially when one considers the data from Illinois).  Yet, based on the method SBC uses to assess power charges in Texas, MCI pays the same amount for power consumption for all of these arrangements.  For illustration purposes, if we assume, hypothetically, that the Illinois collocation arrangements discussed above were not metered and were subject to the same rate structure SBC has selected for CLECs in Texas, MCI would potentially face the same power consumption charges for each, despite one collocation arrangement consuming more than 500 times more power than the other.



The method of assessing power charges in Texas also results in a substantially higher average monthly power charge per collocation arrangement when compared to Illinois.  Based on the information provided in Confidential Attachments DGP-3 and DGP-4, I have calculated an average monthly power charge of ***BEGIN CONFIDENTIAL xxxxxxx END CONFIDENTIAL*** for collocation arrangements in Texas, and an average monthly power charge of ***BEGIN CONFIDENTIAL xxxxxxx END CONFIDENTIAL*** for collocation arrangements in Illinois.  Therefore, SBC’s method of assessing power charges in Texas results in MCI paying, on average, more than ***BEGIN CONFIDENTIAL xxxxxxx xxxxxxxx xxxxx xxxx END CONFIDENTIAL*** for collocation power in Texas when compared to Illinois.


The above analysis shows that power metering allows CLECs to operate more efficiently with regard to power costs.  The efficiencies achieved in Illinois can never be realized in Missouri so long as SBC is allowed to reject requests for metered power.
Q.
DOES MCI’S POWER METERING PROPOSAL RAISE ANY SAFETY OR SECURITY CONCENRS?

A.
No.  MCI’s proposal would preserve the same level of security and safety clearance that is required today for work in SBC’s central offices.

Q.
HAVE METERING ARRANGEMENTS BEEN REQUIRED IN OTHER JURISDICTIONS?

A.
Yes.  The issue of SBC’s methodology of assessing excessive power consumption charges was raised before the ICC in a Total Element Long Run Incremental Cost (“TELRIC”) proceeding.
  In that proceeding, the ICC considered testimony presented by a CLEC that the power charges assessed by SBC Illinois (f/k/a Illinois Bell) amounted to a $480 per square foot charge for power,
 or about $2.00 per line based on the CLEC’s equipment amperage.  This charge was wildly out of line with the charges of approximately $0.25 per line being assessed by SBC Illinois from other carriers, such as AT&T and Sprint, for their electrical consumption.
  The ICC followed the recommendation of its Staff and required SBC Illinois to recalculate the charge to more closely approximate actual usage instead of the per-circuit capacity of the equipment located in the collocation cage.
  Accordingly, SBC now offers “power measurement” in Illinois in conjunction with physical collocation,
 as explained above.


The South Carolina Public Service Commission similarly considered this issue and found that metered power should be required:

…we see no downside to allowing CLECs to purchase power directly under certain circumstances. The Commission therefore orders BellSouth to provide CLECs with the option to purchase power directly from an electric utility company where technically feasible and where space is available in a requested BellSouth central office.

If a CLEC exercises this option, the CLEC will be responsible for contracting with the electric company for its own power feed and meter and will be financially responsible for purchasing all equipment necessary, including inverters, batteries, power boards, bus bars, BDFBs, backup power supplies and power cabling, to accomplish this arrangement. The actual work to install the arrangement would be performed by a BellSouth Certified Vendor hired by the CLEC. The CLEC must comply with all applicable national, regional, state and local safety, electrical, fire and building codes, including the National Electric Safety Code standards, in installing this power arrangement, just as BellSouth is required to comply with these codes.


Moreover, against SBC’s strong objections, the Texas PUC recently required SBC to allow, upon CLEC request, CLECs to place their own Battery Distribution Fuse Bays (BDFBs) and, more generally, their own “power distribution equipment” in their physical collocation cages.
 In doing so, the Texas PUC also rejected SBC’s arguments that power distribution equipment is not “necessary” and therefore not appropriate for collocation.  The Texas PUC found as follows:

[t]he Commission finds that the power equipment is necessary to operate the network components in the collocation space.  Although SBC provides the required power from a centralized location, CLECs are requesting to allow installation of their own power distribution equipment in the collocation space in order to effectively manage the distribution of power.  This capability is necessary to manage additions and changes to its network equipment, without relying on SBC to extend the power from a centralized location for each addition and/or modification to its network equipment.  The Commission finds that a CLEC should be allowed to install its own power distribution equipment in its collocation space provided that such placement does not affect the structural integrity of the building…

Q.
HOW SHOULD THE COMMISSION RESOLVE THIS ISSUE?

A.
MCI’s proposed Section 3 to the Collocation Appendix should be adopted.

VIII.
GENERAL TERMS AND CONDITIONS

GT&C 10

· Statement of Issue: Should MCI be permitted to purchase the same service from either an approved tariff or the interconnection agreement?

· Disputed Language: GT&C Appendix, Section 51.

Q.
PLEASE DESCRIBE THE DISPUTE BETWEEN THE PARTIES THAT IS IDENTIFIED AS GT&C 10.

A.
The dispute stems from SBC’s proposed Section 51 to the GT&C Appendix.  MCI and SBC agree that MCI may purchase interconnection or wholesale services both from SBC’s tariff and pursuant to this interconnection agreement.  Where the Parties differ is with respect to the particular interconnection or wholesale services that may be purchased out of the tariff.  SBC has taken the position that MCI may purchase out of the tariff only those products or services that are not available through this interconnection agreement.

Q.
PLEASE IDENTIFY THE LANGUAGE IN DISPUTE.

A.
The Parties propose the following language as Section 51 of the GT&C Appendix:

PURCHASING FROM TARIFFS
If SBC MISSOURI has approved tariffs on file for interconnection or wholesale services, MCIm may purchase services from SBC MISSOURI from this interconnection agreement, the approved tariffs or both in MCIm’s sole discretion. Except as may be provided in Appendix Pricing, the Parties agree that the rates, terms and conditions of this Agreement will not be superceded by the rates, terms and conditions of any tariff SBC MISSOURI may file, absent Commission order to the contrary.  The Parties agree that MCIm is not precluded from ordering products and services available under any effective SBC MISSOURI tariff or any tariff that SBC MISSOURI may file in the future provided that MCIm satisfies all conditions contained in such tariff and provided that the products and services are not already available under this Agreement. (In which case MCIm may incorporate such products and services including legitimately related rates, terms and conditions by amendment into this Agreement).  If MCIm chooses to order products or services under an SBC MISSOURI tariff, it is bound by all applicable terms and conditions of the tariff and shall not seek to apply terms and conditions of this Agreement to the items it orders from the tariff.  MCIm is not precluded from amending the agreement to incorporate by reference individual and independent rates, terms and conditions available to other carriers through Agreement or tariff, even when such products or services are already available under this Agreement, provided such incorporation by reference must include material terms and conditions that are applicable and legitimately related to the requested product or services.
Q.
WHAT IS THE PURPOSE OF MCI’S PROPOSED LANGUAGE?

A.
MCI’s proposed language is designed to explicitly recognize that, to the extent that SBC interconnection and/or resale tariffs provide services that MCI is purchasing under the Parties’ ICA, MCI should have the ability to purchase such services from SBC’s wholesale and/or interconnection tariffs in addition to the Parties’ interconnection agreement, at MCI’s discretion.

Q.
WHY DOES MCI DISAGREE WITH SBC’S PROPOSED LANGUAGE IN SECTION 51 OF THE GT&C APPENDIX?

A.
Allowing MCI to adopt more favorable rates, terms and conditions for services that might be found in the tariff, regardless of whether these matters are addressed in the agreement, is the statutory scheme established by the Telecommunications Act of 1996, and it is good public policy.  SBC continues to control the bottleneck facilities necessary for CLEC market entry (primarily the “last mile”), and it thus has all the leverage in contract and pricing negotiations.  The ability of the CLECs to choose between obtaining products and services via tariff or interconnection agreement, at the CLECs’ option, is a means by which the legislature and regulatory agencies have attempted to provide some leverage to the CLECs in the face of the ILECs’ otherwise awesome monopoly power.  Just as importantly, this right to freely choose between the tariff and the interconnection agreement also protects CLECs against discrimination.  It is not the least bit unusual for customers of regulated utilities, or large customers of nearly any sophisticated supplier, to take advantage of lower rates during the term of a contract, but not be vulnerable to higher rates during the same term.

Q.
SHOULD SBC’S PROPOSED LANGUAGE FOR SECTION 51 BE REJECTED FOR ANY OTHER REASON?

A.
Yes.  The MPSC rejected a similar proposal proffered by SBC in Michigan.  MCI’s ability to order interconnection services from an SBC Michigan f/k/a Ameritech-Michigan tariff rather than out of the Parties’ interconnection agreement was the subject of a complaint brought by MCI to the MPSC.
  In that case, MCI chose to transmit resale orders to SBC Michigan via facsimile pursuant to the terms of its tariff, rather than sending the orders electronically in accordance with the interconnection agreement.  The Michigan PSC determined that MCI had the option to send its resale orders via fax, but the U.S. District Court for the Eastern District of Michigan reversed the Michigan PSC’s decision, stating that permitting Parties to rely on more favorable tariff provisions could undermine the preference for negotiated agreements embodied in the Act.



MCI appealed that decision to the 6th Circuit Court of Appeals, and on March 10, 2003, that Court reversed the District Court and affirmed the order of the MPSC.
  In its decision, the Sixth Circuit stated that by permitting MCI to place resale orders pursuant to the tariff, both the interconnection agreement and the state tariffs worked in concert to promote competition.  The Court concluded that the Parties complied with the Act by entering into an interconnection agreement, and that MCI’s use of the tariff to transmit orders did not eviscerate the agreement, did not prevent competition, and served the purposes of the Act. The Court stated as follows:

The Act, then, recognizes that interconnection agreements are not the sole way to promote competition among local service providers, for it allows room for state regulation.   The Act does not impliedly preempt Michigan's tariff regime.   The Commission can enforce state law regulations, even where those regulations differ from the terms of the Act or an interconnection agreement, as long as the regulations do not interfere with the ability of new entrants to obtain services.   Assuming that the interconnection agreement did not preclude MCI's placing resale orders under Ameritech’s tariff obligations, the agreement and the Michigan tariff obligations can co-exist and work in concert to promote local service competition…

Michigan’s tariffs and the agreements negotiated pursuant to the Act work toward the common purpose of giving new entrants a means of competing with incumbent local exchange carriers.   Under the system of cooperative federalism established by the Act, it is permissible for Michigan to maintain a tariff system alongside the agreements negotiated under the Act. (Michigan Bell, 323 F.3d at 359-360).
As the Court recognized, interconnection agreements and tariffs can co-exist and be used in concert for promoting local competition, consistent with MCI’s position on GT&C 10.

Q.
HOW SHOULD THE COMMISSION RESOLVE THIS ISSUE?

A.
The Commission should reject SBC’s proposed Section 51 of the GT&C Appendix in favor of MCI’s language.

IX.
UNE COMBINATIONS

UNE 5

· Statement of Issue: What terms and conditions for Combinations should be included in the Agreement?

· Disputed Language: UNE Appendix, Section 2.2.10
Q.
WHAT TERMS AND CONDITIONS FOR COMBINATIONS SHOULD BE INCLUDED IN THE ICA?

A.
The ICA should reflect SBC’s obligations to combine elements in accordance with the requirements of 47 CFR § 51.315.  To ensure that MCI is able to obtain access to combinations to which it is entitled, MCI is proposing language in Section 2.2.10 that sets forth the following requirements:

· At MCI’s request, SBC shall provide combinations of unbundled Network Elements in accordance with the requirements of this Section 21, other applicable requirements of this Agreement and Applicable Law, including 47 CFR § 51. 315. (See, 47 CFR § 51.319(a), (c), and (d))

· SBC MISSOURI may not require MCI to own or control any local exchange facilities as a condition of offering to MCI any Network Element or combination.

· SBC MISSOURI may not require MCI to combine Network Elements. (See, 47 CFR § 51.319(c) and (d))

· SBC MISSOURI shall not separate Network Elements that are already combined on SBC MISSOURI’s Network unless requested by MCI. (See, 47 CFR § 51.319(b)).

Q.
IS MCI’S PROPOSED LANGUAGE CONSISTENT WITH THE FCC’S RULES ON COMBINATIONS?

A.
Yes.  MCI’s language is consistent with the FCC’s combinations rules (Rule 51.315), which is provided below.  I have provided the entire Section 51.315 because it helps put MCI’s and SBC’s proposed language in context.



§51.315 Combination of unbundled network elements.

(a) An incumbent LEC shall provide unbundled network elements in a manner that allows requesting telecommunications carriers to combine such network elements in order to provide a telecommunications service. 

(b) Except upon request, an incumbent LEC shall not separate requested network elements that the incumbent LEC currently combines. 

(c) Upon request, an incumbent LEC shall perform the functions necessary to combine unbundled network elements in any manner, even if those elements are not ordinarily combined in the incumbent LEC's network, provided that such combination: 

(1) Is technically feasible; and 

(2) Would not undermine the ability of other carriers to obtain access to unbundled network elements or to interconnect with the incumbent LEC's network. 

(d) Upon request, an incumbent LEC shall perform the functions necessary to combine unbundled network elements with elements possessed by the requesting telecommunications carrier in any technically feasible manner. 

(e) An incumbent LEC that denies a request to combine elements pursuant to paragraph (c)(1) or paragraph (d) of this section must prove to the state commission that the requested combination is not technically feasible. 

(f) An incumbent LEC that denies a request to combine unbundled network elements pursuant to paragraph (c)(2) of this section must demonstrate to the state commission that the requested combination would undermine the ability of other carriers to obtain access to unbundled network elements or to interconnect with the incumbent LEC's network.

Q.
DOES SBC’S LANGUAGE APPROPRIATELY SPECIFY ALL OF SBC’S OBLIGATIONS FOR COMBINING ELEMENTS UNDER 47 CFR § 51.315?

A.
No.  SBC is proposing the following language for Section 2.2.10 of the UNE Appendix:

except upon request of MCIm, SBC MISSOURI shall not separate MCIm-requested Lawful UNE’s that are currently combined. (47 CFR § 51.315(b)).  SBC MISSOURI is not prohibited from or otherwise limited in separating any Lawful UNEs not requested by MCIm or a Telecommunications Carrier, including without limitation in order to provide a Lawful UNE(s) or other SBC MISSOURI offering(s).


The best that can be said about SBC’s proposed language is that it resembles the requirements of 47 CFR § 51.315(b) [“[e]xcept upon request, an incumbent LEC shall not separate requested network elements that the incumbent LEC currently combines”], but even then, SBC attempts to pile on restrictions that have no basis in the FCC’s rules [e.g., “SBC MISSOURI is not prohibited from or otherwise limited in separating any Lawful UNEs not requested by MCIm…”]  Moreover, SBC’s language simply ignores other requirements under 47 CFR § 51.315.  In short, MCI’s proposed language is more comprehensive and tracks more closely the obligations of ILECs under the FCC’s rules.

Q.
HOW SHOULD THE COMMISSION RESOLVE UNE 5?

A.
The Commission should adopt MCI’s proposed language for Section 2.2.10 of the UNE Appendix.

UNE 12

· Statement of Issue: Should SBC MISSOURI be permitted to charge MCIm service order and record change charges for conversions?

· Disputed Language: UNE Appendix, Section 6.4.1
Q.
WHAT IS THIS DISPUTE ABOUT?

A.
Section 6 of the Interconnection Agreement (ICA) governs conversion of wholesale services to UNEs.  The FCC made clear that, where impairment exists, a CLEC is entitled to access a facility as a UNE whether the CLEC is purchasing the facility for the first time or has already purchased the facility under a wholesale tariff (almost certainly at prices that are significantly above cost).  The FCC thus required ILECs to permit CLECs to convert wholesale services to UNEs and emphasized that it was important to make such conversions as easy and inexpensive as possible.  TRO ¶¶ 585-589.  Contrary to the FCC’s conclusions, however, SBC proposes language that attempts to make such conversions difficult and expensive.  For instance, SBC proposes language in Section 6 of the ICA giving it authority to “charge applicable service order charges and record change charges.”  SBC does not specify what service order charges or record change charges it has in mind.

Q.
IS A PROVISION PERMITTING SBC TO CHARGE SERVICE ORDER CHARGES AND RECORD CHANGE CHARGES CONSISTENT WITH THE TRO?

A.
No.  Because such charges can impose an unjustified barrier to entry, the TRO rules out such charges.  The TRO makes clear that when a CLEC is already serving a customer using a wholesale service (such as special access), charges for converting the service to UNEs “such as termination charges, re-connect and disconnect fees, or non-recurring charges associated with establishing a service for the first time” are “wasteful and unnecessary” and “could deter legitimate conversions.”  TRO ¶ 587.  It further explains that such charges violate the nondiscrimination requirement of section 202 of the Communications Act, as ILECs never pay such charges to continue serving their own customers.  Id.


Hence, the TRO explicitly rules out the type of charges SBC is attempting to include in the ICA -- charges for converting customers from special access arrangements to UNEs.  Because SBC does not pay service order or record change charges to continue serving its own customers, the TRO makes clear that CLECs should not have to pay such charges when they continue serving existing customers using the same facilities already used to serve these customers.  The fact that the facilities are now billed as UNEs rather than, for example, special access facilities, does not change the fact that they are already being used by CLECs to serve their customers and CLECs should not have to pay to continue to use them.

Q.
IS A PROVISION PERMITTING SBC TO CHARGE SERVICE ORDER CHARGES AND RECORD CHANGE CHARGES CONSISTENT WITH OTHER PROVISIONS IN THE ICA?

A.
No.  A provision permitting SBC to charge service order and record change charges would be inconsistent with the immediately proceeding ICA provision (UNE Appendix 6.4) to which both Parties have agreed.  Section 6.4 specifies that “[e]xcept as otherwise agreed to by the Parties, SBC MISSOURI shall not impose any untariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time, in connection with any conversion between a wholesale service or group of wholesale services and a Lawful unbundled Network Element or Combination of unbundled Network Elements.”  SBC’s proposed Section 6.4.1, however, would permit SBC to impose the same charges Section 6.4 prohibits.  The ambiguity created by SBC’s proposed Section 6.4.1 is entirely unnecessary.  Accordingly, SBC’s proposed Section 6.4.1 should be rejected and omitted from the ICA.
UNE 13

· Statement of Issue: Must conversions be comprised solely of UNEs or as otherwise provided in this Appendix?

· Disputed Language: UNE Appendix, Section 6.5
Q.
WHAT IS THE ISSUE WITH RESPECT TO SECTION 6.5 OF THE UNE APPENDIX?

A.
SBC would like to, in Section 6.5 of the UNE Appendix, add unnecessary and harmful language specifying that Section 6 “…only applies to situations where the wholesale service, or group of wholesale services, is comprised solely of Lawful UNEs offered or otherwise provided for in this Appendix.”

Q.
DOES SBC’S PROPOSAL MAKE ANY SENSE?

A.
No.  Wholesale services provided under a tariff are never comprised of UNEs, so SBC’s proposed provision is meaningless.  Indeed, read literally, it would mean that Section 6 of the agreement would never apply and, in turn, CLECs would never be able to convert wholesale services to UNEs as required by the FCC’s rules.

Q.
IS SBC’S PROPOSAL CONSISTENT WITH THE TRO?

A.
No.  The TRO does not contain any limitations like the one that SBC is proposing.  To the contrary, the TRO provides that carriers may “convert wholesale services to UNEs. . ., so long as the competitive LEC meets the eligibility criteria that may be applicable.”  TRO ¶ 586.  Further, the TRO makes clear that even when only part of a current wholesale offering can be converted to a UNE, such a conversion is permissible.  Thus, for example, if a competitor is currently ordering a wholesale special access service that includes service over both a loop and transport component, but the transport route is one for which there has been a finding of non-impairment, the competitor can convert just the loop piece to UNE pricing.  TRO ¶ 594.  To the extent SBC’s proposed contract language has any meaning at all, it would seem to rule out just such a conversion, as it would rule out conversions in which the entire wholesale service is not composed of UNEs.



Under SBC’s proposed language, SBC could even change all of its wholesale tariffs to include as a component of each wholesale service something that is never available as a UNE and then argue that these wholesale services are not subject to conversion to UNEs because not all of their components are available as UNEs.  This potential outcome would be wholly inappropriate and has no basis in the FCC’s rules.  Indeed, such an outcome would undermine those rules.

Q.
HAS SBC’S POSITION ON THIS ISSUE BEEN REJECTED BY ANY OTHER STATE REGULATORY COMMISSIONS?

A.
Yes.  When faced with this same issue, the Illinois Commerce Commission (ICC) rejected SBC’s proposed language.  I have provided the entire ICC “Commission Analysis and Conclusion” section from the ICC’s Order Docket No. 04-0469 below because it clearly shows that the ICC relied on the same reasoning I have provided above to reject SBC’s proposed language.

Section 6 of the ICA concerns the conversion of wholesale services to UNEs.  SBC seeks to add language specifying that Section 6 only applies to situations where the wholesale service, or group of wholesale services is comprised solely of UNEs offered or otherwise provided for in this Appendix.” Wholesale services are never comprised of UNEs, so SBC’s proposed provision is without merit. Significantly, the TRO does not contain any limitations like the one that SBC is proposing. To the contrary, the TRO provides that carriers may “convert wholesale services to UNEs…, so long as the competitive LEC meets the eligibility criteria that may be applicable.” TRO ¶ 586. It places no condition on the wholesale services that are being converted.  The TRO makes clear that even when only part of a current wholesale offering can be converted to a UNE, such a conversion is permissible. Thus, for example, if a competitor is currently ordering a wholesale special access service that includes service over both a loop and transport component, but the transport route is one for which there has been a finding of non-impairment, the competitor can convert just the loop piece to UNE pricing. TRO ¶ 594. To the extent SBC’s proposed contract language has any meaning at all, it would seem to rule out just such a conversion, as it would rule out conversions in which the entire wholesale service is not composed of UNEs. In this example, the transport piece would be unavailable as a UNE. SBC’s proposed language seems to state that only services that are comprised of UNEs can be converted to UNEs. SBC’s proposed language for Section 6.5 is hereby rejected.

Q.
HOW SHOULD THE COMMISSION RESOLVE UNE 13?

A.
The Commission should reject SBC’s proposed language for Section 6.5 of the UNE Appendix.
UNE 40

· Statement of Issue: Should the prices for network reconfiguration service be included in Appendix Pricing or outlined in SBC MISSOURI’S tariff?

· Disputed Language: UNE Appendix, Section 15.10.1
Q.
WHAT IS THE NATURE OF THE DISPUTE UNDER UNE 40?

A.
This dispute involves another attempt by SBC to narrow its obligation to provide network functions at cost-based rates.  MCI believes that all prices should be in the agreement, thereby creating contractual certainty because both Parties will now what price is to be paid for each element and service that is ordered.  MCI disagrees with SBC’s language that would point to an SBC interstate tariff because that would have the effect of allowing SBC to alter this agreement by making changes to its interstate tariff.  Likewise, it places MCI in a position of “accepting” contractual changes to which MCI has not agreed.  Such changes should be effectuated via the negotiation-and-amendment process.  Accordingly, the Commission should reject SBC’s proposed language for Section 15.10.1 of the UNE Appendix in favor of MCI’s proposed language.

UNE 42

· Statement of Issue: Should MCIm’s definition of High Capacity EELs be included in the Agreement?

· Disputed Language: UNE Appendix, Section 22.1.3
Q.
WHAT SERVES AS THE DISPUTE BETWEEN THE PARTIES FOR UNE 42?

A.
SBC objects to MCI’s proposed language for Section 22.1.3, which defines a High Capacity EEL as follows:

22.1.3 
High-Capacity EELs means either: (i) an unbundled DS1 Loop in combination, or commingled, with a DS1 Dedicated Transport or DS3 Dedicated Transport facility or service, or to an unbundled DS3 loop in combination, or commingled, with a DS3 Dedicated Transport facility or service, or (ii) an unbundled DS1 Dedicated Transport facility in combination, or commingled, with an unbundled DS1 Loop or a DS1 channel termination service, or to an unbundled DS3 Dedicated Transport facility in combination, or commingled, with an unbundled DS1 Loop or a DS1 channel termination service, or to an unbundled DS3 Loop or a DS3 channel termination service.  Intentionally Omitted.
Q.
SHOULD THE UNE APPENDIX INCLUDE A DEFINITION OF HIGH CAPACITY EELS IN SUBSECTION 22.1.3?

A.
This issue is really the same as the disagreement discussed in Issue UNE 44.  MCI believes there should be a separate definition of high capacity EELs to which the eligibility requirements will then be applied.  SBC believes that high capacity EELs should effectively be defined in the course of delineating the eligibility requirements.  For the reasons I have discussed under UNE 44, MCI’s approach is superior.

Q.
DOES MCI’S PROPOSED CONTRACT LANGUAGE RECOGNIZE THAT THERE ARE ELIGIBILITY REQUIREMENTS THAT PERTAIN TO EELS UNDER 47 CFR § 51.318(b) AND (C)?
A.
Yes.  MCI’s proposed language for UNE Appendix, Section 22.3.1.2 is a near verbatim recitation of 47 CFR §51.318(b) and (c), and specifically, Section 22.3.1.2.4 includes the collocation requirement found in 47 CFR § 51.318(b)(2)(iv).

UNE 43

· Statement of Issue: Does SBC Missouri’s proposed introductory phrase in Section 22.2.1 have any contractual effect?

· Disputed Language: UNE Appendix, Section 22.2.1
Q.
CAN YOU PLACE THIS DISPUTE IN CONTEXT?

A.
Section 22 is the section of the UNE Appendix that addressed EELs.  Subsection 22.2.1 is an introductory subsection to the EELs section that makes clear that SBC shall provide access to UNEs and combination of UNEs without regard to whether MCI is establishing a new circuit or converting an existing circuit.  The Parties have agreed on most of the language in Subsection 22.2.1.

Q.
WHAT DOES SBC WANT TO ADD TO THE LANGUAGE IN SUBSECTION 22.2.1?

A.
SBC wants to add the following almost impenetrable introductory phrase (in bold) to Subsection 22.2.1:  “Except as provided below in this Section 22 or elsewhere in the Agreement and subject to this Section and Section 6, Conversion of Wholesale Service to UNEs, SBC MISSOURI shall provide access to Lawful UNEs and combinations of Lawful UNEs without regard to whether the MCIm seeks access to the Lawful UNEs to establish a new circuit or to convert an existing circuit from a service to UNEs.  SBC MISSOURI shall provide EELs to MCIm as set forth in this Section.”

Q.
IS THE INTRODUCTORY PHRASE HELPFUL?

A.
Absolutely not.  After reading the introductory phrase, someone trying to interpret the contract will be sent scurrying to Section 22 or even the entire agreement to see if there are any exceptions to the directive established in Subsection 22.2.1.  SBC, of course, could readily point to such exceptions if it believed there are any, rather than suggesting inclusion of this opaque introductory phrase.



As for the language “subject to this Section and Section 6,” this, too, is entirely unnecessary.  Each section in the document is “subject” to other sections.  Subsection 22.2.1 is “subject” not only to Section 6 on conversions of wholesale services to UNEs, but also to Section 7 on commingling, Section 9 on loops, Section 15 on dedicated transport and indeed to the entire UNE Appendix.  Selecting particular sections to highlight only causes confusion with no benefit whatsoever.  Thus, SBC’s proposed introductory phrase should not be included in the UNE Appendix.

UNE 44

· Statement of Issue: Which Party’s language better implements the EELs service eligibility criteria requirements set forth in the Triennial Review Order?

· Disputed Language: UNE Appendix, Section 22.3, et seq.
Q.
WHAT DID THE FCC SAY ABOUT THE ELIGIBILITY FOR USE OF HIGH CAPACITY EELS?

A.
In the TRO, the FCC determined that EELs, like UNEs and UNE combinations generally, could be used to provide “qualifying services,” and then could also be used to provide non-qualifying services.  The FCC foresaw some risk that carriers would attempt to use high capacity EELs (but not other UNEs or combinations of UNEs) to provide exclusively non-qualifying services.  TRO ¶¶ 591-92.  In particular, the FCC was concerned that providers of exclusively long distance services would attempt to use EELs.  TRO ¶ 598.  The FCC therefore laid out eligibility criteria for access to high capacity EELS.  See 47 C.F.R. § 51.318.



The D.C. Circuit rejected the FCC’s statutory interpretation of Section 251(d)(2) regarding determination of impairment.  TRRO ¶ 15.  The D.C Circuit Court’s action implied rejection of the FCC’s “qualifying services” test.  At the same time, the FCC noted that the D.C. Circuit Court observed, “that competitive carriers probably should not be entitled to rely on UNEs exclusively to provide service in competitive downstream markets such as the commercial mobile wireless service market and the long distance service market.”  Id.  Consequently, the FCC modified its approach to unbundled access to ILEC network elements by setting aside the “qualifying service” test but prohibiting the use of UNEs exclusively to provision telecommunications services in sufficiently competitive markets.  TRRO ¶ 22.



The FCC made clear that “[a] central goal of the service eligibility criteria we establish in this Order is to safeguard the ability of bona fide providers of qualifying service to obtain access to high-capacity EELs while simultaneously addressing the potential for gaming.”  TRO ¶ 595.  It attempted to eliminate “overly intrusive and onerous compliance requirements” that “serve as a drag on competitive entry,” and replace them with far simpler requirement keyed to whether a competitor is providing local voice service.  TRO ¶¶ 595-96.  SBC, however, attempts to insert overly intrusive requirements in the Parties’ ICA.
Q.
WHAT IS THE FIRST DISAGREEMENT BETWEEN THE PARTIES CONCERNING HOW THE ELIGIBILITY CRITERIA FOR HIGH CAPACITY EELS SHOULD BE SET FORTH IN THE UNE APPENDIX?

A.
Although the Parties agree that the eligibility requirements only apply to high capacity EELs, not low capacity EELs or other UNEs (see TRO ¶¶ 591-600), the Parties disagree about where high capacity EELs should be defined.  MCI proposes to define high capacity EELs in a subsection that is separate from the eligibility criteria themselves – in UNE Appendix, Subsection 22.1.3.  Subsection 22.3.1, which sets forth the eligibility criteria, would then simply provide that SBC shall provide MCI with high capacity EELs when the eligibility criteria have been met.



SBC, on the other hand, does not want to define the term high capacity EELs in a section separate from the substantive provision governing access to such EELs (see also, Issue UNE 42), and would rather use the term “Included Arrangement” to refer to high capacity EELs (indeed, SBC does not even use the term high capacity EELs in Subsection 22.3.1) and define the term “Included Arrangements” by providing examples of such arrangements.  While MCI does not object to the examples SBC uses in referring to high capacity EELs, it is MCI’s contention that it is clearer and much simpler to define high capacity EELs and use this term throughout Section 22.3 rather than SBC’s nebulous “Included Arrangement” language.

Q.
WHAT IS THE SECOND DISAGREEMENT BETWEEN THE PARTIES CONCERNING HOW THE ELIGIBILITY CRITERIA FOR HIGH CAPACITY EELS SHOULD BE SET FORTH IN THE UNE APPENDIX?
A.
The Parties disagree on the language in proposed Subsection 22.3.1.2.1 to implement the eligibility requirement that “each circuit to be provided to each customer will be assigned a local number prior to the provision of service over that circuit.”  47 C.F.R. § 51.318.  First, MCI proposes to include language making clear that it is each “DS1” circuit that must have a local number.  This is eminently clear from the TRO, which discusses “local number assignment to a DS1 circuit.”  TRO ¶ 602.  Indeed, the TRO explains that a DS3 EEL must have one local number assigned to “each DS1-equivalent circuit.”  Id.  See also TRO ¶ 597 (“to demonstrate that it actually provides a local voice service to the customer over every DS1 circuit, we find that the requesting carrier must have at least one local number assigned to each circuit.”)



In addition, SBC proposes to graft onto the requirement that MCI have a local number for each circuit, the additional requirement that “MCIm will provide the corresponding Local Telephone Number(s) as part of the required certification.”  UNE Appendix, Subsection 22.3.1.2.1 (emphasis added).  This proposed requirement has no warrant in the TRO.  The TRO requires only self-certification, not provision of information that would allow for a pre-audit.  TRO ¶¶ 577, 623-624 & n. 1899.  Indeed, the TRO does not require that competitors keep any specific type of records supporting their self-certification, much less that they provide them to ILECs with their self certification.  TRO ¶ 629.  And the TRO further states that the local number requirement can be satisfied in some circumstances by a carrier that does not yet have a local number.  TRO ¶ 602.  SBC’s proposed requirement that MCI must provide the local number in order to satisfy the local number requirement would rule this out – in direct contradiction of the TRO.

Q.
WHAT IS THE THIRD DISAGREEMENT BETWEEN THE PARTIES CONCERNING HOW THE ELIGIBILITY CRITERIA FOR HIGH CAPACITY EELS SHOULD BE SET FORTH IN THE UNE APPENDIX?

A.
The Parties disagree concerning one aspect of the eligibility criterion that “[e]ach circuit to be provided to each customer will have 911 or E911 capability prior to the provision of service over that circuit.”  47 C.F.R. § 51.318(b)(2)(iii).  Although the Parties generally agree on the language to implement this provision (UNE Appendix, Subsection 22.3.1.2.3), they disagree on whether the language should make clear that it is each “DS1” circuit that is being discussed.  The Parties disagree even though, as was true for the local number requirement, the FCC made clear that the 911 requirement applies to each DS1 circuit.  The TRO states that “to demonstrate that it actually provides a local voice service to the customer over every DS1 circuit, we find that the requesting carrier. . .must provide 911 or E911 capability to each circuit.”  TRO ¶ 597 (emphasis added).  See also id. ¶ 599 (“[w]e apply the service eligibility requirements on a circuit-by-circuit basis, so each DS1 EEL. . .must satisfy the service eligibility criteria.”)  Id. ¶ 599 (emphasis added).  Thus, the clarifying language “DS1” circuit should be included.

Q.
WHAT IS THE FOURTH DISPUTE BETWEEN THE PARTIES CONCERNING HOW THE ELIGIBILITY CRITERIA FOR HIGH CAPACITY EELS SHOULD BE SET FORTH IN THE UNE APPENDIX?

A.
With respect to a number of the other eligibility criteria set forth in the proposed UNE Appendix in Subsections 22.3.1.2.4, 22.3.1.2.5, and 22.3.1.2.7, MCI again added the language “DS1” to clarify that it is each DS1 circuit that must meet these criteria.  As explained above, it is explicit in the TRO that the eligibility criteria apply to each DS1 circuit.  See, e.g., TRO ¶¶ 599, 608.  Nonetheless, SBC will not agree to this language.

Q.
WHAT IS THE FIFTH DISPUTE BETWEEN THE PARTIES CONCERNING HOW THE ELIGIBILITY CRITERIA FOR HIGH CAPACITY EELS SHOULD BE SET FORTH IN THE UNE APPENDIX?

A.
SBC proposes to add language in UNE Subsections 22.3.1.2.9 and 22.3.1.2.10 that is confusing, unnecessary, and not required by the FCC’s rules or the language of the TRO.  Specifically, SBC would add in Subsection 22.3.1.2.9 the phrase “and the trunk is located in the same LATA as the end user customer premises served by the Included Arrangement.”  The agreed to language in 22.3.1.9, i.e., up to the insertion of SBC’s language [“An interconnection trunk meets the requirements of this section if MCIm will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk…”], tracks the language of FCC rule 47 C.F.R. § 51.318(d).  SBC should not be allowed to insert superfluous language that has no basis in the FCC’s rules.  Further, in UNE Appendix, Subsection 22.3.1.2.10, SBC proposes language based on its unsupported language in the previous section.  SBC’s language would only provide grounds for it to reject MCI’s efforts to utilize EELs and/or lead to disputes between the Parties.  For these reasons, SBC’s proposed language should be rejected.

Q.
ARE THERE OTHER COMPONENTS OF THIS SECTION IN DISPUTE?
A.
Yes.  SBC proposes language in Section 22.3.1.2.10 that is incomprehensible, and MCI disagrees with its inclusion in the agreement.  First, the language is unnecessary.  SBC appears to link its proposed language with FCC rule 47 C.F.R. § 51.318(b)(iv).  As discussed above however, inspection of the referenced rule demonstrates that the parties have already taken that into account in Section 22.3.1.2.8.  Second, SBC’s language begins with the phrase “by way of example only.”  Given that there is no purpose for the language, that it is not clear, and that it constitutes nothing more than a confusing example, MCI’s recommendation to omit this section should be adopted.
Q.
HOW SHOULD THE COMMISSION RESOLVE UNE 44?

A.
The Commission should adopt MCI’s proposed language for Section 22.3 of the UNE Appendix.

UNE 45

· Statement of Issue: Which Party’s language better implements the EELs certification requirements set forth in the Triennial Review Order?

· Disputed Language: UNE Appendix, Section 22.3.1.2.12
Q.
WHAT DID THE FCC SAY ABOUT HOW REQUESTING CARRIERS SHOULD SHOW THEY HAD MET THE ELIGIBILITY REQUIREMENTS FOR ORDERING HIGH CAPACITY EELS?

A.
The FCC said that carriers requesting high capacity EELs could self-certify that the eligibility criteria have been met.  TRO ¶ 623.  Moreover, the FCC explained, an ILEC that questions the requesting carrier’s self certification cannot withhold the facilities but must instead initiate an audit process.  TRO ¶ 623, n. 1900.



The FCC adopted the self-certification method because it understood that it should be as easy as possible for requesting carriers to establish that the eligibility requirements have been met.  ILECs, including SBC, have consistently thrown up significant obstacles to use of EELs and have advocated severe restrictions on use of EELs at every turn.  Thus, as the FCC explained, “[a] critical component of nondiscriminatory access [to EELs] is preventing the imposition of any undue gating mechanisms that could delay the initiation of the ordering or conversion process.”  TRO ¶ 623.

Q.
DOES MCI’S OR SBC’S PROPOSED LANGUAGE BETTER FULFILL THE FCC’S INTENT?

A.
MCI’s language better fulfills the FCC’s intent.  MCI proposes self-certification via e-mail or letter.  Although the FCC did not specify the form to be used for self-certification, it stated “that a letter sent to the incumbent LEC by a requesting carrier is a practical method.”  TRO ¶ 624.  SBC in contrast proposes self-certification “on a form provided by SBC MISSOURI.”  This would provide SBC unilateral control over what will be placed on the form, as well as how such a form will be submitted.  It would thus potentially allow SBC to impose undue gating mechanisms that would limit access to EELs in contrast to MCI’s proposed approach, which the FCC itself proclaimed acceptable.



In addition to proposing use of its own (unspecified) form for self-certification, SBC proposes language requiring MCI to maintain specific records in order to establish that it has met eligibility requirements.  This is flatly inconsistent with what the FCC said in the TRO.  The FCC explained that while it “expect[ed] that requesting carriers will maintain the appropriate documentation to support their certifications,” it would not impose “detailed recordkeeping requirements.” TRO ¶ 629.  To the contrary, the FCC specifically rejected ILEC demands that it require CLECs to maintain certain specific records.  Id.  But SBC now wants to impose the very requirements the FCC rejected.



That is not to say that MCI can just fail to keep any records showing it has met the eligibility requirements.  SBC can always demand an audit.  And if the auditor finds that MCI has not met the eligibility requirements, MCI will lose the right to ongoing use of the EELs in question and will also face a true-up of past charges.  Id. at 627.  Thus, as the FCC understood, there is no reason to require MCI to maintain particular records.  MCI has every incentive to maintain sufficient records on its own.

UNE 46

· Statement of Issue: Which Party’s language better implements the EELs auditing requirements set forth in the Triennial Review Order?

· Disputed Language: UNE Appendix, Section 22.5, et. seq.

Q.
WHAT IS THE SOURCE OF THE DISPUTE BETWEEN THE PARTIES UNDER UNE 46?

A.
The Parties are disputing a rather lengthy Section 22.5 of the UNE Appendix which sets out the terms and conditions under which SBC can audit MCI’s compliance with the eligibility requirements in Section 22.3.  MCI has agreed to language in Section 22.5.1 which provides for the ability of SBC to audit MCI’s compliance with the eligibility requirement on an annual basis and allow SBC to convert this circuit to a wholesale service if it is shown that MCI fails to comply with the requirements (Section 22.5.5).  SBC’s proposed language, on the other hand, attempts to dictate the terms of the potential audit (Section 22.5.2)
 as well as the scope of the potential audit (Sections 22.5.3, 22.5.4).  SBC goes on in Section 22.5.5 to dictate the remedies available to SBC if the auditor’s findings show that MCI failed to comply with Section 22.

Q.
WHY SHOULD THE COMMISSION ADOPT MCI’S LANGAUGE OVER SBC’S?

A.
Simply put, SBC’s proposed language goes well beyond the FCC’s pronouncements on this matter.  Specifically, paragraph 626 of the TRO states in pertinent part:

We conclude that incumbent LECs should have a limited right to audit compliance with the qualifying service eligibility criteria.  In particular, we conclude that incumbent LECs may obtain and pay for an independent auditor to audit, on an annual basis, compliance with the qualifying service eligibility criteria.

It is clear that the agreed to language of Section 22.5.1 tracks very closely the FCC’s determination.  In contrast, SBC’s proposed language (to which MCI objects) in Sections 22.5.2, 22.5.3, 22.5.4 and 22.5.5 goes beyond what is called for by the FCC.

Q.
WHAT DOES MCI RECOMMEND THE COMMISSION DO TO RESOLVE UNE 46?

A.
MCI urges the Commission to reject SBC’s overly broad language and accept MCI’s language that more closely tracks the FCC’s discussion of audit provisions.

X.
COMMINGLING

UNE 14

· Statement of Issue: Should the obligation to commingle be restricted to the extent required by FCC’s rules and orders?

· Disputed Language: UNE Appendix, Section 7.1
Q.
ARE MCI’S AND SBC’S PROPOSED LANGUAGE ON UNE 14 NEARLY IDENTICAL EXCEPT FOR ONE CRITICAL QUALIFYING PHRASE ADDED BY SBC?

A.
Yes.  MCI and SBC propose identical language except that SBC adds the phrase: “to the extent required by FCC rules and orders.”

Q.
IS THE LANGUAGE ADDED BY SBC JUSTIFIED?

A.
No.  As with any change-of-law event, a change in applicable law affecting the Parties’ rights and obligations regarding unbundling should be effectuated through the negotiation-and-amendment process set forth in MCI’s proposed intervening law provision in Section 23 of the GT&C Appendix.  Inclusion of SBC’s proposed language in Section 7.1 of the UNE Appendix would be tantamount to inappropriately granting SBC a unilateral right to amend the contract.  Granting SBC this level of control over its competitors’ service offerings could have disastrous results.
Q.
HAS THE MISSOURI PSC ALREADY REJECTED SIMILAR LANGUAGE PROPOSED BY SBC?

A.
Yes.  In Missouri PSC Docket TT-2004-0245, the Missouri PSC rejected language SBC proposed for inclusion in its tariff that stated that commingling is limited “to the extent provided by the interconnection agreements” [compared to SBC’s proposed language here that states “to the extent required by FCC rules and orders”].  The Missouri PSC found that

SBC Missouri did not articulate, why there is a need to express in the tariff that commingling is limited “to the extent provided by” the interconnection agreements…[b]y adding the “to the extent provided” language and by not defining which specific tariffs are being referenced, SBC Missouri may be creating a limitation that would not otherwise exist. At the very least, SBC Missouri is creating future disputes over the interpretation of that tariff language.”


The Missouri PSC further found that SBC’s commingling language “makes the tariff subject to unnecessary ambiguity and confusion, making it unreasonable and unjust and it therefore should be rejected.”
  The same reasoning applies here for rejecting SBC’s “to the extent” language in UNE 14.

UNE 15

· Statement of Issue: What should be the definition and scope of Commingling?

· Disputed Language: UNE Appendix, Sections 7.2.1, 7.9, 7.11, 7.12
Q.
TO WHAT DOES SECTION 7 OF THE UNE APPENDIX PERTAIN?

A.
Section 7 concerns commingling.  Prior to the TRO, as part of a temporary restriction while it modified the universal service regime, the FCC had precluded commingling of loops or Enhanced Extended Links (EELs) leased as UNEs with facilities or services leased at wholesale.  In the TRO, the FCC determined that the commingling restriction should be eliminated as unnecessary, unreasonable and discriminatory, because it precludes competitors from using an efficient network architecture.  TRO ¶¶ 579-84.  SBC nonetheless attempts to prohibit commingling in a number of ways which have no basis in the FCC’s rules, including the TRO.

Q.
SHOULD MCI’S DEFINITION OF COMMINGLING BE INCLUDED IN THE CONTRACT?

A.
Yes.  MCI’s definition more closely tracks the FCC’s rules, and there is no reason to deviate from those rules here.  See 47 C.F.R. § 51.5, TRO ¶¶ 579-84.  The ICC recently agreed with MCI’s assessment on this issue.

Q.
IS THERE ANY SIGNIFICANT DIFFERENCE BETWEEN THE PARTIES’ PROPOSED DEFINITIONS?

A.
Yes.  MCI’s definition makes explicit that the services or facilities with which UNEs can be commingled include any that MCI “has obtained at wholesale from SBC MISSOURI pursuant to any method other than unbundling under Section 251(c)(3) of the Act.”  (Proposed UNE Appendix provision 7.2.1 (emphasis added)).  SBC’s proposed definition does not recognize this requirement.



As noted in Issue UNE 20 below, the reason SBC’s omissions is important is that SBC is already attempting to impose limitations on the services or facilities that can be commingled.  For example, SBC wants to preclude CLECs from commingling facilities that SBC leases to them based on its obligations under the Section 271 checklist.  However, the TRO and FCC rules contain no such limitation.  Accordingly, the Parties’ ICA should explicitly recognize the Parties’ obligations regarding commingling, as MCI’s proposed Section 7.9 does.  The fact that SBC objects to MCI’s proposed Section 7.9 demonstrates SBC’s reluctance to recognize appropriate commingling arrangements and obligations in the Parties’ contract.

Q.
WHY DOES MCI OBJECT TO SBC’S PROPOSED LANGUAGE IN SECTIONS 7.11 and 7.12?

A.
First, SBC’s proposed language includes numerous qualifiers and restrictions that are inappropriate.  For instance, SBC’s proposed language in Section 7.11 states that, “[n]othing in this Agreement shall impose any obligation on SBC MISSOURI to allow or otherwise permit Commingling, a Commingled Arrangement or to perform the functions necessary to Commingle, or to allow or otherwise permit MCIm to Commingle or to make a Commingled Arrangement…[t]he preceding includes without limitation that SBC MISSOURI shall not be obligated to Commingle network elements that do not constitute required Lawful UNEs….”  SBC’s language flies in the face of the FCC’s rules.  Not only should SBC perform the functions necessary to carry out commingling (see, UNE 16 and 47 CFR § 51.319(c) and (d)), but MCI should also be allowed to Commingle UNEs provided pursuant to Section 251 of the Act with network elements provided pursuant to Section 271 of the Act (a Commingled Arrangement that SBC’s proposed Section 7.11 would apparently prohibit).  In addition, SBC’s proposed Section 7.11 includes seemingly impenetrable restrictive phrases such as “…those obligations imposed by the Act, as determined by Lawful and FCC rules and associated Lawful and effective FCC and judicial orders.”  While this phrase at first glance seems to state the obvious, when considered in conjunction with SBC’s overall strategy to immediately effectuate changes in the Parties’ ICA regarding unbundling obligations without regard to the Parties’ Intervening Law provision, it is possible, if not likely, that SBC would attempt to use this language to allow it to unilaterally determine what is a “Lawful and FCC rules and associated Lawful and effective FCC and judicial orders” and potentially inappropriately prohibit CLEC access to UNEs.
Q.
What is the nature of the dispute regarding Section 7.9?

A.
This dispute is closely related to the disputes discussed above, where SBC is seeking to introduce language that would limit its clear obligations pursuant to the FCC’s elimination of commingling restrictions in the TRO.  MCI’s proposed language in Section 7.9 should be accepted because that language clearly specifies, in accordance with FCC regulations, the scope of SBC’s obligations to provide commingling (specifically the obligations to commingle UNEs with services provided not only by SBC but also by third parties or by MCI itself).  Contrary to SBC’s assertion, MCI’s proposal would not create disputes and is, in fact, necessary to avoid such disputes.
UNE 16

· Statement of Issue: Under what circumstances is SBC MISSOURI obligated to perform the functions necessary to carry out commingling?

· Disputed Language: UNE Appendix, Sections 7.3.1, 7.3.1.1, 7.3.1.1.1, 7.3.1.1.2, and 7.3.1.2.
Q.
WHAT DOES SBC PROPOSE WITH RESPECT TO THE FUNCTIONS NEEDED TO ENGAGE IN COMMINGLING?

A.
While SBC agrees to include language in Section 7.3.1 that states that SBC MISSOURI “shall perform the functions necessary to Commingle…”, SBC goes on to propose language under which it will have no obligation to perform commingling under six different scenarios.  According to SBC’s proposed language, SBC would not be required to perform the functions necessary to commingle if:

(i)
MCI is able to perform those functions itself;
 or 

(ii)
it is not technically feasible, including that network reliability and security would be impaired; or 

(iii)
SBC MISSOURI’s ability to retain responsibility for the management, control, and performance of its network would be impaired; or 

(iv)
SBC MISSOURI would be placed at a disadvantage in operating its own network; or 

(v)
it would undermine the ability of other Telecommunications Carriers to obtain access to UNEs or to interconnect with SBC MISSOURI’s network; or 

(vi)
the CLEC is a new entrant and is unaware that it needs to Commingle to provide a telecommunications service.

Q.
ARE SUCH EXCEPTIONS SET FORTH IN THE TRO?

A.
No.  The TRO says simply that upon request “an incumbent LEC shall perform the functions necessary to commingle a UNE or a UNE combination with one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC.”  TRO ¶ 579.  The rules implementing the TRO say the same thing.  See  47 C.F.R. § 51.309 (f).  The only exception set forth in the TRO – but not set forth in the rules - is if the ILEC proves to the state commission that a combination “is not technically feasible or would undermine the ability of other carriers to obtain access to UNEs or to interconnect with the incumbent LEC’s network.”  TRO ¶ 574.  Therefore, out of all the exceptions SBC proposes, the first, third, fourth, and sixth have no warrant at all in the TRO.

Q.
IS THERE ANY REASON TO INCLUDE EXCEPTIONS (ii) AND (v) IN THE UNE APPENDIX?

A.
No.  The second and fifth exceptions have a basis in the TRO, but only if SBC proves to this Commission that commingling is not technically feasible in the particular circumstances at issue or would undermine the ability of other carriers to obtain access to UNEs.  SBC’s language ignores this burden of proof, could lead to confusion and arbitrary refusals of legitimate requests, and should therefore be rejected as incomplete.  Further, as a general matter, it is difficult to imagine circumstances in which commingling is not technically feasible or would undermine the ability of other carriers to obtain access to UNEs.  Indeed, commingling is the type of activity the ILECs routinely perform for themselves in their networks.  TRO ¶ 581 & n. 1791.  See also TRO ¶ 583 (addressing billing and operational issues raised by Verizon and finding they did not warrant a commingling restriction).  To the extent there is some serious – but now unforeseen - problem with a particular request for commingling, SBC can of course return to this Commission, as the TRO allows.  But SBC should not be permitted to load up the UNE Appendix with exceptions that enable SBC to make the subjective judgment not to permit commingling or to perform the tasks needed for commingling.
Q.
SHOULD THE COMMISSION PERMIT SBC TO GRAFT ON EXCEPTIONS NOT ALLOWED BY THE TRO?

A.
No.  Even if the exceptions (i, iii, iv, and vi) were not flatly inconsistent with the rules, there would be no basis for such exceptions.  The point of the TRO is to make it easy for competitors to commingle traffic.  The exceptions SBC proposes to commingling requirements are simply an effort by SBC to make commingling difficult.  With respect to SBC’s first exception, for example, i.e., that it will not commingle facilities or services if the CLEC is able to do so itself, this Commission is well aware of the years of litigation over the combination rules.  SBC and other ILECs at times tried to disconnect facilities that were already combined; at times, they said that CLECs should not be permitted to combine elements themselves as they did not want CLECs to manipulate their network; at other times, they suggested CLECs should combine the elements but proposed inefficient ways for them to do so.  This debate should not be repeated here generating years of further litigation.



The ILECs own the facilities and provide the services that will be commingled.  They should do the combining.  Not only is that what the rules require, but it is doubtful that there is any way for CLECs to do the combining that would not be extremely inefficient.  More important, SBC did not convince the FCC to create any exception to the commingling requirement where ILECs assert that CLECs can do the commingling themselves.



The other exceptions SBC poses fare no better.  SBC failed to convince the FCC, for example, that there were circumstances in which commingling would disadvantage the ILECs in running their networks – or at least that the risk of this was sufficient to justify litigation over the scope of any such exception.  Other exceptions proposed by SBC are so vague as to give SBC virtually unfettered discretion.  What does it mean, for example, to create an exception where a CLEC is a new entrant and is unaware that it needs to commingle to provide a telecommunications service as proposed by SBC in UNE Appendix §7.3.1 (vi)?  Because commingling is a simple activity, the FCC adopted a simple requirement – commingling should be permitted, and the ILECs should do the commingling.  SBC’s proposed language should be rejected.

Q.
HOW SHOULD THE COMMISSION RULE ON UNE 16?

A.
The Commission should adopt MCI’s proposed language for Sections 7.3.1 and reject SBC’s proposed language for 7.3.1, 7.3.1.1, 7.3.1.1.1, 7.3.1.1.2 and 7.3.1.2.

UNE 17

· Statement of Issue: When is the BFR the appropriate vehicle for submitting certain commingling requests?

· Disputed Language: UNE Appendix, Sections 7.3.2 and 7.3.3
Q 
IS THE BONA FIDE REQUEST (“BFR”) THE APPROPRIATE VEHICLE FOR SUBMITTING CERTAIN COMMINGLING REQUESTS (Section 7.3.3)?

A.
No.  The BFR process is intended for requests for new and undefined UNEs that would require analysis to determine whether they should be provided at all and at what cost and under what conditions.  It is a cumbersome process that takes months to complete at significant cost.  The BFR process is entirely inappropriate for submission of the routine type of requests at issue with commingling, and application of the BFR process would create a substantial and entirely unnecessary obstacle to commingling.



The Parties have agreed on the language in BFR Appendix, but MCI has agreed only because the process is rarely used.  When this issue was examined in Texas, MCI discovered that, in Texas, there is only one instance in the past eight years since MCI’s first Interconnection Agreement with SBC Texas where the BFR process was utilized.  Under the language in the BFR appendix, SBC has 30 days after receiving a BFR to provide a preliminary analysis as to whether SBC will fulfill the request or has concluded that the BFR is not technically feasible or is one SBC is not required to provide.  MCI then has 30 days to request a BFR quote.  SBC then has 90 days to provide a BFR quote as to the first date of availability, installation intervals, applicable rates, development and processing costs, and terms and conditions by which the item will be made available.  Finally, MCI has 30 days to confirm its order.  Thus, the BFR process will take approximately 180 days just to establish a date for SBC to fulfill MCI’s request.

Q.
IS THERE A NEED TO UTILIZE THE BFR PROCESS FOR SBC TO PERFORM THE FUNCTIONS NECESSARY TO COMMINGLE?

A.
No.  A request to commingle is essentially the submission of a service order of the sort that SBC routinely handles every day.  Commingling is simply a term of art for what SBC is doing constantly – taking one wire from one place and combining it with a different wire from another place.  The only difference in a commingling arrangement is that the facilities were previously treated differently in terms of pricing.



The BFR process is entirely inappropriate for commingling requests.  In connection with commingling requests, there certainly is no need, as the BFR appendix requires, to consider the installation intervals, the applicable rates, and the terms and conditions by which commingling will be made available.  These questions are intended to apply only when an entirely new process is being established for the first time.  As for the pricing/billing issues, the FCC concluded these were simple enough to be resolved within the period provided by change of law provisions in the ICAs.  TRO ¶ 583.  Thus, requiring a commingling request to be submitted through the BFR process would only serve to radically and unnecessarily slow down or preclude commingling – just as it would if some or all requests for unbundled loops or unbundled transport facilities had to be submitted through the BFR process.

UNE 18

· Statement of Issue: Which Party’s “ratcheting” proposal should be included in this Agreement?

· Disputed Language: UNE Appendix, Section 7.5.1
Q.
WHICH PARTY’S “RATCHETING” LANGUAGE SHOULD BE ACCEPTED?

A.
MCI’s proposed ratcheting language should be accepted.  MCI agrees with SBC that the FCC did not require ratcheting – the blending of rates for billing a single circuit with commingled traffic – and MCI’s language precisely tracks the FCC’s discussion, while SBC’s does not.  For instance, MCI’s proposed contract language - to which SBC objects - states as follows (Section 7.5): “…provided, however, that the lack of a ratcheting requirement does not permit SBC MISSOURI to deny or refuse MCIm access to an unbundled Network Element or a Combination of unbundled Network Elements on the grounds that such unbundled Network Element(s) share part of SBC MISSOURI’s network with access to other non-unbundled Network Element services.”  By comparison, paragraph 580 of the TRO (and footnote 1786) states that, “we do note that incumbent LECs shall not deny access to a UNE on the ground that the UNE or UNE combination shares part of the incumbent LEC’s network with access services or other non-qualifying services.”  It is clear that MCI’s language is taken nearly verbatim from the FCC’s order and should be included.  By omitting this language, SBC’s proposal provides SBC “wiggle room” to attempt to evade applicable commingling requirements.

Q.
DOES MCI’S PROPOSED LANGUAGE IN SECTION 7.5.1 ADDRESS ALL PARTS AND PIECES OF THE COMMINGLED ARRANGEMENT?

A.
Yes.  In Texas Docket 28821, SBC criticized MCI’s language for only including “the definition and explanation of how the UNE portion of the commingled circuit would be billed, neglecting all of the other parts and pieces of the commingled product.”
  If SBC sees fit to make the same argument in this case, the Commission should be aware that SBC’s assertion is incorrect.  MCI’s proposed language for Section 7.5.1 states that “when MCIm purchases Commingled unbundled Network Elements and wholesale services from SBC MISSOURI, SBC MISSOURI shall charge MCIm on an element-by-element and service-by-service rate.” (Emphasis added)  Accordingly, any argument by SBC that MCI’s proposed Section 7.5.1 neglects some pieces or parts of the Commingled product should be rejected.

UNE 19

· Statement of Issue: Which Party’s proposal about tariff restrictions should be included in the Agreement?

· Disputed Language: UNE Appendix, Section 7.6.1
Q.
WHAT CONTRACT LANGUAGE ARE THE PARTIES DISPUTING UNDER UNE 19?

A.
The Parties are disputing Section 7.6.1:

SBC MISSOURI shall cooperate fully with MCIm to ensure that operational policies and procedures implemented to effect Commingled arrangements shall be handled in such a manner as to not operationally or practically impair or impede MCIm’s ability to implement new Commingled arrangements.  SBC MISSOURI acknowledges and agrees that the language of this Appendix UNE complies with and satisfies the requirements of SBC MISSOURI wholesale and access tariffs with respect to Commingling.  SBC MISSOURI  shall not change its wholesale or access tariffs in any fashion that impacts the availability or provision of Commingling under this Appendix UNE or the Agreement, unless SBC MISSOURI and MCIm have amended this Agreement in advance to address SBC MISSOURI  proposed tariff changes.  See FCC Tariff No. 2, Section 5.2.1.
Q.
WHAT IS THE PRACTICAL EFFECT OF EACH PARTY’S PROPOSED LANGUAGE?

A.
MCI’s proposed language is designed to ensure that if SBC changes its wholesale or access tariffs in a manner that impacts the commingling provisions of the Parties’ ICA, those changes are implemented in the Parties’ ICA through the negotiation-and-amendment process.  SBC’s language, on the other hand, by simply referencing its federal access tariff, leaves the door open for SBC to materially alter the terms of the Parties’ ICA (specifically with related to commingling) by changing its federal access tariff.

Q.
WHICH PARTY’S LANGUAGE IN SECTION 7.6.1 SHOULD BE ACCEPTED?

A.
MCI’s proposed language should be accepted.  MCI’s proposed language will ensure that SBC cannot escape its obligations to provide commingling by placing improper restrictions in its tariffs.  The Commission should be aware that this is not merely a hypothetical concern, as SBC has already made modifications to its federal tariff that have the effect of precluding MCI from commingling.
  Consistent with SBC’s overall strategy in this arbitration to bypass the ICA’s intervening law provisions to effectuate changes in the Parties’ agreement, SBC’s reference to its FCC Tariff No. 2 potentially allows SBC to unilaterally alter its offerings to MCI under the ICA.

UNE 20

· Statement of Issue: Is SBC MISSOURI obligated to allow commingling of Section 271 Checklist Items?

· Disputed Language: UNE Appendix, Section 7.7
Q.
IS SBC OBLIGATED TO ALLOW COMMINGLING OF SECTION 271 CHECKLIST ITEMS?

A.
Yes.  SBC proposes contract language that would preclude MCI from commingling facilities acquired pursuant to Section 271 of the Act.  See proposed Subsection 7.7 [“Commingling in its entirety (including its definition, the ability of MCI to Commingle, SBC MISSOURI’S obligation to perform the functions necessary to Commingle, and Commingled Arrangements) shall not apply to or otherwise include, involve or encompass SBC MISSOURI offerings pursuant to 47 U.S.C. § 271 that are not Lawful UNEs under 47 U.S.C. § 251(c)(3).”]  SBC’s proposed prohibition on commingling 271 network elements has no basis in the TRO.  To the contrary, the TRO provides that CLECs may commingle UNEs with “facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to any method other than unbundling under Section 251(c)(3) of the Act.”  TRO ¶ 579; 47 C.F.R. § 51.5.  A CLEC that has obtained facilities under Section 271 has done so pursuant to such a method and is thus entitled to commingle them with UNEs where the CLEC meets the eligibility requirements.  SBC is attempting to graft onto the rules a requirement that is entirely inconsistent with the language of the rules.  That is the latest iteration of SBC’s longstanding attempt to create obstacles to the use of EELs.

Q.
IS SBC’S PROPOSAL CONSISTENT WITH THE PURPOSE OF THE RULES?

A.
No.  The FCC eliminated its prior commingling prohibition on the basis that this requirement “puts competitive LECs at an unreasonable competitive disadvantage by forcing them either to operate two functionally equivalent networks – one dedicated to local services and one dedicated to long distance and other services – or to choose between using UNEs and using more expensive special access services to serve their customers.”  TRO ¶ 581.



The FCC understood that to operate efficiently carriers must be able to mix all of their customers’ traffic on shared facilities.  If a carrier has local traffic and long-distance traffic, for example, that proceeds along the same route, it generally will combine and concentrate that traffic on a single high-capacity line.  A commingling restriction forbids such efficient deployment of facilities.  Instead, CLECs would be forced to lease and operate two sets of transport lines and concentration facilities.  And although the requesting carrier likely would not be able to use either at full capacity, it would, of course, have to lease both at full price.  Carriers simply cannot compete with ILECs when the ILECs can operate one network while competitors are forced to pay for two.


The same rationale that justifies commingling of local and access traffic applies to all sorts of commingling, including commingling of traffic on facilities leased under Sections 251 and 271 of the Act.  Consider, for example, a situation in which a CLEC leased a number of loops and combined the traffic on one leased transport facility, but subsequently this Commission found non-impairment with respect to some of those loops.  Under Section 271 of the Act, Congress determined that the CLEC would still have the right to lease these loops (although perhaps at different prices).  Yet under SBC’s proposed contractual provision, the CLEC could no longer combine on a single transport facility the traffic from these loops with the traffic from the “Section 251” loops.  It would either have to lease separate transport facilities for the Section 271 and Section 251 loops – thereby purchasing two sets of transport facilities with neither used at full capacity – or abandon the plan to lease loops under Section 271 altogether.  This would render largely useless Congress’ direction that Bell Operating Companies must continue to lease elements on the 271 checklist even after a finding of non-impairment under Section 251.

Q.
HOW HAVE OTHER STATE COMMISSIONS RULED ON COMMINGLING OF 271 NETWORK ELEMENTS?

A.
The Illinois Commerce Commission rejected SBC’s assertion that 271 network elements should not be commingled with unbundled network elements pursuant to Section 251.  The ICC found as follows:

It would be inconsistent with the FCC’s rationale to require MCI to provision services over separate and distinct facilities if it elected to commingle Section 251 UNEs and Section 271 UNEs to provide services to a customer. Additionally, as noted by Staff, it would be possible for SBC to leverage control over the voice-grade loop, which meets the “necessary and impair” standards of Section 251(d)(2), by allowing SBC to deny carriers seeking access to 271 UNEs the corresponding access to Section 251 loops. This creates conflict with Section 271 requirements of ILECs to both provide certain specific network elements and to comply with Section 251(c)(3)… We directs [sic] the parties to include language in the ICA specifying that SBC is required to permit commingling arrangements of Section 251 UNEs and Section 271 items.


While this issue was arbitrated in Track 2 of the Texas PUC’s Docket No. 28821, the Commission has yet to issue its Arbitration Award.
  However, during the evidentiary hearings in 28821, Track 2, SBC Witness Silver claimed that facilities provided pursuant to Section 271 of the Act were not “facilities or services” as required by the commingling rules. 
  The following Q&As from the Texas 28821 evidentiary hearings puts SBC’s position on this issue in perspective:

Q.
We talked about commingling.  In order for there to be commingling of network elements, one of those network elements has to be a 251(c)(3) network element.  Right?

A.
(Silver)  The unbundled network element, yes.

Q.
Okay.  Unbundled under Section 251?

A.
(Silver)  That's correct.

Q.
Okay.  And then the other thing -- the other thing that's connected needs to be something else. Right?

A.
(Silver) There has to be a wholesale facility or service.

***

Q.
Okay.  Now, if -- as counsel said, a Section 271 element could be offered as almost anything, tariffed, not tariffed, then would you agree that a Section 271 element is subject to commingling if it's requested along with a 251 element?

A.
(Silver)  It depends.

Q.
On what?

A.
(Silver)  What the 271 request is.

Q.
Well, let me try it this way:  If the thing that has to be -- if -- in order to commingle -- you've got a 251 element on one end.  If the thing that is subject to commingling on the other end is a wholesale service, why wouldn't a 271 offering be considered a wholesale service?

A.
(Silver)  If it's something such as special access, it would be a wholesale service.

Q.
Okay.  But what if it's not?  What if it's something else?

A.
(Silver)  Well, if it's something such as local switching, it would not be a service.  That is an element.  It's not a facility or a service.
In addition to being ridiculous on its face, SBC’s assertion that facilities obtained via Section 271 are not facilities or services is simply false.  Section 3 “Definitions” of the Act explains that 47 USC 153 subpart 45 defines a “network element” [not ‘unbundled network element’] as follows:  “the term `network element' means a facility or equipment used in the provision of a telecommunications service. Such term also includes features, functions, and capabilities that are provided by means of such facility or equipment, including subscriber numbers, databases, signaling systems, and information sufficient for billing and collection or used in the transmission, routing, or other provision of a telecommunications service.” (emphasis added)  The Act not only explicitly states that a network element obtained pursuant to Section 271 is a “facility,” but it also describes features provided by the local switching facility (the specific facility referred to by SBC Witness Silver in his Texas cross-examination).  Also, since the Act’s definition applies to “network element” instead of “unbundled network element,” it clearly encompasses unbundled network elements under Section 251 as well as network elements provided pursuant to Section 271.

UNE 21

· Statement of Issue: What ordering processes should apply to commingling requests?

· Disputed Language: UNE Appendix, Section 7.8
Q.
WHICH PARTY’S LANGUAGE IN SECTION 7.8 SHOULD BE ACCEPTED?

A.
MCI’s proposed language should be accepted.  SBC has long resisted carriers’ attempts to make more efficient use of their leased facilities.  The issue here is one of processes to be used in accommodating MCI’s commingling requests.  While MCI agrees that SBC cannot possibly anticipate all of the commingled arrangements that MCI may want to order, SBC should not be permitted to use the potential of uncertainty as an excuse to either block MCI’s lawful orders or fail to provision them in a timely manner.  MCI only asks that in the absence of final ordering processes, SBC accept MCI’s orders via electronic spreadsheet and provision those orders within a reasonable time (i.e., 14 days).

XI.
KEY INTERCONNECTION AND TRAFFIC COMPENSATION PROVISIONS
NIM 15
Statement of Issue:  MCI Issue: If MCIm provides SBC MISSOURI with the jurisdictional factors required to rate traffic, should MCIm be permitted to combine InterLATA traffic on the same trunk groups that carry Local and IntraLATA traffic?

Contract Provisions:  Appendix NIM/ITR, Section 7.1.1; 7.1.1.1

Q.
What is the dispute in this issue?
A.
MCI proposes to include section 7.1.1 and 7.1.1.1, which make explicit what MCI’s definition of local interconnection trunk groups in NIM Appendix section 1.10 suggests  -- MCI is permitted to carry local, intraLATA and interLATA traffic on the same trunk group provided such combination of traffic is not for the purpose of avoiding access charges. 
Q.
Why is MCI’s proposed language preferable?
A.
MCI’s proposal is far superior with respect to this important issue.  In many cases, it will be far more efficient for MCI to use one set of trunks rather than two to carry its interconnection traffic.  Yet under SBC’s proposal, MCI would have to maintain separate trunks to carry interLATA traffic (and some intraLATA traffic) in all instances if it wished the protections of the ICA to apply.  If MCI included all of the traffic on a single trunk group, the trunk group would no longer be considered to be a local interconnection trunk group subject to many of the provisions of the ICA.  Moreover, as we will see later, SBC has actually proposed contractual provisions that would preclude MCI from mixing local, interLATA and intraLATA traffic on a single set of facilities altogether even if it were willing to forego the protections of the ICA by doing so.



There is nothing in the Telecommunications Act or FCC rules that requires MCI to segregate its traffic on different facilities.  To the contrary, the FCC has made clear its general view that carriers should not be forced to use two separate sets of facilities when one will suffice.  Indeed, in the context of its discussion of commingling, the FCC recognized the efficiencies of using a single set of facilities, explaining that “the commingling restriction puts competitive LECs at an unreasonable competitive disadvantage by forcing them either to operate two functionally equivalent networks – one network dedicated to local services and one dedicated to long distance and other services – or to choose between using UNEs and using more expensive special access services to serve their customers.”  TRO ¶ 581.  Going even further, the FCC made clear that SBC cannot not deny MCI access to UNEs “on the grounds that such UNE or UNE combination shares part of [SBC Missouri’] network with access or other non-UNE services”, which unambiguously demonstrates that the FCC certainly regards the combination of different types of traffic on SBC facilities as permissible, if not a right.
  Similarly, in its discussion of qualifying services, the FCC made clear that once an element is unbundled to use for a qualifying service, a carrier may use that UNE for non-qualifying services as well, because such an approach “maximizes the use of a network element” rather than imposing unnecessary costs of duplicative facilities.  TRO ¶¶ 143-48.  The same reasoning applies to interconnection – MCI should be able to deploy and use the most efficient network architecture available, which often will entail use of the same facilities to carry interLATA, intraLATA and local traffic.



SBC disagrees that MCI’s proposed language should be included and instead would say in proposed 7.1.1 only that “[t]he parties will establish Local Interconnection Trunk Groups,” without making clear that the same physical facilities can carry local, intraLATA and interLATA traffic.  Indeed, in SBC’s proposed section 25 (Issue NIM 33), SBC makes clear its view that such traffic cannot be combined on the same facilities. 
Q.
Have other commissions in the Southwestern Bell region previously addressed the question of combining multiple types of traffic on the same trunk groups?

A.
Yes.  The Texas PUC decided this issue in the 2004 arbitration.  Texas agreed with MCI that there was no reason to segregate traffic onto separate trunk groups.
 
RECIPROCAL COMPENSATION 17
Statement of Issue:  MCI Issue:  What is the proper compensation treatment for Voice over Internet Protocol traffic?

Contract Provisions:  Appendix RECIPROCAL COMPENSATION, Section 18 (all)
Q.
What is the dispute in this issue?
A.
As is clearly demonstrated by the parties’ competing language in Section 18 of Appendix Reciprocal Compensation, there are very different views and objectives as regards the treatment of traffic that is considered “Voice over Internet Protocol,” or VoIP.  The entire section, with SBC’s proposed language in bold and MCI’s proposed language shown as underlined, is set out below:
Notwithstanding anything to the contrary in this Agreement, the Parties agree that the contractual limitations and stake dates set forth in Appendix Invoicing shall only apply to those services expressly identified in the Invoicing Appendix and in no event shall such limits and stake dates apply to any and all Losses incurred by either Party arising out or related directly or indirectly to (i) any and all interexchange traffic that terminates on a Party’s circuit switch including, without limitation, traffic routed or transported in whole or in part using Internet Protocol that is not delivered to the terminating Party over feature group D access trunks (ii)  any and all information services traffic or traffic either Party claims is Voice over Internet Protocol (“VoIP”), (iii) any and all traffic delivered to the terminating Party in which the CPN has been stripped, altered, modified, added, deleted, changed, or incorrectly assigned, and (iv) any and all third party claims,  (v) claims for fraud and/or misrepresentation, and (vi) (v) any claims for indemnification related to the traffic described in subsections (i) through (v).  For purposes of this Appendix Invoicing, CPN, at a minimum, shall include information that accurately reflects the physical location of the end user that originated and/or dialed the call.  Notwithstanding any other provision of this Agreement, the Parties shall exchange enhanced/information services traffic, including without limitation Voice Over Internet Protocol (“VOIP”) traffic and other enhanced services traffic (collectively, “IS Traffic”), in accordance with this section.  IS Traffic is defined as traffic that undergoes a net protocol conversion, as defined by the FCC, between the calling and called parties, and/or traffic that features enhanced services that provide customers a capability for generating, acquiring storing, transforming, processing, retrieving, utilizing, or making available information.  The Parties shall exchange IS Traffic over the same interconnection trunk groups used to exchange local traffic.  In addition to other jurisdictional factors the Parties may report to one another under this Agreement, the Parties shall report a Percent Enhanced Usage (“PEU”) factor on a statewide basis or as otherwise determined by MCIM at sole discretion.  The numerator of the PEU factor shall be the number of minutes of IS Traffic sent to the other Party for termination to such other Party’s customers.  The denominator of the PEU factor shall be the total combined number of minutes of traffic, including IS Traffic, sent over the same trunks as IS Traffic.  Either Party may audit the other Party’s PEU factors pursuant to the audit provisions of this Agreement.  The Parties shall compensate each other for the exchange of IS Traffic applying the same rate elements used by the Parties for the exchange of ISP-bound traffic whose dialing patterns would otherwise indicate the traffic is local traffic.  This compensation regime for IS Traffic shall apply regardless of the locations of the calling and called parties, and regardless of the originating and terminating NPA/NXXs.


SBC’s proposed language is complex and appears designed to confuse rather than clarify the parties’ obligations and rights under the Agreement.  For example, the issue of “stake dates” is relevant to the Invoicing Appendix and inserting such language here muddies the terms of the Agreement by making it difficult to know which Appendix’ provisions relating to “stake dates” are applicable.  In fact, it appears that SBC has simply lifted the last sentence from Appendix Invoicing, as the sentence references “this Appendix Invoicing” even though it is the Reciprocal Compensation appendix.  SBC also proposes language addressing matters already resolved in other sections of Appendix Reciprocal Compensation, such as the provisions regarding Calling Party Number (“CPN”).  The parties already have largely agreed to language in Section 3.2 addressing CPN, and inserting the proposed language in this Section 18 serves only to confuse the interpretation of the Agreement.  SBC proposes language in this section 18 regarding indemnification as well, notwithstanding the fact that Section 16 in the General Terms and Conditions is entirely devoted to the issue of indemnity.  Again, insertion of such language in this Appendix only confuses the interpretation and enforcement of the Agreement. 

Q.
What is MCI’s position on this issue?
A.
MCI’s proposed language is straightforward, and seeks to clarify the compensation between the parties of enhanced/information services traffic, including traffic referred to as Voice over Internet Protocol, or VoIP traffic.  In a series of rulings,
 the FCC has clarified certain issues regarding jurisdiction of such traffic.  The FCC clarified in the AT&T decision that traffic with certain characteristics is not properly considered VoIP traffic.  In the Pulver decision, the FCC determined that traffic with certain characteristics is not properly considered “telecommunications traffic” and is therefore not subject to access charges.  And in the Vonage decision, the FCC determined that certain traffic is not properly within the states’ jurisdiction, and the FCC assumed sole jurisdiction for that traffic.  As part of the Vonage decision, the FCC determined that, unlike in the past, the originating and terminating NPA/NXX associated with the calling and called parties’ numbers can no longer be relied on to determine call jurisdiction.



Because the originating and terminating NPA/NXXs are no longer the determinant of call jurisdiction, SBC may not impose intrastate access charges on VoIP traffic that otherwise appears to be “intrastate.”  This Commission has previously determined a rate that fully compensates SBC for the functions it performs in transporting and terminating traffic – the rate for reciprocal compensation.  Given the existence of a cost-based rate(s) that is fully compensatory, the Commission should find that such a rate is applicable to traffic that qualifies as VoIP traffic under the referenced FCC Orders, and MCI respectfully requests that its proposed language be adopted. 


NIM 16
Statement of Issue:  MCI Issue: Should MCIm’s language regarding embedded base one-way trunk groups be included in Appendix NIM of the Agreement?

Contract Provisions:  Appendix NIM/ITR, Section 8.5; 9.1

Q.
What is the dispute in this issue?
A.
MCI proposes to include in these sections language making explicit that any existing, embedded one-way trunk groups would be permitted to remain in place rather than having to be migrated to two-way trunk groups.

Q.
What is MCI’s position on this issue?
A.
It is unclear to MCI why SBC is objecting to language that was agreed to in prior negotiations.  The documents that formed the basis for the Missouri negotiations contain virtually identical language in Section 8.5 recognizing that existing one-way trunk groups may remain in place and be augmented for growth as needed.  SBC has provided no explanation for its disagreement with previously agreed to terms and conditions in these sections.  MCI respectfully requests that its proposed language be adopted. 

NIM 9
Statement of Issue:  When is mutual agreement necessary for establishing the requested method of interconnection?

Contract Provisions:  Appendix NIM, Sections 2.2, 4.4.1, 4.5.1
Q.
What is the dispute reflected by the proposed language in Issue NIM 9?

A.
As with many of the disputed issues in the NIM Appendix, this issue is based on MCI’s right to establish interconnection points at any technically feasible location in SBC’s network.  This issue primarily has to do with whether SBC can dictate to MCI where it will interconnect by unilaterally refusing to establish a fiber meet point at a location selected by MCI.

Q.
Please describe the interconnection architecture proposed by MCI in this section of the NIM Appendix.

A.
The interconnection architecture that MCI is proposing in NIM section 4.4.1 as the target interconnection architecture consists of a fiber meet in which each company provides half of the fiber interconnection loop and provides the electronics at its own end.  This proposal is consistent with the FCC’s Local Competition Order (First Report and Order, In The Matter Of Implementation Of The Local Competition Provisions In The Telecommunications Act Of 1996, CC Docket No. 96-98, Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket No. 95-185, FCC 96-325, Released: August 8, 1996) discussing interconnection methods.

Q.
What did the FCC’s Local Competition Order provide with regards to interconnection methods?

A.
Specifically, in its Order, the FCC discussed three methods of interconnection: physical collocation, virtual collocation, and meet point interconnection (Local Competition Order at Paragraph 553).  Meet point arrangements are well known and are commonly used by neighboring ILECs for the mutual exchange of traffic.  This “meet point arrangement” is similar to what MCI refers to as a fiber meet in this testimony.  

Q.
What is a fiber meet?

A.
Under one type of typical fiber meet, MCI and the ILEC would each "build out" to a meet point.  Under this type of arrangement the official point of interconnection, or "POI," is the point where the ILEC builds out connects to the rest of the ILEC network.  The "limited build out" to the meet point is the financial responsibility of each party and is part of what the FCC calls the "reasonable accommodation of interconnection."  Local Competition Order ¶ 553.

Q.
Is this the type of fiber meet proposed by MCI?

A.
Essentially, but rather than each party building all of the necessary facilities to a fixed meet point half way between the parties, the parties would each build half of the necessary facilities but would build them all of the way to each other’s designated premises.  When using fiber optic facilities in this manner, the facilities do not actually join at a "cross-connect point" but are part of a seamless fiber ring where there is no physically obvious point denoting where ownership or responsibility for the facility changes but instead the facilities are connected or terminated at the fiber optic terminals.  Under this arrangement, MCI and SBC jointly provision the fiber optic facilities that connect the two networks and would equally share in the capital investment (each pays for one half of the fibers, and each purchases its own Fiber Optic Terminal at its own end).  Neither party would charge the other for the use of the interconnection facility because it is built jointly.  Indeed, MCI and SBC currently interconnect their networks in many instances using this arrangement.  Thus, it certainly is technically feasible.
Q.
What is SBC’s position on this issue?

A.
As evidenced by the agreed language of Section 2.2 and 4.4.4, SBC generally agrees to the fiber meet method of interconnection and the allocation of costs that I have discussed above.  However, SBC then has effectively taken this back.  In proposed section 4.4.1, SBC says that the fiber meet interconnection “can occur at any mutually agreeable and technically feasible point.” This provision seems to give SBC leeway to refuse to agree to the fiber meet arrangement proposed by MCI.  And, as discussed below with respect to issue NIM 14, SBC had made this explicit.  In section 4.4.4.3.1, SBC has taken the position that it has the right to refuse to interconnect in the manner proposed by MCI if fibers are not already available and there is no “mutual benefit” to both parties.  SBC has then compounded the problem by adding the totally unacceptable phrase to Section 4.5.1 that there must be mutual agreement for any other form of technically feasible interconnection.  

Q. What do the FCC’s regulations provide regarding interconnection arrangements?

A.
MCI has the right pursuant to the Act, FCC regulations, and the Local Competition Order, to require any technically feasible method of interconnection, including a fiber meet point arrangement.  As an incumbent local exchange carrier, SBC has the duty to provide interconnection for the facilities and equipment of any requesting telecommunications carrier at any technically feasible point.  Telecom Act, Section 251 (c)(2)(B).  The FCC’s regulations on interconnection provide that: 

Except as provided in paragraph (e) of this section [concerning collocation], an incumbent LEC shall provide, on terms and conditions that are just, reasonable, and nondiscriminatory in accordance with the requirements of this part, any technically feasible method of obtaining interconnection or access to unbundled network elements at a particular point upon a request by a telecommunications carrier.


47 C.F.R. § 51.321(a).  (Emphasis added.)
Q.
What have other regulatory agencies said on this same issue? 

A.
The Massachusetts Department of Telecommunications and Energy (“DTE”) has found, in an arbitration raising the same issue, that:

the Department finds that because a mid-span meet arrangement is technically feasible, Verizon must provide this method of interconnection to Media One and Greater Media. Verizon cannot condition this type of interconnection, as it claims, on the mutual agreement of the parties, or on the availability of facilities. See Id. at ¶ 199.  Petition of Media One, Inc. and New England Telephone and Telegraph, for arbitration, D.T.E 99-42/43, 99-52 (Mass. DTE at 24), August 25, 1999. (Available on-line at: http://www.state.ma.us/dpu/telecom/99%2D42/final%5Forder.htm)

The Indiana Commission, in a complaint case interpreting an interconnection agreement, ruled that SBC Indiana did not have veto power over a CLEC proposed mid-span meet arrangement and that each party must bear its own costs:

This suggests that the ‘mutually agreeable’ language was intended to determine a precise location within a very small area (i.e. within close proximity to the EAB). The unrebutted testimony of FBN witness Ricca is that the Palmer location is approximately half way between the FBN switch and the Ameritech tandem. The ‘mutually agreeable’ language could be invoked to suggest a mid-span fiber meet in a location within close proximity to Palmer, the mid-way point between the FBN switch and Ameritech tandem, if Ameritech asserts a more logical or more efficient location exists between the networks, but Ameritech has not done so here.” Complaint Of Fbn-Indiana, Inc. Pursuant To 170 Iac 7-7 For Expedited Review Of A Dispute With Indiana Bell Telephone Company, Inc. D/B/A Ameritech Indiana Concerning Its Failure To Interconnect With Fbn Under A Commission Approved Interconnection Agreement. Complaint Of Fbn-Indiana, Inc. Pursuant To 170 Iac 7-7 For Expedited Review Of A Dispute With Indiana Bell Telephone Company, Inc. D/B/A Ameritech Indiana Concerning Its Failure To Interconnect With Fbn Under A Commission Approved Interconnection Agreement, Cause No. 42001-INT-01-RD-01; Cause No. 42001-INT-01-RD-02, Indiana Utility Regulatory Commission, 2002 Ind. PUC LEXIS 415, October 16, 2002, at *40-41.


The Indiana Commission in this same order noted that, in the AT&T arbitration it had ruled that with respect to the mid-span meet arrangements, SBC must “bear the cost of providing those facilities” (Order, at *32). The Indiana Commission also stated that it had previously ruled in the AT&T arbitration that it had rejected SBC’s proposed “mutual agreement” language and stated: “we specifically rejected Ameritech's effort to insert language we previously rejected into section 3.2.2 that would have required mutual agreement in the AT&T Arbitration proceeding.”  See AT&T Arbitration, (Approved April 18, 2001), Issue 4 at page 5”(Order at *41).  Similarly, in the arbitration in Michigan, the panel concluded that there did not need to be mutual agreement to establish the method of interconnection, and SBC did not file an exception with the full Commission.  Michigan Bell Telephone Company Petition for Arbitration, Case No. U-13758, Decision of the Arbitration Panel at 115 (2003).
Q.
What is your recommendation for this Issue NIM 16?

A.
The Commission should reject SBC’s proposal to base MCI’s ability to establish fiber meet interconnection arrangements on mutual consent, because such language gives SBC the unilateral right to refuse MCI’s requests to interconnect at points that are clearly technically feasible.

NIM 14
Statement of Issue:  Should SBC MISSOURI be permitted to limit methods of interconnection?

Contract Provisions:  Appendix NIM, Sections 4.4.4.3.1, 4.4.4.3.2
Q.
Is this the same dispute you just discussed on Issue NIM 9?

A.
Yes.  For all the reasons discussed above, MCI respectfully requests that the Commission accept its proposed language and reject SBC’s proposed language on this issue.

NIM 27
Statement of Issue:  Should SBC MISSOURI be required to open NXX codes serving exchanges outside of SBC MISSOUR’S incumbent territory?

Contract Provisions:  NIM Appendix 24; GTC 2.12.2
Q.
What is the issue concerning NPA-NXX codes to serve exchanges outside SBC’s operating territory?

A.
In section 24.1, MCI has proposed that “SBC MISSOURI will use commercially reasonable efforts to open NPA-NXX codes for MCI in SBC MISSOURI tandems that serve exchanges which are not in SBC MISSOURI’s incumbent local exchange carrier exchange areas.”  SBC, however, has not agreed.  Instead, SBC proposes that “Out of Exchange Traffic is available in accordance with the Attachment Out of Exchange Traffic attached to this Appendix.” 


It is important that SBC make commercially reasonable efforts to open NPA-NXX codes that serve exchanges not in SBC’s territory to allow MCI customers in those areas to receive calls from SBC customers.  If MCI serves local customers in territory near an SBC exchange using a new NPA-NXX code, calls from SBC’s customers to MCI’s customers will not get through if SBC does not open MCI’s new NPA-NXX code in its switches.  While this will perhaps anger the SBC customers, it will have an even more significant effect on the MCI customers, as it is likely that a high percentage of the calls that they expect to receive will not get through.  And this is not a hypothetical problem.  There are now live disputes in three states where SBC is refusing to open new NPA-NXX codes in its tandems. 

Q.
What has the parties’ prior practice been with respect to out of exchange traffic?

A.
  Under the existing interconnection agreement, SBC has performed the appropriate programming of its switches to facilitate the exchange of customer traffic without the distinction it now is seeking to enforce, and the companies have exchanged traffic without regard to such distinction.
Q.
Does it matter that the traffic has a destination outside SBC’s legacy monopoly service territory boundaries?

A.
No.  SBC is required to interconnect with MCI to pass all sorts of traffic that extends beyond the boundaries of SBC’s territory including, for example, interstate long distance calls.  The actions MCI’s language would require SBC to take would all occur within its territory.  

Q.
Can you explain why SBC is refusing to adopt MCI’s proposed language?

A.
No.  SBC has offered no coherent explanation.  As noted above, the only function that MCI is seeking from SBC is the appropriate programming of its switches so that traffic can flow between the companies’ customers.  The question of what rate center is served by a particular NPA-NXX code assigned to MCI by the North American Numbering Plan Administrator should be of no concern to SBC.  
XII.
PRICING ISSUES
Pricing Appendix Issue 1
Statement of Issue:  Which Parties language should be included in the Pricing Schedule?
Contract Provisions:   Pricing Appendix Sections 1.5; 1.6
Q.
What is this dispute about?

A.
This dispute involves the question of how rate changes approved after the Agreement is executed can be incorporated into the Agreement.  MCI has proposed the following language:
If the Commission or other administrative or judicial body of competent jurisdiction subsequently orders a different rate, either Party, upon the effective date of such order, may provide written notice to the other Party, to change the rate set forth in this Agreement to conform to the new rate ordered by the Commission.  Upon written notice, the Parties will negotiate an amendment to this Agreement reflecting the new rate.

This language makes clear that the party desiring to adopt the new rate must provide notice of its intent to negotiate, thus triggering an appropriate negotiation process.  This proposal is reasonable.

SBC’s proposes the following language:

Where such rate differences are accompanied by or are the result of changes to terms and conditions that are legitimately related to the item(s) associated with the affected rates, then the Parties shall include in their amendment conforming modifications to such terms and conditions.  If the Parties disagree as to the appropriate terms and conditions requiring modification due to a price change requested pursuant to this Section, either Party may seek resolution of the dispute in accordance with the provisions of Section 12 of the General Terms and Conditions of this Agreement.  The modified rates and any associated modified terms and conditions shall take effect upon the effective date set forth in the Commission order that approves the rate.  If the order approving the rate is silent as to the effective date, then the rate would become effective upon the approval of the amendment by the Commission or within sixty (60) days after receipt of the written notice described above, whichever is sooner, unless otherwise agreed to by the parties.  Nothing in this paragraph is intended to limit either Party’s right to obtain modification of any rates in this Pricing Schedule or any associated terms and conditions in accordance with other terms of this Agreement, including but not limited to the Agreement’s “Intervening Law” provision Section 23 of the General Terms and Conditions.

SBC’s language is confusing.  For example, we find in the middle of this language, the phrase “…after receipt of the written notice described above,” even though SBC has opposed MCI’s language requiring notice.  MCI’s more substantive concern is that, if SBC’s language were adopted, SBC would be able to unilaterally change contract prices and force MCI to initiate dispute resolution proceedings to challenge such action.

Q.
What is MCI’s position on the issue?
A.
MCI believes that its language requiring notice and an opportunity to negotiate such rate changes is reasonable and sufficient.    


Price Schedule 3
Statement of Issue:  What are the appropriate rates for ISDN-BRI and ISDN-PRI Loops?

Contract Provisions:   Lines 33 - 42
Q.
What is this dispute about?

A.
This dispute relates to the rates for both Basic Rate Interface (BRI) and Primary Rate Interface (PRI) ISDN loops.

Q.
What is MCI’s position on the issue?
A.
The rates MCI has included in the referenced lines in the Price Schedule are those ordered by the PSC in Case Nos. TO-97-40 and TO-97-67, and should be adopted as the rates approved by the Commission.  SBC has provided MCI with no information as to the source of the rates it included, and thus MCI has no basis on which to agree to such rates.  MCI respectfully requests that the rates it has proposed – as ordered by the Commission – be included in the price schedule.
Price Schedule 4
Statement of Issue:  What are the appropriate rates for DSL Capable Loops and ISDL Capable Loops?

Contract Provisions:   Pricing Schedule, Lines 44 - 78
Q.
What is this dispute about?

A.
This dispute involves the source for the rates proposed by SBC.  MCI’s position, as made clear to SBC, is that the rates that should be included in the price schedule are those approved by the Commission.  SBC, however, did not provide to MCI any source or reference for the rates it proposed, and MCI was unable to find those rates in the Commission Orders in which TELRIC-based rates for UNEs were established. 
Q.
Does MCI agree with SBC’s proposed rate?

A.
No, because SBC provided no reference to any Commission Order approving its proposed rates.  SBC easily could resolve this dispute by pointing MCI to the appropriate Commission Order.
Price Schedule 5
Statement of Issue:  a) what are the appropriate rates for Loop Qualifications for Mechanized, Manual and Detailed Manual? and b) should MCIm have electronic access to relevant loop qualification data via SBC Missouri's OSS at no cost?
Contract Provisions:   Pricing Schedule, Lines 80 – 86; line 116
Q.
What is this dispute about?

A.
This dispute involves what rates should be included in the price list for various types of loop qualifications.  The “types” of loop qualifications were discussed in the Commission’s Order in Case No. TO-2000-322, dated March 23, 2000 and I will not repeat that discussion here.
Q.
What is MCI’s position on the issue?

A.
The prices set by the Commission should be included in the agreement.  For example, the phrase proposed by MCI for inclusion at line 116 of the Price Schedule – to which SBC objects -- is taken verbatim from the TO-2000-322 Order’s ordering language.  Further, MCI objects to SBC’s proposed rate for mechanized loop qualification proposed because SBC has not provided MCI with any Commission Order approving the rate.  As with issue Price Schedule 4, SBC easily could resolve this dispute by pointing MCI to the appropriate Commission Order.
Price Schedule 8
Statement of Issue:  Should there be a rate for line station transfer?

Contract Provisions:   Pricing Schedule, Lines 112 - 115
Q.
What is this dispute about?

A.
This dispute involves the rates proposed by SBC for a line station transfer.
Q.
What is a line station transfer?

A.
The term refers to a process that is not uncommon in telephony.  There are various reasons why a line station transfer might occur.  For example, when SBC replaces copper feeder with fiber feeder in its loop plant, it will need to disconnect the old copper feeder at the distribution terminal and reconnect the distribution pairs to the terminals fed by the new fiber plant.  Other reasons for a line station transfer include instances where a bad pair is identified.  The process of taking that bad pair out of service and reconnecting the end user to a working pair is a line station transfer.  
Q.
Does MCI agree with SBC’s proposed rate?

A.
No.  The rate for line stations transfer should be $0.00.  This is not because MCI believes SBC should not recover the costs associated with these activities.  Rather, SBC historically has not recovered the costs associated with line station transfers on a case-by-case basis.  Instead, those costs are included on an averaged basis along with other labor functions as part of SBC’s one-time charges for line connection.  Because those costs are already recovered through the line connection charges, allowing SBC to recover those costs via a direct charge would mean that SBC is recovering the same costs – and MCI paying the same costs -- twice.

Price Schedule 9
Statement of Issue:  What are the appropriate rates for Loop Cross Connects?

Contract Provisions:   Pricing Schedule, Lines 119 – 121; 130 – 141 (MCI) (SBC:  Lines 116 – 169)
Q.
What is this dispute about?

A.
This dispute involves the appropriate rates for Loop Cross Connects – the jumpers used to connect SBC-provided UNE loops to MCI’s network facilities.
Q.
What is MCI’s position on the issue?

A.
The appropriate rates should be the Commission ordered forward-looking TELRIC cost based rates, and MCI has proposed such rates from the Commission’s Order in TO-2005-0037.  MCI respectfully requests that the rates it has proposed be adopted for inclusion in the price schedule.
Price Schedule 10
Statement of Issue:  What are the appropriate rates for routine modifications?

Contract Provisions:   Pricing Schedule, Lines 269 - 270
Q.
What is this dispute about?

A.
This dispute involves the appropriate rates for routine network modifications.
Q.
What is MCI’s position on the issue?

A.
This issue is similar to the dispute on issues Price Schedule 8 discussed above, and arises out of the historic practice for recovery of costs incurred in performing routine network modifications.  As the term suggests, these functions are “routinely” performed by SBC technicians and the costs of those functions historically have been recovered indirectly rather than through an explicit charge.  For that reason, MCI proposes a rate for routine modifications of $0.00, because SBC has recovered the costs via other rates.  Allowing SBC to charge a rate for this service in addition to the other rates is allowing SBC to charge MCI twice.  

Price Schedule 18
Statement of Issue:  Is MCI entitled to obtain access to Entrance Facilities at cost based rates for the purposes of interconnection?

Contract Provisions:   Pricing Schedule, Lines 509 - 561
Q.
What is this dispute about?

A.
This dispute involves the appropriate rate(s) for an entrance facility used for the transmission and routing of telephone exchange service and exchange access service.
Q.
What is MCI’s position on the issue?

A.
When used for these purposes, the appropriate rates should be Commission ordered forward-looking TELRIC cost based rates, which MCI has provided in the price list.  MCI’s position is affirmed by ¶ 140 of the FCC’s February 4, 2005 Order on Remand, which states “We note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service.”
  This clarifies that SBC is seeking to impose an unreasonable restriction that has no basis in the Act or the FCC’s rules.  The rates MCI proposed are the rates approved by the Commission in TO-2005-0037, and these Commission-approved prices should be in the agreement. 

Price Schedule 20
Statement of Issue:  Should the price schedule include prices for Digital Cross Connect System (DCS)?

Contract Provisions:   Pricing Schedule, Lines 636 - 648
Q.
What is this dispute about?

A.
This dispute involves whether the price schedule should contain rates for digital cross-connect system.
Q.
What is MCI’s position on the issue?

A.
The appropriate rate should be the Commission ordered forward-looking TELRIC cost based rate, and MCI has proposed the Commission-approved rates from TO-2005-0037.  I would note that there is no substantive dispute as regards SBC’s provision of DCS capability to MCI, as the relevant provisions in the UNE attachment have all been agreed to by the parties.

Price Schedule 21
Statement of Issue:  Should the price schedule include prices for Optical (OCn) level Multiplexing?

Contract Provisions:   Pricing Schedule, Lines 658 - 665
Q.
What is this dispute about?

A.
This dispute involves whether the price schedule should contain rates for Optical level Multiplexing.  
Q.
What is MCI’s position on the issue?

A.
MCI’s position is that multiplexing rates should be included in the price schedule.  If such prices are excluded as proposed by SBC, there would be no rates by which SBC would receive compensation for multiplexing when it is provided along with unbundled dedicated transport (UDT).  Also, MCI is concerned that if rates for multiplexing are excluded as SBC proposes, SBC could use the absence of rates to argue that it is not obligated to provide multiplexing as part of UDT.  The rates proposed by MCI are those approved by the Commission in TO-2005-0037.  

Price Schedule 22
Statement of Issue:  Should the price schedule include SS7 prices for physical SS7 links, STP ports, and SS7 Cross-Connects?

Contract Provisions:   Pricing Schedule, Lines 667 – 678; 680 - 687
Q.
What is this dispute about?

A.
This dispute involves whether the price schedule should include rates for use of SBC’s SS7 facilities.  The substantive issue with which this is linked is issue SS7 #1.
Q.
What is MCI’s position on the issue?

A.
This issue relates to price schedule issue 18, because inter-network signaling is necessary when MCI and SBC’s networks interconnect for the transmission and routing of telephone exchange service and exchange access service.  In those circumstances where such signaling is part of interconnection, the appropriate rates for MCI’s use of SBC’s signaling facilities should be Commission ordered forward-looking TELRIC cost based rates.  The rates MCI has proposed for inclusion in the price list are the Commission-approved rates from TO-2005-0037. 

Price Schedule 29
Statement of Issue:  What are the appropriate Service Order Charges?

Contract Provisions:   Pricing Schedule, Lines 819 – 830; 832 – 833; 838 – 849; 854 - 873

Q.
What is this dispute about?

A.
This dispute involves the appropriate Service Order Charges.
Q.
What is MCI’s position on the issue?

A.
The rates proposed by MCI are from the Commission’s Order in TO-2005-0037.  SBC provided MCI with no information as to the source of the rates it proposed, and thus MCI is unable to agree to those rates.  

Price Schedule 30
Statement of Issue:  What are the appropriate Time and Material Charges, Nonproductive Dispatch Charges and Labor Rates?

Contract Provisions:   Pricing Schedule, Lines 883 - 896
Q.
What is this dispute about?

A.
This dispute involves the appropriate rates that would apply in certain instances when SBC provides functions at MCI’s request.
Q.
What is MCI’s position on the issue?

A.
The appropriate rates should be Commission ordered forward-looking TELRIC cost based rates, which MCI has provided.  The costs SBC incurs in performing these functions would be incurred as an integral part of furnishing telecommunications service.  Thus, the pricing should be consistent with the pricing of the services to which they relate.  Accordingly, labor rates associated with services provided at TELRIC rates should be priced at TELRIC rates.
Price Schedule 31
Statement of Issue:  a) what are the appropriate rates for Coordinated Hot Cuts? and b) should the price schedule include SBC’s proposed prices for Batch Hot Cuts?

Contract Provisions:   Pricing Schedule, Lines 898 - 900
Q.
What is this dispute about?

A.
This dispute involves the rates for coordinated hot cuts and batch hot cuts that should be included in the agreement.
Q.
What is MCI’s position on the issue?

A.
The appropriate rates should be Commission ordered forward-looking TELRIC cost based rates.  As with other issues previously discussed, SBC has provided MCI with no information as to the source of the rates it has proposed, and thus MCI has no basis on which to agree with including such rates in the price schedule.
Price Schedule 32
Statement of Issue:  What is the appropriate element description for ISP-bound traffic?

Contract Provisions:   Pricing Schedule Line 1001
Q.
What is this dispute about?

A.
This dispute involves the description of the rate element.
Q.
What is MCI’s position on the issue?

A.
There is no disagreement as to the rate level.  Rather, the description for the rate element MCI has proposed matches the language used in the substantive portion of the Agreement.  That matching language rather than the language proposed by SBC should be adopted.
Price Schedule 33
Statement of Issue:  Should the price schedule include Transit Compensation?

Contract Provisions:   Pricing Schedule, Lines 1053 - 1064
Q.
What is this dispute about?

A.
This dispute involves whether to include in the price schedule rates for transit service.
Q.
What is MCI’s position on the issue?

A.
MCI believes that the appropriate rates should be Commission ordered forward-looking TELRIC cost based rates, which MCI has provided in the price list.  These rates are identical to the rates in the parties’ current Agreement
XIII.
OTHER ISSUES REGARDING UNES, INTERCONNECTION, AND OTHER TERMS AND CONDITIONS

UNE 43
Statement of Issue:  Does SBC Illinois’ proposed introductory phrase in section 22.2.1 have any contractual effect?
  

Contract Provisions:  Appendix UNE 22.2.1
Q.
Can you place this dispute in context?

A.
As we saw above in the EELs section of my testimony, Section 22 is the section of the UNE Appendix specifically on EELs.  Section 22.2.1 is an introductory subsection to the EELs section that makes clear that SBC shall provide access to UNEs and combination of UNEs without regard to whether MCI is establishing a new circuit or converting an existing circuit.  The parties have agreed on most of the language in section 22.2.1.

Q.
What does SBC want to add to the language in section 22.2.1?
A.
SBC wants to add the following almost impenetrable introductory phrase (in bold) to section 22.2.1:  “Except as provided below in this Section 22 or elsewhere in the Agreement and subject to this Section and Section 6, Conversion of Wholesale Service to UNEs, SBC MISSOURI shall provide access to Lawful UNEs and combinations of Lawful UNEs without regard to whether the MCI seeks access to the Lawful UNEs to establish a new circuit or to convert an existing circuit from a service to Lawful UNEs.  SBC MISSOURI shall provide EELs to MCI as set forth in this Section.”
Q.
Is the introductory phrase helpful?

A.
Absolutely not.  After reading the introductory phrase, someone trying to interpret the contract will be sent scurrying to section 22 or even the entire agreement to see if there are any exceptions to the directive established in subsection 22.2.1.  SBC, of course, could readily point to such exceptions if it believed there are any, rather than suggesting inclusion of this opaque introductory phrase.



As for the language “subject to this Section and Section 6,” this too is entirely unnecessary.  Of course, each section in the document is “subject” to other sections.  Subsection 22.2.1 is “subject” not only to Section 6 on conversions of wholesale services to UNEs, but also to Section 7 on commingling, Section 9 on loops, Section 15 on dedicated transport and indeed to the entire agreement.  Selecting particular sections to highlight only sows confusion with no benefit whatsoever.  Thus, SBC’s proposed introductory phrase should not be included in the agreement.

xDSL 5(a) and (b)
Statement of Issue:  a) are acceptance testing, cooperative testing, loop conditioning, maintenance and repair of xDSL loops within the scope of SBC’s 251(c)(3) obligations, and b) has SBC waived the argument that it did not voluntarily negotiate the items listed in Issue 5 a) above?

Contract Provisions:  Appendix xDSL 2.9; 6.2; 7.3; 7.4; 9 (all); 10 (all); footnotes in xDSL appendix, Att. YZP (all); Att. RABT YZP (all); Att. RABT MMP 5.1.
Q.
What is the nature of this dispute?
A.
SBC proposes language limiting its obligations under 251(c)(3) of the Act pertaining to the provision of xDSL loops.  Although the parties agree that SBC is obligated to provide MCI with access to DSL-capable loops, the disagreement pertains to the scope of SBC’s obligations.  

Q.
What is MCI’s position on this issue?
A.
SBC’s language ignores the plain requirements of the FCC’s rules in this regard, specifically, 47 C.F.R. § 51.319(a)(1)(iii) and (iv).  Those rules clearly require SBC to condition, maintain, repair and test xDSL loops provided to MCI.  MCI respectfully requests that the Commission adopt MCI’s proposed language on this issue.
NIM 5
Statement of Issue:  Which Parties’ definition of “Local Interconnection Trunk Group” should be included in the Agreement?

Contract Provisions:  Appendix NIM/ITR, Section 1.10
Q.
What are the parties proposing with respect to the definition of local interconnection trunk groups?
A.
MCI is proposing to include language stating that “’Local Interconnection Trunk Groups’  are used by the Parties to interconnect their networks for the exchange of local, intraLATA toll, interLATA and transit traffic in accordance with the applicable terms of this Appendix Network.”  SBC proposes that “Local Interconnection Trunk Group is defined as trunks carrying (1) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic, (iii) IntraLATA toll Traffic originating from an end user obtaining local dial tone from MCI where MCI is both the Section 251(b)(5) Traffic and IntraLATA toll provider, and/or (iv) IntraLATA Toll Traffic originating from an end user obtaining local dial tone from SBC MISSOURI where SBC-Missouri is both the Section 251(b)(5) Traffic and IntraLATA toll provider.”  As discussed above in Issue NIM 19, MCI’s language is consistent with the FCC’s rulings and the Act.
Q.
What are the key differences between these proposals?

A.
First, rather than using the term local traffic, SBC says that local interconnection trunks carry “Section 251(b)(5) Traffic” or “ISP-Bound Traffic.”  Second, SBC excludes from its definition of local interconnection trunk groups any trunk groups that carry interLATA traffic.  Third,  SBC also excludes trunk groups that carry intraLATA toll traffic unless that traffic originates from an end user who obtains local dial tone, “251(b)(5)” service and intraLATA service all from MCI or all from SBC.

Q.
Is there any point to SBC’s use of the term “251(b)(5) traffic”?
A.
No.  This appears to be SBC’s confusing way of saying local traffic.  But by separating the term 251(b)(5) traffic from the term “ISP-bound traffic,”  SBC appears to be suggesting that ISP-bound traffic is not subject to 251(b)(5) of the Act, which is the reciprocal compensation provision.  Thus, SBC appears to be using the ICA to influence an unrelated debate.  There is no need for the term 251(b)(5) traffic.
Q.
What are the consequences of the SBC’s exclusion of interLATA and certain intraLATA traffic from the definition of local interconnection trunk groups?

A.
Some of the provisions in the NIM appendix apply only to local interconnection trunk groups.  For example, section 8.2, which establishes the requirement of two-way trunking, applies only to local interconnection trunk groups.  Section 4.4.2, which pertains to interconnections established by a fiber meet, says that only local interconnection trunk groups shall be provided over this facility.  And much of SBC’s proposed section 3.7 would apply only to local interconnection trunk groups.  Under SBC’s proposal, these provisions would not apply to trunk groups that include any interLATA traffic or certain types of intraLATA traffic.


NIM 20
Statement of Issue:  Should facilities used for 911 interconnection be priced at TELRIC rates?

Contract Provisions:  Appendix NIM/ITR, Sections 10.2; 10.3; 10.8; 10.10; 10.12
Q.
Please explain the issue reflected in the conflicting language proposed by the parties for the referenced sections of the NIM Appendix.

A.
As evident from the fiber meet point arrangement I discussed above, the parties agree that MCI has the option of obtaining interconnection transport facilities through various methods and that not all of these methods will involve terminating equipment in collocation spaces at SBC’s tandem or end offices.  As evident from SBC’s proposed language in section 9.5 (disputed by MCI), SBC does not contest that MCI may lease transport facilities for interconnection with SBC’s network. 



While the parties agree that MCI can interconnect by leasing transport facilities, the pricing for this method is in dispute.  SBC insists that these transport facilities must be ordered out of its special access tariff, but MCI believes that these facilities must be provided at UNE (TELRIC) prices.

Q.
Why should interconnection transport facilities be priced at TELRIC rather than special access rates?

A.
MCI is entitled to lease interconnection transport at TELRIC rates for two reasons.  First, wherever transport is available as a UNE, MCI is entitled to lease the transport as a UNE at TELRIC rates so long as it uses that UNE to provide at least one qualifying service.
  Because facilities used to provide interconnection are almost invariably used to carry traffic for some qualifying services, MCI is entitled to lease them as UNEs.  (As an aside, it is important to note that the D.C. Circuit invalidated the qualifying service restriction, meaning that it may in the future be the case that where transport is available as a UNE, it is available to carry traffic regardless of whether the CLEC provides any so-called qualifying services.)  



Second, MCI is entitled to lease transport at TELRIC rates for the purpose of interconnection because the section 252(d)(1) pricing standard is the same for facilities used for interconnection, as for UNEs.  Thus, in the First Report and Order (¶ 690), the FCC made clear that the TELRIC methodology is used both for “setting prices of interconnection and access to unbundled network elements.”  Thus, regardless of whether MCI is leasing transport facilities as a UNE, it is entitled to lease them at TELRIC rates if it is using them for interconnection.

Q.
Please describe any prior rulings on this issue.

A.
The Michigan Public Service Commission, in a decision upheld in federal district court, determined that transport leased for interconnection should be available at UNE rates.  The issue was presented to the Michigan Public Service Commission in the Airtouch Cellular/SBC Michigan arbitration filed on April 29, 1999 in Case No. U-11973.  The Michigan PSC in that case looked to the FCC’s First Report and Order paragraph 1062 for guidance on the issue.  Paragraph 1062 pertained to the proxy rates for facilities before TELRIC rates were established.  As noted by Michigan PSC at page 9 of the panel decision, the FCC made clear that the same rates applied to interconnection facilities as to UNEs:


Finally, in establishing the rates for transmission facilities that are dedicated to the transmission of traffic between two networks, state commissions are to be guided by the default price level we are adopting for the unbundled network element of dedicated transport.



* 
*
*


… for example, if the providing carrier provides one-way trunks that the interconnecting carrier uses exclusively for sending traffic to the providing carrier, then the interconnecting carrier is to pay the providing carrier a rate that recovers the full forward-looking economic cost of those trunks.



Based on this language, the panel concluded that the FCC viewed the rates for UNEs and for transmission facilities used for interconnection as identical.  The Michigan PSC affirmed the holding of the panel in its August 17, 1999 Opinion and Order, pages 10-12, stating:

. . . notwithstanding Ameritech Michigan’s claims to the contrary, the FCC authorized state commissions to set the price of using interconnection facilities at the providing carrier’s TSLRIC for those facilities (or, absent the existence of TSLRIC-based rates, at the ILEC’s corresponding UNE rates).


On March 27, 2002 the US District Court for the Eastern District of Michigan upheld the MPSC decision in Michigan Bell Telephone Co. v. Airtouch Cellular, 2002 U.S.Dist. LEXIS 6569, pages 12-13.  In arriving at its conclusion, the court looked specifically at the FCC language from the First Report and Order and found that state commissions had plenary authority to set rates at TSLRIC for interconnection facilities. 
Q.
Have any commissions in the Southwestern Bell region ruled on this issue?
A.
Yes.  In Docket 28821, the Texas PUC agreed with MCI’s position, ruling that “to the extent a certified telecommunications carrier (CTU) leases a dedicated trunk from a 9-1-1 network services provider extending from its end office or POP to the point of interconnection, the 9-1-1 network services provider shall assess such charges on an TELRIC basis.”

NIM 21
Statement of Issue:  What should the point of interconnection for 911 be?

Contract Provisions:  Appendix NIM/ITR, Section 10.7

Q.
What is the issue here?

A.
As with many of the NIM issues, the question is whether MCI must interconnect where SBC designates or whether it can interconnect at any technically feasible point.  MCI’s proposed section 10.7 states that MCI’s point of interconnection for 911 service “can be at the SBC MISSOURI Central Office, a Collocation point, or via a facility provisioned directly to the SBC MISSOURI 911 Selective Router.”  SBC, in contrast, states that the point of interconnection “shall be at the SBC 911 Selective Router.”  As in other instances, there is absolutely no legal justification for SBC to limit MCI to interconnection at the point it proposes.  Under section 251(c)(2)(B), SBC is obligated to provide interconnection at any technically feasible point.  State law imposes the same requirement on SBC.  220 ILCS 5/13-801(b).
Q.
Where have the parties interconnected for 911 traffic in the past?
A.
The parties usually have interconnected for purposes of 911 at MCI’s collocations, with SBC establishing trunks back to the selective router.  They have rarely interconnected at the 911 Selective Router, which is the point of interconnection SBC now proposes to make mandatory.  I have reviewed MCI’s existing interconnections with SBC in the Chicago metropolitan area and, in all but one instance, the point of interconnection (“POI”) is at the MCI collocation in the SBC end office that is not the location of the SBC 911 selective router.  That is, in all but one instance SBC is responsible for the trunking, over its existing interoffice network facilities, to its 911 selective router.
Q.
Are there any significant disadvantages to SBC’s approach?

A.
Yes, SBC’s approach would have the effect of making MCI responsible for transmission facilities to a specific point in SBC’s network – the location of the 911 selective router.  And by allowing SBC to require that MCI establish a collocation where it has no business need – at a cost of tens or perhaps hundreds of thousands of dollars – such a result would constitute a 180 degree shift from current interconnection methods refined over more than 5 years of interconnection in Missouri. 

Q.
Have any commissions in the Southwestern Bell serving area addressed this issue?

A.
Yes.  This issue was arbitrated in Texas Docket 28821.  In its ruling, the PUC agreed with MCI, ordering that MCI’s proposed language be inserted in the contract language:  “shall be on the SBC Texas network at the SBC TEXAS Central Office, a Collocation point, or via a facility provisioned directly to….”
  This essentially is the same language that SBC is disputing here.
NIM 22
Statement of Issue:  What terms and conditions should apply for inward operator assistance interconnection?

Contract Provisions:  Appendix NIM/ITR, Sections 12.2.1; 12.2.2
Q.
What is the issue here?

A.
MCI wants to continue the parties’ current practice for the routing of inward operator assistance calls.  MCI proposes language specifying use of that practice, while SBC wants to make that practice subject to an as yet unspecified agreement outside the bounds of the ICA.  MCI’s proposed language is virtually verbatim from the existing ICA – in particular from ITR Appendix ¶ 5.6.1.  The parties have been living under that provision since it went into effect and have been routing calls in accord with that provision.  There is simply no reason to change, much less to leave open ended the requirements for routing of inward operator assistance calls.

Q.
Have any commissions in the Southwestern Bell serving area addressed this issue?

A.
Yes.  This issue was arbitrated in Texas Docket 28821.  In its ruling, the PUC agreed with MCI, finding that “that there have been no changes in the industry that would require a change in the procedure for handling inward operator assistance interconnection.”

NIM 24
Statement of Issue:  For trunk blocking and/or utilization, what is the appropriate methodology for measuring trunk traffic?

Contract Provisions:  Appendix NIM/ITR, Sections 17.1, 18.7

Q.
Please explain the dispute over this issue.

A.
Sections 17 and 18 of the NIM Appendix have to do with trunk sizing, and how it should be determined whether trunk groups need to be augmented or reduced.  The parties have agreed to much of the language in the sections.  They disagree on the methodology for determining trunk requirements.  In Section 17.1, MCI has proposed that trunk forecasting requirements should be based on the “weekly peak busy hour average.”  SBC, on the other hand, has proposed that trunk requirements should be based on the “time consistent average busy season busy hour twenty (20) day averaged loads applied to industry standard Neal-Wilkinson Trunk Group Capacity algorithms (use Medium day-to-day Variation and 1.0 Peakedness factor until actual traffic data is available).”  The disagreement here involves whether traffic analyses and forecasting methods that are appropriate for SBC should be extended to its CLEC customers.  As discussed in more detail below, there is not a “one size fits all” approach here, because a CLEC faces very different circumstances than an ILEC.  



A similar methodological issue exists in section 18.7.  That section sets forth the circumstances under which a trunk group that is underutilized may be resized at the request of either party.  The controversy that has arisen with respect to section 18.7.1.1 has to do with how the utilization of the trunks will be measured.  MCI has proposed that underutilization be determined based on a “weekly peak busy hour basis,” the same methodology it proposed for trunk forecasts.  SBC has proposed that underutilization be determined on “a monthly average basis,” rather than the time consistent busy season busy hour approach it proposed for trunk requirements in section 17.1 or the weekly peak busy hour approach proposed by MCI.  

Q.
Why has MCI proposed the peak busy hour methodology for measuring and forecasting trunk requirements?

A.
There is no dispute that the proper unit of analysis for forecasting is the “busy hour.”  Trunks must be sized to accommodate traffic at the time the largest amount of traffic is flowing over the trunks.  Newton’s Telecom Dictionary (15th Edition) defines the busy hour in pertinent part as follows:

The hour of the day (or the week, or the month, or the year) during which a telephone system carries the most traffic.  […]  The “busy hour” is perhaps the most important concept in traffic engineering – the science of figuring what telephone switching and transmission capacities one needs. 

The issue in dispute is what busy hour must be used for purposes of forecasting.  MCI proposes to determine the peak busy hour by assessing its traffic data for peak traffic demand on a weekly basis.  That is radically different from SBC’s methodology that relies on the “average busy season” rather than on recent data.  An “average busy season” method may be well suited for the characteristics of ILEC networks, but is not at all suited for CLEC networks. 



Referring to Newton’s Telecom Dictionary, the terms “busy hour (average busy season” and “busy season” are defined as:

Busy Hour (Average Busy Season):  A telephone company definition.  A time-consistent hour. . .having the highest average business day load throughout the busy season.  This must be the same hour for the entire busy season.  

Busy Season:  An annual recurring and reasonably predictable period of maximum busy hour requirements – normally three months of the year, and typically the three months preceding Christmas.


SBC’s proposal to base its own trunk forecasts on the busy hour from the average busy season likely works well for SBC’s network.  It is not be surprising that SBC can look back over years of traffic data and identify a particular busy season, and within that busy season identify particular hours of certain days that consistently generate peak traffic volumes.  It then makes sense for SBC to engineer trunks so that they can handle traffic at the busy hour of the busiest time of year.




But MCI’s network is characterized by rapidly changing network loads, and those dynamic conditions mean that MCI cannot utilize analytical methods that were developed for and applicable to static environments such as those experienced by ILECs with networks that have existed for decades.  For MCI, the traffic in the past three months is generally likely to be higher than the traffic in even the busy season of the prior year (and far higher than the average busy season over a number of years).  Indeed, it might be hard for MCI even to identify a “busy season” given that traffic demand is generally increasing steadily.  Thus, in order for MCI to forecast trunk needs to accommodate peak traffic demands, it is more accurate to use recent data than to use data from a particular season in year’s past.  That is how MCI forecasts traffic in installing its own trunks and also how it proposes forecasting traffic for SBC interconnection trunks.



 MCI has serious concerns that using SBC’s proposed methods would negatively impact its customers (present and future) by leading to significant blockage of calls.  If our customers encounter busy or blocked trunk conditions, we must rely on SBC to support us in augmenting the trunking that supports our customers.  It usually takes 8 to 12 weeks to accommodate trunking requests.  If traffic forecasts are too small because not based on recent data, it will be far more frequent that MCI needs to rapidly augment trunks, and SBC will not be able to accommodate this.  This is clearly a case where SBC’s legacy traditions are wholly unsuited for use as a model for how its CLEC customers should conduct their analyses and forecasts.

Q.
Please explain the dispute over the use of “Neal-Wilkinson Trunk Group Capacity algorithms?”

A.
In addition to the dispute between the parties as to how to determine the busy hour to be used for forecasting, there is a dispute over the statistical tables or algorithms that are used to determine trunk quantities once the “busy hour” is identified and the amount of traffic in the busy hour is known.  SBC wants to specify in the ICA that MCI must use the “Neal-Wilkinson Trunk Group Capacity algorithms” for forecasting.  But MCI’s systems are already programmed to use the Erlang B statistical tables.  MCI uses the same Erlang B tables in forecasting traffic when deploying its own trunks as well as for forecasting traffic to be exchanged over interconnections with all other ILECs.  There is simply no reason to require MCI to use scarce capital to switch to a different system.



Indeed, the “father” of statistical analysis for such purposes likely is Agner Krarup Erlang, a Dane whose 1909 monograph The Theory of Probabilities and Telephone Conversations forms the basis for much of the science of traffic engineering.  The Erlang B statistical tables likely remain the most widely used traffic model in the world. For reasons that are now quite obscure, the Bell System disdained at least some of Erlang’s work, even to the point of coining its own term for a unit of telephone traffic rather than adopting the “Erlang” unit accepted elsewhere in the world.  But the reality is that the Erlang tables and Neal-Wilkinson algorithms will generally yield similar results.  Furthermore, the validity of MCI’s forecasting methods lies in the fact that, when our analyses indicate trunk shortages, our traffic monitoring systems have verified that additional trunks are needed.  Mandating that MCI move from its existing – and proven – methods and systems to a system forced on the company by SBC would simply be a way for SBC to raise MCI’s costs with no attendant benefits.

Q.
Why is it inappropriate to use a “monthly average basis” to measure trunk utilization, as SBC has proposed in paragraph 18.7?

A.
In addition to the disputes over the method used for forecasting, the parties dispute the method to determine utilization of existing trunks to evaluate whether their size needs to be reduced.  Unlike the methodology it proposes for forecasting, the methodology SBC proposes to measure utilization of existing trunks is not based on a busy hour at all.  Instead, SBC proposes use of a monthly average.  But an “average” is an extremely poor measure of extremes, and as discussed above, the engineering of trunks is intended to ensure sufficient capacity to handle extreme, or peak, calling loads.  Consider the following simple example.  Assume a series of ten numbers: 1, 2, 3, 4, 5, 2, 3, 4, 5, 10.  The average (arithmetic mean) of the series is 3.9 – the sum of the series (39) divided by the number in the series (10).  If we export the example to mean that the average is somehow indicative of the number of calls a trunk group will be engineered to carry, the trunk group will only be able to handle the presented load half of the time.  That is, when the presented load is 4 or 5 (each of which occurs twice in our hypothetical series) or 10, call failures will result.  The only time call failures will not result is in the one-half of the instances when the presented load is less than the average.  Again, this is why trunk capacity is based on peak rather than average loads, and why SBC’s “average” language on this issue should be rejected. 
Q.
Have other commissions in the Southwestern Bell territory addressed this issue?
A.
Yes, the Texas PUC ruled on this issue in Docket 28821.  The Commission agreed with MCI, ordering that MCI’s proposed contract language be inserted into the Agreement.

NIM 25
Statement of Issue:  Should SBC MISSOURI be required to provision trunk augments within 30 days?

Contract Provisions:  Appendix NIM/ITR, Section 19.4

Q.
What is the issue with respect to trunk augments?

A.
The issue, as with many of the issues concerning the ICA as a whole, is that SBC proposes a period for trunk augmentation based on an external document that it has the right to change unilaterally.  As I’ve described in discussing other disputed issues, in many areas of the ICA, SBC proposes referencing tariff provisions but does not specify the terms that exist in the tariff today.  Rather SBC has proposed language under which SBC’s obligation would change if SBC changes the tariff.  That renders the contract relatively useless as a safeguard of MCI’s interests.



This is even more of a problem with respect to SBC’s proposal for trunk augmentation.  When trunk augmentation is needed, SBC proposes that it will accomplish this augmentation in accord with the period specified in the CLEC Online handbook.  But this period will of course change if the handbook changes.  SBC’s proposal will thus permit it to lengthen the period under which it is obliged to augment trunks simply by changing the handbook.  



MCI proposes instead to fix in the contract a particular period by which SBC must augment trunks if necessary.  MCI has proposed a period of thirty days.  This period is the same as the parties agreed to in Michigan, and, in MCI’s experience is entirely workable.  It is important for MCI to have the assurance that SBC will augment trunks in 30 days.  If augmentation is necessary, failure to augment can lead to significant blocking.  In order to protect its customers, MCI must be assured that SBC will augment trunks within a specified time period.  Otherwise, MCI’s customers will suffer degraded service.



In addition, if MCI cannot count on augmentation within 30 days, MCI will not be able to provide service to new customers in a reasonable amount of time.  If a customer requests service and the relevant trunks are near capacity, MCI will not be willing to provide them service until the trunks are augmented.  Otherwise, the new customers, as well as those already using the trunk groups, will suffer inferior service.  MCI must therefore be assured that the trunk groups will be augmented in a reasonable amount of time, so that it can offer new customers a reasonable (and fixed) date when they will be able to obtain service.

SS7 1

Statement of Issue:  Under what circumstances should SBC Missouri be required to provide SS7 signaling to MCI?

Contract Provisions:  Appendix SS7; Price Schedule
Q.
What is the issue with respect to SS7?

A.
The dispute is similar to Price Schedule 18, and involves whether MCI has a right to obtain SS7 facility for its use in the transmission and routing of telephone exchange service and exchange access service.  Similar to Price Schedule 18, SBC’s position that this is related to the designation of SS7 as a UNE is inapplicable.  Rather, when MCI interconnects its network with SBC’s network, it is imperative that signaling information be passed.  Furthermore, MCI’s language simply seeks to make clear MCI’s right to lease from SBC SS7 facilities when such facilities are for the purpose of the transmission and routing of telephone exchange service and exchange access service.  Also as noted in issue Price Schedule 18, ¶ 140 of the FCC’s February 4, 2005 Order on Remand states “We note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service.”
  



SBC’s interconnection obligations under § 251 of the Act encompass more than the interconnection trunks themselves.  Rather, those obligations relate also to the signaling links by which the companies’ networks exchange signaling information for the operation of those interconnection trunks.  The terms and conditions for such interconnection are pursuant to the network appendix in this agreement, and not in SBC’s access tariffs.  MCI respectfully requests that its proposed language be adopted and SBC’s unnecessary and overly restrictive language be rejected.
DEF 3
Should the agreement include a definition for end user customer?
Contract Provision:  Appendix DEF 
Q.
What is the issue here?
A.
SBC has proposed to include in the appendix a definition of end user customer that would exclude interexchange carriers, competitive access providers, wireless carriers, or any entity that resells telecommunications services to others.  Indeed, the definition would preclude MCI from selling service to the specified customers even if they were not themselves using the service as inputs into a larger telecommunications service.  MCI does not believe such a restriction is warranted no matter how customers use the service they receive.  There is no need to include any definition of end user customer.

Q.
Why does this matter?
A.
This issue is related to Issues UNE 5 and Resale 1.  SBC is attempting unlawfully to restrict the ability of MCI to provide service to particular types of customers.  Under federal law, once MCI is found to be impaired and has access to UNEs to provide service, it is entitled by law to provide service using those UNEs to whomever it chooses.  Similarly, if MCI resells service, it should be able to do so to any customer.  Nothing in the Act precludes MCI from doing so, and MCI has similar rights under state law.


Nor is there any reason to preclude MCI from doing so.  To the contrary, imposing such restrictions on MCI would force MCI to make customer-specific distinctions in the service it offers, and to police the customers to whom it sells service by differentiating among those customers.  MCI does not differentiate among its customers in this manner, and should not be forced to do so.

Q.
How does the SBC proposed definition conflict with the Telecom Act and FCC rules and orders with respect to resale?

A.
Section 251(c)(4) of the Telecom Act prohibits ILECs from imposing “unreasonable or discriminatory conditions or limitations” on the resale of telecommunications services.  While Section 251(c)(4) does permit state commissions, consistent with FCC regulations, to “prohibit a reseller that obtains at wholesale rates a telecommunications service that is available at retail only to a category of subscribers from offering such service to a different category of subscribers”  (so-called “cross-class selling”), the FCC, in its First Report and Order, interpreted Section 251(c)(4) quite narrowly (id.¶939).  SBC’s proposed restriction would apply much more broadly.  Furthermore, SBC’s prohibition on reselling would place MCI in the position of itself being in violation of Section 251(b)(1) of the Act.  Section 251(b)(1) imposes on MCI the “duty not to prohibit, and not to impose unreasonable or discriminatory conditions or limitations on, the resale of its telecommunications services.”

Q.
How does the SBC proposed definition conflict with the Telecom Act and FCC rules and orders with respect to UNEs?

A.
Section 251(c)(3) of the Act establishes the duty of ILECs to provide UNEs “for the provision of a telecommunications service.”  The FCC had made clear that CLECs can use UNEs to provide any “qualifying service,” and that if they provide a “qualifying service,” they can provide non-qualifying services as well.  TRO ¶¶ 143-48.  (The D.C. Circuit invalidated even the qualifying service limitation, finding it had no warrant in the Act.
)


By restricting the customers to whom MCI can sell service using UNEs, the prohibition advocated by SBC flies in the face of the FCC’s conclusion as to when CLECs can use UNEs – as it would restrict MCI from offering even qualifying “telecommunications services” to certain customers.  There is no doubt that a service remains a telecommunications service when sold to IXCs, wireless carriers or the other customers SBC excludes.  The FCC has interpreted the definition of “telecommunications service,” as that term is defined in Section 3(a)(51) of the Act, on a few occasions since the enactment of the Act in 1996.  According to these FCC decisions, the term “telecommunications service” was not intended to create a wholesale/retail distinction, or to limit “the public” to “end users” of a service.  The only restriction that the FCC has placed on “telecommunications service,” as that term is defined in the Act, is that the services must be provided on a common carrier basis.  Thus, SBC’s proposed definition for “end user customer” directly conflicts with the definition of “telecommunications service”, which the parties have agreed should be defined consistently with the Telecom Act.  TRO ¶¶ 149-53.  As the FCC explained, 

Common carrier services may be offered on a retail or wholesale basis because common carrier status turns not on who the carrier serves, but on how the carrier serves its customers, i.e., indifferently and to all potential users. . . .Carriers that offer residential local voice services do not generally make individualized decisions whether and on what terms to deal with their customers.  Likewise, although access services are wholesale offerings when sold to other carriers, they also are common carrier services when offered indifferently to all members of a particular class of customers.


TRO ¶ 153.  Indeed, if this Commission were to adopt SBC’s proposed definition, MCI arguably would not be offering common carrier service, as it would not be holding itself out indifferently to all potential users, and thus would not be offering the telecommunications service that section 251(c)(3) requires!



In Michigan, SBC argued that its definition of end user customer, was necessary to prevent MCI from bypassing the purchase of special access services from SBC and providing high capacity services to IXCs.  But the FCC concluded that access services provided on a common carrier basis can be provided using UNEs, making SBC’s concern irrelevant.  TRO ¶ 140.  Indeed, the FCC expressly concluded that the exchange access market was “one of the last monopoly bottleneck strongholds in telecommunications,” that exchange access services are therefore qualifying services, and that CLECs should therefore have access to UNEs to provide such services.  TRO ¶¶ 139-40. 

Q.
Why didn’t MCI propose alternative language for the definition of “end user customer”?

A.
The contract simply does not require this phrase to be a defined term.  It is well-settled that the Telecom Act permits CLECs to use resold services, and UNEs, to provide “telecommunications service”, and this phrase has been clarified by the FCC.  Because the FCC’s definition of “telecommunications service” includes the scope of entities to which the services may be provided, there is no need for the additional definition of “end user customer”. 

Q.
How does SBC’s proposed language relate to the history of telecommunications?
A.
SBC’s proposal is embedded deep in the history of monopoly regulation.  Monopolists frequently imposed use and user restrictions on their service, whereas, the goal of tariffing regimes was to ensure nondiscriminatory access.  Indeed, the FCC emphasized the need to end restrictions on resale of telecommunications services.

Q.
What happened with respect to this issue in Michigan?
A.
MCI’s position was accepted by the arbitration panel and subsequently by the full Commission.  As the Commission explained, SBC’s “proposed definition would prevent MCI from providing service with UNEs that even SBC Michigan admits is permissible.”  MI Arbitration, Case No. U-13578 at 7 (Aug. 18, 2003).

Resale 1
May MCIm resell to another Telecommunications carrier, services purchased from Appendix Resale?
Contract Provisions:  Appendix Resale, Section 1.3
Q.
What is MCI’s objection to SBC’s proposal for Section 1.3 of the Resale Appendix?

A.
MCI objects to SBC’s proposed insertion of the word “not” into Section 1.3 as follows:

1.3
MCIm may not resell, to other Telecommunications carriers, services purchased under this Appendix.


This proposal amounts to an unreasonable restriction on the resale of SBC’s services.

Q.
Is SBC permitted to restrict the resale of service obtained by MCIm to other telecommunications carriers?

A.
No.  As I discussed above with respect to Issue DEF 2, Section 251(c)(4) of the Act prevents SBC from prohibiting or imposing unreasonable or discriminatory conditions or limitations on resale.  Furthermore, not only is SBC prohibited from placing this restriction on MCI’s use of resold services, but there is absolutely no basis for such a restriction.  The FCC has made it clear that the only reasonable prohibition that can be placed on the resale of services is a restriction against “cross-class” selling.  This type of restriction limits MCI from purchasing wholesale residential services and reselling them to business customers, and also purchasing wholesale lifeline service and selling them to customers not eligible to receive lifeline assistance.  Obviously these restrictions have nothing to do with the disputed language at issue.  These two restrictions are the sum total of the permissible resale prohibition.  In its First Report and Order, the FCC made it a point to state:

 We also conclude that all other cross-class selling restrictions should be presumed unreasonable.  Without clear statutory direction concerning potentially allowable cross-class restrictions, we are not inclined to allow the imposition of restrictions that could fetter the emergence of competition.  As with volume discount and flat-rated offerings, we will allow incumbent LECs to rebut this presumption by proving to the state commission that the class restriction is reasonable and non-discriminatory.  


Id., ¶964.

Q.
Has SBC provided a reasonable basis for proposing this restriction against the resale of services to Telecommunications Carriers?

A.
No.  The language proposed by SBC is directly and completely at odds with the FCC’s interpretation of “telecommunications services” that the parties have incorporated into this Agreement.



Indeed, as explained above, the FCC has interpreted the definition of “telecommunications service,” as that term is defined in Section 3(a)(51) of the Act, on a few occasions since the enactment of the Act in 1996.  According to these FCC decisions, the term “telecommunications service” was not intended to create a wholesale/retail distinction, or to limit “the public” to “end users” of a service.  The only restriction that the FCC has placed on “telecommunications service,” as that term is defined in the Act, is that the services must be provided on a common carrier basis.  See Virgin Islands Telephone Corporation v. Federal Communications Commission, 198 F.3d 921, 930 (U.S.App.D.C., 1999).



In Federal-State Joint Board on Universal Service, 12 F.C.C.R. 8776 (1997) (“Universal Service Order”), the FCC found the following on the definition of “telecommunications service”:

785. Directly to the Public.  We find that the definition of “telecommunications services” in which the phrase “directly to the public” appears is intended to encompass only telecommunications provided on a common carrier basis.  This conclusion is based on the Joint Explanatory Statement, which explains that the term telecommunications service “is defined as those services and facilities offered on a ‘common carrier’ basis, recognizing the distinction between common carrier offerings that are provided to the public …and private services.”  Federal precedent holds that a carrier may be a common carrier if it holds itself out “to service indifferently all potential users.”  Such users, however, are not limited to end users.  Common carrier services include services offered to other carriers, such as exchange access service, which is offered on a common carrier basis, but is offered primarily to other carriers.  Precedent further holds that a carrier will not be a common carrier “where its practice is to make individualized decisions in particular cases whether and on what terms to serve.”  (Footnotes omitted.)(Emphasis added.)



The FCC’s ruling in the Universal Service Order is fully consistent with its order in Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, as amended, 11 F.C.C.R. 21905 (1996) (“Non-Accounting Safeguards Order”), in which the FCC noted that while the definition of “telecommunications service” draws a distinction between common and private carriage, it does not draw a distinction between retail and wholesale services.  The FCC noted therein that “[n]either the Commission or the courts …has construed ‘the public’ as limited to end-users of a service.”  Id., ¶ 265.  See also TRO ¶ 153.

Q.
Is MCI permitted to refuse to resell service obtained from SBC to other telecommunications carriers?

A.
No.  Once again, as I discussed previously, Section 251(b)(1) of the Act prevents MCI from prohibiting or imposing unreasonable or discriminatory conditions or limitations on the resale of its own services.  Thus, SBC not only has proposed a resale restriction that is prohibited by the Telecom Act and FCC rulings, but will also cause MCI to violate the requirements of the Telecom Act.  SBC proposed language should be rejected and the word “not” removed from Section 1.3 of the Resale Appendix.

XIV.
Conclusion

Q.
Does this conclude your testimony?

A.
Yes, at this time.






















� 	Throughout this testimony, bold text refers to contract language proposed by SBC and objected to by MCI and underlined text refers to MCI’s proposed language to which SBC objects.  Regular text (i.e., neither underlined nor bold) represents agreed-to language in the contract.


� 	Unless otherwise noted, the term “Parties” in this testimony refers to MCI and SBC Missouri.


�  In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, and Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01- 338, 96-98 & 98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, FCC 03-36 (rel. Aug. 21, 2003) (“Triennial Order” or “TRO”).¶ 171.


� 	47 U.S.C. § 251(c)(3).


� 	47 U.S.C. § 153(46).


� 	In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; 96-325.  FCC First Report and Order, August 8, 1996 (“Local Competition Order”), ¶ 356.


� 	In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313; Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338; Order on Remand, FCC 04-290 (February 4, 2005) (“TRRO”), ¶ 34.


� 	In re SBC Michigan, Michigan Case No. U-13758, August 18, 2003, p. 7; see also, id., p.30 (agreeing that “MCIm may provide service to other telecommunications carriers using UNEs purchased under the interconnection agreement”).


� 	MCI/SBC IL Arbitration Order, p. 230.


� 	Docket 28821 Track I Arbitration Award, GT&C DPL, Issues 13, 15 and 41.


� 	In the Matter of the Complaint of MCImetro Access Transmission Services, Inc. against Ameritech Michigan, et al., Michigan Case No. U-12035.  MCI chose to transmit resale orders to SBC via fax pursuant to the terms of the tariff, rather than sending the orders electronically in accordance with the parties’ ICA.  The Michigan PSC ruled in favor of MCI, but was reversed by the US District Court for the Eastern District of Michigan.  As mentioned above, the 6th Circuit Court of Appeals reversed the lower court’s ruling and upheld the Michigan PSC’s decision.  The Appeals Court found that, “The Act, then recognizes that interconnection agreements are not the sole way to promote competition among local service providers…Michigan’s tariffs and the agreements negotiated pursuant to the Act work toward the common purpose of giving new entrants a means of competing with incumbent local exchange carriers.”


� 	TRO, ¶ 571.


� 	e.g., Rebuttal Testimony of SBC Witness Schilling, Texas Docket 28821, Phase 2, p. 3.


� 	The ICC adopted MCI’s proposed definition of a DS1 loop in Section 9.1.4 of the Parties’ ICA because “it tracks the definition of a DS1 loop as provided in 47 CFR 51.319(a)(4)(i).”  MCI/SBC IL Arbitration Order, p. 286.


� 	TRRO, ¶ 64, fn. 181.


� 	The parties have agreed to including language in Section 9.2.1 of the UNE Appendix that would require SBC to comply with Section 251(c)(5), C.F.R. 47, §§ 51.325 through 51.335, and applicable state law.


� 	Texas Docket 28821, Order No. 38, February 25, 2005, p. 2.


� 	MCI/SBC IL Arbitration Order, pp. 304-305.


� 	Texas 2881 Arbitration Award, p. 30. emphasis added


� 	See, e.g., Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC Rcd 3696, 3699, ¶ 2 (1999) (UNE Remand Order), reversed and remanded in part sub. nom. United States Telecom Ass’n v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (USTA), cert. denied sub nom. WorldCom, Inc. v. United States Telecom Ass’n, 123 S.Ct 1571 (2003 Mem.) (“UNE Remand Order”), ¶ 15.


� 	The Commission has jurisdiction over the rates and rentals charged by telecommunications companies including rates and charges for the use of telecommunications facilities. State law also requires the Commission to determine that such rates, charges, rentals or services are not unjust, unreasonable, unjustly discriminatory or unduly preferential or in any way in violation of law. Missouri Title 25, Chapter 386.240.


� 	See, e.g., Section 10.3.1.5 and Section 8 of the UNE Appendix.


� 	See, Rebuttal Testimony of SBC Witness Silver in Texas Docket 28821, Phase 2, p. 15.


� 	Complaint of MCI Metro Access Transmission Services, LLC, et al. against Southwestern Bell Telephone For Post Interconnection Dispute Regarding Overcharges For Power Under SBC Texas’ Collocation Tariff.  Arbitration Award in Consolidated Dockets 27559/27730/27738, 27739, 27782, September 15, 2003 (“Texas 27559 Arbitration Award”), p. 10.


� 	Texas 27559 Arbitration Award, pp. 10-11.


� 	Texas data was extracted from an invoice dated July 20, 2004.


� 	Illinois data was extracted from invoices received throughout the month of June 2004 and July 1, 2004.


� 	I was also provided power data for an additional 52 cageless collocation arrangements in Texas.  While data pertaining to cageless collocations in Texas was excluded from my analysis, inclusion of this data would not have any substantive impact on the results.  The power cost for cageless collocation arrangements was very similar to caged collocation arrangements.


� 	Investigation into forward looking cost studies and rates of Ameritech Illinois for interconnection, network elements, transport and termination of traffic.; Illinois Bell Telephone Company; proposed rates, terms and conditions for unbundled network elements.  Case Nos. 96-0486 Consolidated 96-0569, 1998 Ill. PUC LEXIS 109, February 17, 1998.


� 	Id., p. 99.


� 	Id.


� 	Id.


� 	See, Illinois Bell Telephone Company Ill. C.C. No. 20, Part 23, Section 4, 1st Revised Sheet No. 33, effective September 16, 2000.


� 	Generic Proceeding to Establish Prices for BellSouth Telecommunications, Inc.'s Interconnection Services, Unbundled Network Elements and other Related Services. Docket No. 2001-65-C; ORDER NO. 2001-1089, South Carolina Public Service Commission, 2001 S.C. PUC LEXIS 15, November 30, 2001.


� 	Texas 28821 Arbitration Award, Collocation DPL, SBC Issue #6, Section 3.1.


� 	Id.


� 	In the Matter of the Complaint of MCImetro Access Transmission Services, Inc. against Ameritech Michigan, et. al., Michigan Case No. U-12035.


� 	Michigan Bell Telephone Company d/b/a Ameritech Michigan v. MCImetro Access Transmission Services, Inc. 323 F.3d 348 (6th Cir. 2003).


� 	MCI Metro Access Transmission Services, Inc., et al.  Petition for Arbitration of Interconnection Rates, Terms and Conditions, and Related Arrangements with Illinois Bell Telephone Company Pursuant To Section 252(b) of the Telecommunications Act of 1996.  Illinois Commerce Commission Arbitration Decision in ICC Docket No. 04-0469, November 30, 2004 (“MCI/SBC IL Arbitration Order”), p. 256.


� 	SBC’s proposed language would dictate the standards applied to the audit and require an undefined “examination engagement.”


� 	In the Matter of SWBT’s proposed tariff revisions restricting Commingling of Unbundled Network Elements with wholesale facilities and services.  Missouri PSC Docket No. TT-2004-0245, January 27, 2004, 2004 Mo. PSC LEXIS, 118, *5-6.


� 	Id., *11.


� 	The ICC found as follows on this issue: “…the Commission agrees with Staff that MCI’s proposed definition of commingling is consistent with the definition of commingling found in the TRO…Therefore, we accept MCI’s proposed definition of commingling for inclusion in the ICA because MCI’s proposed definition is consistent with, and derives from, the FCC’s definition of commingling in the TRO.”  MCI/SBC IL Arbitration Order, p. 263.


� 	SBC attempts in its proposed Section 7.3.1.1 to prejudge and dictate specific instances in which it will be determined that MCI can perform commingling functions itself and therefore allow SBC to reject MCI’s request for SBC to perform the functions necessary to commingle.


� 	See, Direct Testimony of SBC Witness Fuentes Niziolek in Texas Docket 28821 Phase 1, pp. 45-46.


� 	Southwestern Bell Telephone Company, Tariff FCC #73, Transmittal 2966; Filed Oct. 8, 2003; Effective Oct. 23, 2003.


� 	MCI/SBC IL Arbitration Order, pp. 262-263.


� 	Texas PUC Order No. 38 in Texas Docket 28821, Phase 2 (2/25/05) shows that the Arbitration Award in Docket 28821 Track 2 is expected in Mid-June, with final contracts being filed by July 31, 2005.


� 	Rule 51.309(f) states that: “Upon request, an incumbent LEC shall perform the functions necessary to commingle an unbundled network element or a combination of unbundled network elements with one or more facilities or services that a requesting telecommunications carrier has obtained at wholesale from an incumbent LEC.”  Emphasis added.


� 	Texas Docket 28821, Tr. 347-350, April 21, 2005. (emphasis added)


� SBC’s statement of the issue is as follows.  a)  What is the proper routing, treatment and compensation for interexchange traffic that terminates on a Party’s circuit switch, including traffic routed or transported in whole or part using Internet Protocol? b)  Should the agreement include procedures for handling interexchange circuit-switched traffic that is delivered over Local Interconnection Trunk Groups so that the terminating party may receive proper compensation? and c) What  is the proper routing, treatment and compensation for traffic originated on customer premises equipment of the end user who originated and/or dialed a call in the Internet Protocol format and transmitted to the switch of a provider of voice communication applications or services when such switch utilizes Internet Protocol?


�  TRO, footnote 1793.


� See, Texas PUC Docket 28821, “Network Architecture/Interconnection-Jt. DPL-Final, Staff Recommendation and Contract Language,” issue 16.  The contract language states that such combination of traffic is permissible provided such combination of traffic “is not for the purpose of avoiding access charges, and facility charges associated with dedicated transport used to carry interLATA and intraLATA traffic originated by or terminated to a customer who is not CLEC local exchange service customer.”


� SBC’s statement of the issue is:  “See SBC’s issue statement in Recip Comp 15.”


�  See, In the Matter of Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services are Exempt from Access Charges, WC Docket No. 02-361, Order (FCC 04-97) released April 21, 2004; In the Matter of Petition for Declaratory Ruling that pulver.com’s Free World dialup is Neither Telecommunications Nor a Telecommunications Service, WC Docket No. 03-45, Order (FCC 04-27) released February 19, 2004; and In the Matter of Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of the Minnesota Public Utilities Commission, WC Docket No. 03-211, Order (FCC 04-267) released November 12, 2004.


�  See, FCC 04-267 at ¶¶ 23-32.


� SBC’s statement of the issue is:  If the ICA requires two-way trunking, should the current one-way architecture be grandfathered or should the parties be required to transition to two-way trunks?


� SBC states the issue as follows: a) should MCIm be required to interconnect on SBC’s network? and b) should the Fiber Meet Design option selected be mutually agreeable to both Parties?  SBC cites to proposed language in Section 4.4.1, in addition to the sections cited by MCI.


�  SBC’s statement of the issue is “What are the appropriate rates for ISDN-BRI loops?”


�  SBC’s statement is “Should the DSL Capable Loops prices be included in the price list?”


�  SBC’s statement of the issue is “Should the price schedule include rates for any level of Entrance Facility?”


� In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313 and Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Order on Remand (FCC 04-290), released February 4, 2005.


�  SBC’s statement of the issue is “Should the price schedule include prices for Standalone Multiplexing?”


�  For SBC’s statement of the issue, the line references are lines 817 – 873.


�  SBC’s statement of the issue is “should the price schedule include prices for Cordinated Hot Cuts?  SBC’s issue references lines 883 – 895.


�  SBC’s statement of the issue is “Should the price schedule include a rate for presumed ISP-bound traffic as per FCC 01-131?”


� 	SBC MISSOURI Statement of Issue: Should the terms and conditions of conversion of wholesale service to UNE (section 6) be referenced in the EELs (section 22) of this Appendix?


� 	SBC Missouri: Should a non 251/252 facility such as 911 interconnection trunk groups be negotiated separately?


� 	Because the FCC’s qualifying services distinction has been overturned by the D.C. Circuit’s USTA II decision, my statements here give SBC the benefit of the doubt with regard to acceptable use of such facilities.


�  Docket 28821, Network Architecture/Interconnection-Jt. DPL-Final, SBC Issue 14.


�  Id., SBC Issue 49.


�  Id., SBC Issue 50.


�  Id., SBC Issue 52.


� In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313 and Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Order on Remand (FCC 04-290), released February 4, 2005.


� United States Telecom Ass’n v. FCC, 359 F.3d 554, 591-92 (2004).
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