BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of Grain Belt Express

)

Clean Line LLC for a Certificate of Convenience and

)

Necessity Authorizing it to Construct, Own, Operate,

)

Control, Manage, and Maintain a High Voltage, Direct 

)   Case No. EA-2014-0207
Current Transmission Line and an Associated Converter

)

Station Providing an interconnection on the Maywood-

)

Montgomery 345 kV Transmission Line



)

RESPONSE OF THE MISSOURI LANDOWNERS ALLIANCE TO RECOMMENDATIONS FROM GRAIN BELT 
REGARDING PROCEDURAL SCHEDULE
Comes Now the Missouri Landowners Alliance (MLA), and respectfully submits the following response to Grain Belt’s “Recommendations Regarding Procedure to Address Information Filed by Grain Belt Express Clean Line LLC” (Grain Belt), filed on April 22, 2015.  

1.  Grain Belt’s Recommendation for “Phase 2” of this case should be rejected for several reasons.  First, at this point the Response and accompanying exhibits submitted to the Commission on April 13 by Grain Belt do not constitute evidence which may be considered by the Commission in reaching a decision.  The Response itself consists of 29 pages of material signed by Grain Belt’s attorney.  While the document is accompanied by an affidavit from Mr. Berry, who says he has personal knowledge of the facts in the Response, he then says the Response was compiled “from persons with such knowledge” and from business records of Grain Belt.  It is not clear from this affidavit how much of the material submitted by Grain Belt is hearsay, as to Mr. Berry.   

The accompanying “supplementary exhibits” were compiled by various individuals, who for the most part are unnamed, and which were submitted without the benefit of testimony which would identify the person actually responsible for the accuracy of the material in question.  
Similarly, Grain Belt recognizes that the other parties should “have an opportunity to state a position” regarding its Response.  (Recommendation, par. 5)  However, written position statements and briefs from counsel would not qualify as evidence upon which the Commission could base its decision.  

In short, Grain Belt is proposing some sort of hybrid process which would have the Commission reach a decision in this case based on material authored in part by counsel, not sponsored by any particular witness, and not received into evidence.  
Grain Belt relies for its Recommendations on Commission Rule 4 CSR 240-2.130(16).  However, the MLA would suggest that by its terms, that Rule contemplates a situation where the evidence was identified and addressed during the course of the hearing, with only the filing of the documents remaining for after submission.  If the rule is applied as suggested here by Grain Belt, it would clearly deny the right of the other parties to fully address the Response and accompanying exhibits.               

2.  Grain Belt says it has no objection to allowing the Commission and the other parties to ask questions of three named individuals concerning its Response and supplemental exhibits.  (Recommendation, par. 7)  Presumably, this suggestion contemplates the normal process of cross-examination by opposing counsel.   

However, some of the material in the Response and accompanying exhibits was in all likelihood not prepared by any of the three witnesses designated by Grain Belt.  For example, the material in sections 1 and 2 of the Response and related exhibits were addressed in Phase 1 of this case exclusively by Grain Belt witness Mark Lawlor.  Yet Grain Belt proposes that Mr. Lawlor will not be available for questions at the Phase 2 hearing.  This problem exemplifies the rationale behind the MLA suggestion number 1 in is filing of April 21:  that this process start with testimony from Grain Belt which would specify which witness is sponsoring which parts of the Response and accompanying supplemental exhibits.

3.  Grain Belt suggests that the initial comments submitted by the other parties to Grain Belt’ Response and supplemental exhibits could also include additional briefing by those parties.   (Grain Belt Recommendations, par. 5).  However, under Grain Belt’s Recommendation, that would apparently mean the other parties’ briefs would be filed before the hearing which Grain Belt is proposing.  Thus the other parties would be obligated to brief the issues before they know what materials have and have not been received into evidence, and even before witnesses have been cross-examined.  This suggestion is clearly unworkable for the other parties.     

4.  Grain Belt is apparently suggesting that cross-examination of its witnesses be conducted without any opportunity for any discovery regarding the several hundred pages of material it filed with the Commission on April 13.  This suggestion would of course significantly diminish the potential effectiveness of the cross-examination.  It would also guarantee that a good deal of time at the hearing would be spent sorting through matters which would normally be handled in discovery.  Moreover, without discovery it is likely that neither the witnesses nor opposing counsel will have all the documents at their disposal during the hearing which would be at issue during cross-examination.    
The Commission’s Rules provide that discovery “may be obtained by the same means and under the same conditions as in civil actions in the circuit court.”
  The rule in circuit court is that parties may normally obtain discovery “regarding any matter, not privileged, that is relevant to the subject matter involved in the pending action….”
  So assuming Grain Belt believes its material is relevant here, it is suggesting, without explanation, that the parties be denied the right to discovery which is afforded by the Commission’s rules. 
Given the current status of this proceeding, the MLA has not yet compiled a list of the discovery questions it would submit to Grain Belt.  But by way of example, the MLA would want to review the documents referenced in Section 6 of Grain Belt’s Response to determine whether the wind generators have made any real commitment to purchase capacity on the proposed line, or whether their commitments are subject to conditions which essentially make them meaningless.  
Similarly, the MLA would want to examine those and other relevant documents to determine if each wind generator will have the generating capacity at its wind farm to deliver the total amounts to both Missouri and the PJM interconnection for which Grain Belt says they committed.  If not, it is logical to assume that their supposed interest in delivering energy to Missouri was designed to assist Grain Belt in securing the CCN, thereby giving the wind generators access to the more profitable targets in the east.  The MLA has no evidence that is the case, but of course that is the purpose of the discovery process.  And without discovery, it is obviously impossible to submit meaningful written comments to Grain Belt’s claims in section 6 of its Response.

5.  Grain Belt suggests that the schedule for Phase 2 should give consideration to the time which already elapsed during Phase 1 of this case.  (Recommendation, par. 8).  Grain Belt deserves no sympathy in this regard.  Had the Commission not forgiven Grain Belt’s failure to meet its burden of proof in Phase 1, this case would likely have concluded several months ago.  
Moreover, Grain Belt will not have a decision regarding the Illinois segment of this line until December, 2015.  (Response, p. 12)  Thus there is no compelling reason to expedite the procedural schedule in Missouri, particularly when it comes at the expense of the time allowed to the other parties to meaningfully address Grain Belt’s Response and exhibits.      
6.  Given the present status of this proceeding, if the Commission does substantially adopt Grain Belt’s Recommendations for Phase 2, the MLA asks that the date for the parties’ responses to the Reply be extended from May 13, 2015 to at least thirty days after the Commission issues an order resolving the procedural questions being addressed by the parties. 
7.  For the reasons stated here and in the MLA’s earlier comments, the MLA supports Staff’s recommendations that the Commission cancel the current due date for comments to Grain Belt’s Reply of April 13, and set a procedural conference to work out a supplemental procedural schedule for this phase of the case.  (Staff’s Response, page 2)                                

             



Respectfully submitted,

/s/  Paul A. Agathen
Paul A. Agathen

Attorney for Missouri Landowners Alliance

485 Oak Field Ct.

Washington, MO  63090

(636)980-6403

Paa0408@aol.com
MO Bar No. 24756

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing document was served upon the parties to this case by email or U.S. Mail, postage prepaid, this 24th day of April, 2015.

/s/  Paul A. Agathen
Paul A. Agathen

Attorney for the Missouri Landowners Alliance
� 4 CSR 240-2.090(1)


� MO Supreme Court Rule 56.01(b)


� Grain Belt has informed the MLA that it has no work papers for the material in Section 6 of its Response.
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