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LACLEDE GAS COMPANY’S RESPONSE TO THE OFFICE OF THE PUBLIC 
COUNSEL’S MOTION FOR SUMMARY DETERMINATION 

 
 COMES NOW Laclede Gas Company (“Laclede” or “Company”) and files this 

Response to the Motion for Summary Determination filed by the Office of the Public Counsel 

(“Public Counsel”) on June 13, 2012.  In support of its Response, Laclede states as follows: 

 1. Summary determination is not appropriate in this case for a number of reasons. 

2. First, summary determination is not appropriate because it is not allowed by 

rule if one accepts OPC’s theory for seeking such relief.  Specifically, Public Counsel’s 

argument is that Laclede’s application should be denied because it constitutes single issue 

ratemaking.  Public Counsel states that “Section 393.270 RSMo requires consideration of all 

relevant factors in setting rates…Setting rates without considering all relevant factors 

constitutes prohibited ‘single issue ratemaking.’”  If, contrary to Laclede’s position, Public 

Counsel’s theory is right - that Laclede is, in fact, trying to increase its rates outside of a 

general rate case - then Public Counsel’s motion should be denied, because summary 

determination is not allowed in a case seeking a rate increase.  (4 CSR 2.117(1)(A))  If, 

consistent with Laclede’s position, Public Counsel theory is wrong  – i.e. because Laclede is 

not seeking a single issue rate increase - then Public Counsel’s motion should also be denied 

simply because the premise of the motion is false.  Whether Public Counsel is right or wrong, 

summary determination is not appropriate.        
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3. Second, summary determination is not appropriate because it is premature.  

Rule 2.117(1)(A) states that summary determination may be requested at any time after the 

filing of a responsive pleading, if there is a respondent, or at any time after the close of the 

intervention period.  In this case, there is no named respondent.  But even if Public Counsel is 

deemed to be a respondent, it did not file a pleading responsive to Laclede’s Application, 

which is a prerequisite to a motion for summary determination.  Intervention is governed by 4 

CSR 240-2.075.  The intervention period ends 30 days after the Commission issues an order 

giving notice of the case.  Public Counsel’s motion was filed on June 13, 2012, which is less 

than 30 days after the Application itself was filed.1   In summary, since there is no respondent, 

since there have been no responsive pleadings filed even if there was a respondent, and since 

the intervention period could not yet have closed, a motion for summary determination should 

be denied as premature. 

4. Third, summary determination is inapplicable.  A motion for summary 

determination is supposed to set out in separately numbered paragraphs each material fact as 

to which the movant claims there is no genuine issue, with specific references to pleadings, 

testimony, discovery or affidavits.  Public Counsel’s motion did not set forth any facts, 

because at the time it filed its motion there had been only one pleading (the Application).  No 

testimony, discovery or affidavits had been submitted.  Instead of summary determination, 

Public Counsel’s motion is more appropriately viewed as a motion to dismiss for failure to 

state a claim.  In the Commission’s rules, the more applicable section is Determination on the 

Pleadings, Rule 2.117(2).  A determination on the pleadings is also not permitted in a case 

seeking a rate increase, so Public Counsel’s motion would fail regardless of whether Public 

Counsel was right or wrong for the reasons given in paragraph 2 above. 
                                                           
1 The Application was filed on May 18, 2012 
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5. Fourth, even if a Determination on the Pleadings was allowable, granting it 

would be both contrary to law and to the public interest.  Summary disposition is 

inappropriate for at least two reasons.  First, summary disposition is inappropriate because 

there are genuine issues of material fact.  For example: 

(a) Public Counsel repeatedly claims that Laclede is attempting to change a 

depreciation rate to effectively increase its rates.  In the Application, however, Laclede was 

very clear that it was seeking to establish a new depreciation rate for its enterprise information 

system asset, an asset that currently does not have a rate.  Moreover, since it filed its 

Application, Laclede has also submitted the pre-filed direct testimony of Glenn W. Buck, 

Laclede’s Manager of Financial Services.  At page 6 of that direct testimony, Mr. Buck 

clearly and unambiguously testifies that, contrary to OPC’s factual assertion, Laclede is not 

seeking to change its depreciation rate but rather to establish a new depreciation rate for a new 

class of assets.  As Mr. Buck states: 

As the Company begins to implement the various components of 
EIMS, it is critical that Laclede have an authorized, Commission-
approved depreciation rate effective for the beginning of the 
Company’s next fiscal year (October 1, 2012) that can be applied to 
this kind of transformative information management asset.  Currently, 
Laclede has only one depreciation account in effect for software, and it 
is wholly inapplicable to the kind of fundamental restructuring of 
information management assets represented by EIMS.  Indeed, given 
their cost and complexity, it has been the Company’s experience that 
such wholesale changes to its information management systems for 
core functional areas only occur over intervals spanning from 15 to 
25 years, with the CIS system I just discussed being an example of one 
that has survived the longest. 
 

(b) In a related argument. Public Counsel also asserts that the Company’s 

current depreciation rate of 20% for certain kinds of computer software is applicable to 

the EIMS investment.  Again, this factual assertion is flatly contradicted by the pre-filed 

 3



testimony of Mr. Buck who explains in detail why a significantly lower depreciation rate 

and longer service life for this investment is appropriate and far more consistent with the 

Company’s actual experience with similar, albeit less comprehensive, information 

management systems.  (Buck Direct Testimony, pp. 5-6).   

(c)   In its Motion, Public Counsel also argues that Laclede’s proposal to establish a 

new depreciation rate is analogous to the factual situation in an Ameren electric case in which 

OPC proposed and the Commission declined to change the depreciation rates for the 

Company’s Callaway plant.  Again, however, there are genuine issues of material fact 

regarding the circumstances prevailing in the Ameren case versus those prevailing in this 

case.   As Mr. Buck explains at pages 10-11 of his pre-filed direct testimony, the facts in these 

two cases: 

 “are …. very different.  To begin with, in the Ameren case, the 
Commission was faced with a depreciation proposal by OPC that would 
have had an immediate impact on rates in that case.  In other words, 
Commission acceptance of OPC’s proposal would have resulted in an 
immediate reduction in the rates being authorized by the Commission in 
that case.  In contrast, Commission approval of the new depreciation rate 
proposed by [Laclede] would have no impact on rates at this time – a 
difference that OPC seems to recognize in its Motion by implying that 
approval of the depreciation rate proposed in this case might have an 
impact on future rates.” 

 

6. Mr. Buck goes on in his testimony to outline other key factual differences 

between the Ameren case and the case that is before the Commission in this proceeding.   

(Buck Direct, pp. 12-14)  In its motion, however, Public Counsel completely ignores or 

assumes away these factual disputes.  Because such facts are genuinely in dispute, due 

process requires that Laclede be afforded an opportunity to submit evidence on the 
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matter, rebut opposing views, and cross-examine witnesses.  Hence, summary disposition 

is not appropriate because there are numerous genuine issues of material fact.      

7. The second reason that a Determination on the Pleadings is not appropriate is 

that, even if Public Counsel is correct – that Laclede is asking to change a depreciation rate – 

as a matter of law, the Commission is not prohibited from doing so outside the context of a 

rate case.  The Commission has taken numerous actions relating to Laclede and other utilities 

over the years to alter depreciation rates or otherwise account for depreciation expense outside 

of a rate case or in a manner differently than other expenses.  Specifically, the Commission 

has approved depreciation rates to be effective months prior to the effective date of a rate case 

order granting such approval (See e.g. Case No. GR-98-374); approved depreciation rates to 

be effective months after the effective date of a rate case order granting such approval (See 

e.g. Case No. GR-2005-0284); approved or considered changes in depreciation rates in 

proceedings held between rate cases, (See e.g. Case No. GO-81-62; Case No. GR-99-315); 

and allowed utilities to defer depreciation expense in connection with certain cost items in 

between rate cases.  (See e.g. State of Missouri ex rel. Public Counsel v. Public Service 

Commission, 858 S.W.2d 806 (Mo. Ct. App. W.D. 1993)).  Laclede also has a number of 

letters in its files where the Commission or its Staff authorized a change in depreciation rates 

or the establishment of new rates outside of general rate case proceedings.  Copies of such 

letters are attached.  In short, Public Counsel’s theory that it is unlawful to change a 

depreciation rate between cases, is simply inconsistent with the Commission’s historical and 

routine exercise of that power over the years.2    

                                                           
2Even accepting Public Counsel’s theory that the Company’s proposal constitutes a change in depreciation rates, 
granting such relief would be analogous to the Commission granting an accounting authority order. It is well 
established under Missouri law that granting such accounting authorizations in between rate cases is perfectly 
permissible and does not run afoul of the general prohibition against single issue ratemaking so long as the 
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8. At the same time, of course, if Laclede is correct – that it is seeking to establish 

a new depreciation rate for its enterprise information management system – it is very clear 

that the Commission may grant such a request and that dismissing such request on summary 

disposition would be legal error.3  In recent years, the Commission has twice approved new 

depreciation rates for new items in proceedings outside of rate cases.  In Case No. GE-2010-

0030, the Commission approved a new depreciation rate for MGE.  And in just the past 

month, the Commission approved, without objection by OPC, new depreciation rates and 

accounting authorizations for certain assets owned by KCP&L and KCP&L Greater Missouri 

Operations.  (See Case No. EO-2012-0340)  Under these circumstances, it would be 

fundamentally inconsistent with notions of fair and non-discriminatory treatment not to grant 

Laclede an opportunity to obtain similar relief.  

9. Finally, Laclede has made it very clear in its Application and the direct 

testimony of Mr. Buck, that the Commission and the parties will all retain their rights to 

challenge the Company’s recovery of its new EIMS investment before such costs are actually 

reflected in rates.  Given these assurances, and the substantial judicial and Commission 

precedent upholding the Commission’s ability to establish or change depreciation rates and 

make other changes in how costs are accounted for between rate cases, there is no basis for 

Public Counsel’s position that doing so here would run afoul of any single issue ratemaking 

prohibition.    

                                                                                                                                                                                     
Commission and parties retain the opportunity in a subsequent rate case to take into consideration all relevant 
factors and propose adjustments to any costs that may be deferred or otherwise impacted by the accounting 
authorizations before those costs are reflected in rates.  See State ex rel. Office of the Public Counsel v. Missouri 
Public Service Commission, 848 S.W.2d 806 (W.D. Mo. 1993). See also State ex rel. Office of the Public 
Counsel, v. Missouri Gas Energy, 301 S.W.3d 556 (Mo. App. W.D. 2010). Under the Company proposal, the 
Commission, Staff and OPC retain that ability.  
3 Section 393.240 RSMo authorizes the Commission to ascertain, determine and fix proper and adequate rates of 
depreciation.   
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WHEREFORE, based on the foregoing reasons, Laclede Gas Company respectfully 

requests that the Commission deny Public Counsel’s Motion for Summary Determination.    

    Respectfully submitted, 

 /s/ Michael C. Pendergast_____________ 
Michael C. Pendergast  #31763 
Vice President & Associate General Counsel  
 
Rick E. Zucker  #49211 
Assistant General Counsel –Regulatory 
Laclede Gas Company 
720 Olive Street, Room 1520  
St. Louis, MO 63101 
(314) 342-0532 (telephone) 
(314) 421-1979 (fax) 
E-mail:   

 
ATTORNEYS FOR LACLEDE GAS COMPANY 

 
 
 
 
 

CERTIFICATE OF SERVICE 
 
 The undersigned certifies that a true and correct copy of the foregoing Application was 
served on the General Counsel of the Staff of the Missouri Public Service Commission and 
the Office of the Public Counsel on this 13th day of July, 2012 by hand-delivery, fax, 
electronic mail or by placing a copy of such Application, postage prepaid, in the United States 
mail. 
 
 /s/ Gerry Lynch     
 Gerry Lynch 
 












	Response to OPC Motion for Summary Determination
	(c)   In its Motion, Public Counsel also argues that Laclede’s proposal to establish a new depreciation rate is analogous to the factual situation in an Ameren electric case in which OPC proposed and the Commission declined to change the depreciation rates for the Company’s Callaway plant.  Again, however, there are genuine issues of material fact regarding the circumstances prevailing in the Ameren case versus those prevailing in this case.   As Mr. Buck explains at pages 10-11 of his pre-filed direct testimony, the facts in these two cases:
	 “are …. very different.  To begin with, in the Ameren case, the Commission was faced with a depreciation proposal by OPC that would have had an immediate impact on rates in that case.  In other words, Commission acceptance of OPC’s proposal would have resulted in an immediate reduction in the rates being authorized by the Commission in that case.  In contrast, Commission approval of the new depreciation rate proposed by [Laclede] would have no impact on rates at this time – a difference that OPC seems to recognize in its Motion by implying that approval of the depreciation rate proposed in this case might have an impact on future rates.”

	Correspondence from 1960s

