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. ® FILED

FEB 11 2002
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI Mi

SeryiaSCour Puby
e . Srvice °mmlsscicn
in the Matter of the Mid-Missouri )
Group’s Filing to Revise its Access ) CASE NO. TT-99-428 et al.
Services Tariff, P.S.C. Mo. No. 2. )

THE SMALL TELEPHONE COMPANY GROUP’S
RESPONSE TO COMMISSION ORDER DIRECTING FILING

COMES NOW the Small Telephone Company Group and in response to the

Commission’'s Order Directing Filing, states to the Commission‘ as follows:
. SUMMARY

1. This response clarifies the Small Telephone Company Group {STCG)
request that the Commission: (a) assign a new judge pursuant to Section 536.083
RSMo 2000; and (b) issue a revised procedural schedule for supplemental hearings,
additional briefs, and proposed findings of fact and conclusions of law. This response
will also request reconsideration of the Commission's direction to file stipulated facts by
February 15, 2002.

Il. NEW JUDGE

2. The Commission’s Order Directing Filing characterizes the STCG's
request for a new judge as a motion to “disqualify” or remove the judge under
Commission Rule 4 CSR 240-2.120(2)." But the STCG did not move to disqualify or
remove the judge for cause, and the STCG does not wish to do so at this time. Rather,

the STCG simply requested that the Commission assign a new judge pursuant to

! The authority for this Commission rule is Section 386.410 RSMo 2000.




Section 536.083 RSMo 2000. The request for a new judge is purely a procedural
matter under the Missouri Administrative Procedure Act, and it was not intended as a
request to disqualify or remove for cause.

3. Under Section 536.083 RSMo 2000, “no person who acted as a hearing
officer or who otherwise conducted the first administrative hearing involving any single
issue shall conduct any subsequent administrative rehearing or appeal involving the
same issue and the same parties.” Because this provision appears to apply to the
circumstances in this case, the STCG requested that the Commission assign this case
to a new law judge. The Commission should not use the same hearing officer to
conduct subsequent proceedings in a case involving the same issues and the same
parties after the first decision was reversed and remanded by the Circuit Court and the
Court of Appeals.

4.  The Cole County Circuit Court reversed and remanded the Commission’s
initial decision in this case. Section 386.510 RSMo 2000 explains that the Circuit Court
*shall enter judgment either affirming or setting aside the order of the commission
under review. . . . The court may, in its discretion, remand any cause which is
reversed by it to the commission for further action.” (emphasis added) Under Section
386.540.4, appeals of Commission decisions to Missouri's Court of Appeals cannot
conflict with the provisions of Chapter 386. Although the Court of Appeals stated that it
was “remanding” the Commission’s decision, these two provisions make clear that
reviewing courts must “reverse” or “set aside” Commission decisions as a prerequisite

to remanding them.




ll. STIPULATION OF FACTS

5. The Commission’s Order Directing Filing cites AT&T Wireless’' suggestion
that there were no disputed facts at an April 1999 prehearing conference. Although the
wireless carriers initially suggested that the case could be submitted on stipulated
facts, this simply did not happen. Rather, the parties to this case filed testimony,
participated in a contested hearing, and filed briefs on the legal issues. The Western
District noted that the record in this 'case contains over 1,500 pages of information.

6. The STCG is willing to work with the other parties in an attempt to develop
a set of stipulated facts. However, the STCG does not believe that it will be possible to
contact all of the other parties in this case, discuss the possibility of preparing stipulated
facts after the hearing, reduce a record of over 1,500 pages to a set of stipulated facts, and
achieve agreement among parties on “stipulated facts” in such a hotly contested case by
February 15", Therefore, the STCG would ask that the Commission reconsider its Order
Directing Filing inasmuch as it requires stipulated facts to be filed by February 15, 2002
and grant the parties at least an additional thirty {30) days to attempt to reach an
agreement upon and preparation of a set of stipulated facts. If the parties are not able to
agree upon a set of stipulated facts, then the parties should have the opportunity to submit
their own proposed findings of fact and conclusions of law.

7. Although the wireless carriers argue that there are no facts in dispute, their
real arguments are legal ones. As explained below in paragraph 8(A), the “undisputed”
facts established by the STCG in this case demonstrate that access rates can be and are

being applied to intra-MTA wireless traffic in Missouri.




IV. SUPPLEMENTAL HEARING AND ADDITIONAL BRIEFING
8. The STCG also renews its request for supplemental hearing, additional
briefing, and proposed findings of fact and conclusions of law. This is a complicated
case, and its history demonstrates this fact. There are a number of reasons why the
Commission should issue a procedural schedule for supplementatl hearing, additional
briefing, and proposed findings of fact and conclusions of law.

(A) The record evidence indicates that access can and does apply. The

evidence in this case indicates that some ILECs in Missouri (i.e. SWBT) receive
access-based compensation on intra-MTA traffic, and it shows that intra-MTA traffic
delivered by traditional interexchange carriers (IXCs) is subject to access rates:

(1)  When AT&T wireless delivers intra-MTA traffic over the facilities of
ATA&T Long Distance, access compensation is paid to the LECs.'

2) SWBT's wireless interconnection tariff contains access-based
rates that were initially based upon, and are now actually higher
than, SWBT's access rates.?

(3) The Commission’s Appellate Brief before the Western District
admits that access does apply to intra-MTA wireless traffic
delivered by an interexchange carrier (IXC). The Commission’s
Appellate Brief stated, “If the intervening carrier is an IXC, the
[small companies] are paid for terminating access.”

' AT&T pays access. The evidence in this case demonstrates that AT&T
pays access compensation on intra-MTA traffic delivered to the small companies. (Tr.
245) Access is also paid on some of Sprint PCS’ intra-MTA traffic. (Tr. 345)

2 SWBT has_access-based rates. The evidence in this case demonstrates that
SWBT receives access-based compensation on intra-MTA wireless traffic under its
wireless interconnection tariff. (Tr. 377; 381-82; 391-92; see also Ex. 16)

* Missouri Public Service Commission's Initial Brief, p. 10 (emphasis added).
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Thus, the Commission’s decision that access rates cannot apply to intra-MTA wireless
traffic in the absence of an interconnection agreement contradicts the record evidence.

{B) Conflicting Commission Decisions. As explained in the MITG and

STCG's Joint Motion, the Commission’s decision in the instant case contradicted both
earlier and subsequent decisions by the Commission:

(1) Previous Commission Decisions:

(a) Case No. TT-97-524" held that the issue of whether access
tariffs applied when three carriers collaborated to complete
an intra-MTA wireless call was an open question of
federal law which the Commission had no jurisdiction to
declare. Yet in this case, the Commission simply concluded
that it would be unlawful to allow a small LEC to charge
switched access rates for this traffic. The Commission fails
to explain this change in position.

(b) Case No. TC-96-1122 held, “In the absence of some other
consensual method of payment, termination of this
traffic must be paid for under United’s access tariff, Mo.
P.S.C. No. 26.”* The Commission concluded that SWBT
had delivered wireless-originated traffic to United's
exchanges without compensating United, and the
Commission stated, “SWBT should have compensated
United in accordance with its access tariff.”*

" In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Revise
its Wireless Carrier Interconnection Service Tariff, PSC Mo. No. 40, Case No. TT-97-
254, Report and Order, issued Dec. 23, 1997, pp. 12-16. (This case also stated that
the wireless carriers were not to send traffic to the small companies’ exchanges without
first obtaining an agreement with the small companies to do so.)

2 In the Matter of United Telephone Company, Case No. TC-96-112, Report and
Order, issued April 11, 1997.

3 United, Case No. TC-96-112 (1997 Mo. P.S.C. LEXIS 52 at *16) .
*Id. at *17 (emphasis added).



(c)

Case Nos. TC-98-251 and TC-98-340 held that access
rates apply 1o wireless-originated traffic delivered to other
companies by SWBT in the absence of an agreement. The
Chariton Valley case, which was decided in 1999, held that
wireless-originated traffic terminated to small companies in
the absence of a compensation agreement was “subject to
the terminating access rates prescribed by the
approved tariff adopted by each of those companies.”

(2) Subsequent Commission Decision:

(a)

Case No. TT-2001-139 approved small company wireless
termination tariffs that were based upon a composite of the
traffic-sensitive elements of the companies’ intraLATA
access rates.’ The Commission concluded that the
proposed tariffs and rates "meet the requirements of
Missouri faw and should be approved.” The Commission
explained that the tariff rates “are based upon the [small
companies’] terminating access rates which, in the
United Case and its progeny, were held appropriate for
this traffic.”® Thus, nearly one year ago (and over one year
after the Commission’'s decision in this case), the
Commission held that the small companies’ access rates are
appropriate for this traffic.

The Commission’s decision in Case No. TT-2001-139
was affirmed by the Cole County Circuit Court on ‘
November 26, 2001, and it is presently on appeal at the
Western District Court of Appeals.

Supplemental hearings and additional briefing are especially appropriate because the

Commission's initial decision contradicts these earlier and subsequent cases,

? Chariton Valley and Mid-Missouri’s Complaint against SWBT for Terminating
Cellular Compensation, Case Nos. TC-28-251 and TC-98-240, Report and Order,
issued June 10, 1999 (emphasis added).

? Mark Twain Rural Telephone Company’s Proposed Tariff to introduce Wireless
Termination Service, Case No. TT-2001-139, Report and Order, issued Feb. 8, 2001.

tid. atp. 42.

* Id. (citing United Telephone, Case No. TC-96-112) (emphasis added).
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(C) Three New Commissioners. Additional hearings and briefing are also

appropriate because three Commissioners — a majority — have been appointed since
the Commission’s initial Report and Order was issued in this case. These three
Commissioners were not present for the original hearings, briefing, or subsequent
discussions of the case. Therefore, supplemental hearing and additional briefing will
be helpful to the Commission’s examination of this complicated issue.

(D) New Legal Developments. There have been a number of new legal

developments since the Commission issued its initial decision in this case. For
example, Sprint PCS sued AT&T Long Distance in Missouri state court, alleging that
Sprint PCS was entitled to receive access compensation for traffic that AT&T
terminates to Sprint PCS. The case was removed to the United States District Court for
the Western District of Missouri. On July 24, 2001, the Western Division (Laughrey,
J.} granted AT&T’s motion to refer two issues to the FCC:

(1)  Whether Sprint may charge access fees to AT&T for access to the Sprint

PCS wireless network; and

(2) If so, whether Sprint’s charges for such service are reasonable.’

(see attached decision). The FCC accepted the case, established a pleading cycle,
and accepted initial comments on November 30, 2001 and reply comments on

December 12, 2001.2 The Commission should compare: (a) Sprint PCS’ insistence on

' Sprint Spectrum L.P. v. AT&T Corporation, U.S. Dist Ct. MO - WD, Case No.
00-0973-CV-W-5, Order, issued July 24, 2001.

? In the Matter of Sprint PCS and AT&T’s Petitions for Declaratory Ruling on
CMRS Access Charge Issues, WT Docket No. 01-316,
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) . .

access-based compensation for terminating traffic (which includes intra-MTA traffic)
before the FCC and the Missouri federal district court; and (b) Sprint PCS’ claim that
access-based compensation is inappropriate for Missouri’'s small ILECs in the absence
of an agreement to the contrary. 1t would appear that Sprint PCS seeks to avoid paying
access-based compensation to the small companies in this case before the
Commission, but at the same time Sprint PCS seeks to receive access-based
compensation for intra-MTA traffic in its cases before the FCC and Missouri U.S.

District Court.

(E) Questions of Law. The Circuit Court held that the Commission erred as a

matter of law when it ruled that the small company access tariffs could not apply in the
absence of an interconnection agreement. The Court stated that until wireless carriers
“request, negotiate, and reach an agreement that is approved by the Commission, the

LEC is entitled to receive access compensation under its lawfully approved access

tariff.” The Court explained.

The Telecommunications Act of 1996 does not preclude [the small
companies] from collecting switched access compensation until an
interconnection agreement containing reciprocal compensation replaces
switched access. Switched access rates may lawfully be applied prior to the
approval of an interconnection agreement. It was unlawful and
unreasonable to reject the tariff at issue on the ground that it is unlawful to
apply access charges to intraMTA [wireless] traffic. The tariff language
indicating access would apply until replaced by reciprocal compensation
contained in an approved interconnection agreement was not unlawful with
respect to intraMTA [wireless] traffic.




[Otherwise], the result would be the termination of traffic to [the small

companies] for which [the small companies] receive no compensation, and

for which [the small companies] have no mechanism to preclude the

termination of such traffic.
Because the questions in this case are largely questions of law, the Commission
should at least examine and consider the reasoning of the Cole County Circuit Court.

VIll. CONCLUSION

WHEREFORE, the STCG respectfully requests that the Commission issue an
order: (a) assigning this case to a new law judge; (b) granting an extension of time to
file a set of stipulated facts or, if the parties are unable to agree upon a set of stipulated
facts, then proposed findings of fact and conclusions of law; and (¢) establishing a

procedural schedule for supplemental hearing, additional briefing, and proposed

findings of fact and conclusions of law.

RESPECTFULLY SUBMITTED,

~,
Botuan T, Nl
W.R. England, il Mo. Bar 23975
Brian T. McCartney Mo. Bar 47788

BRYDON, SWEARENGEN & ENGLAND P.C.
312 E. Capitol Avenue

Jefferson City, MO 65102
trip@brydoniaw.com

brian@brydonlaw.com

Counsel for the STCG
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI

WESTERN DIVISION
SPRINT SPECTRUM L.P,, )
Plaintiff, ;
v. ; Case No. 00-0973-CV-W-5
AT&T CORPORATION, ;
Defendant. ;

ORDER

Pending before the Court is Defendant AT&T Corporation’s (“AT&T"} Motion for
Referral of Issues to the FCC Under the Doctrine of Primary Jurisdiction and for
Dismissal or a Stay Proceedings Pending the Referral [Doc. 31]. For the reasons
discussed below, AT&T’s motion will be granted. Portions of this case will be referred to
the FCC for further proceedings and the Court will stay all remaining proceedings in this
matter.
1. Factual Background

Sprint Spectrum, L.P. (*Sprint”) is a provider of wireless communication services
throughout the country. AT&T is a provider of wireline long distance services to
residential and business customers throughout the country. Sprint has filed the instant
lawsuit against AT&T seeking collection of money Sprint claims is owed by AT&T.
Sprint’s Petition, originally filed in state court and later removed to this Court, contains

three state law claims: breach of contract, quantum meruit, and action on account. Its




claims all stem from AT&T’s failure to pay Sprint for its alleged use of Sprint’s wireless
communications network.

Sprint operates a wireless communications network under the trade name *“Sprint
PCS.” As noted above, AT&T provides interstate and intrastate telephone long distance
services. In providing such services, AT&T depends upon local carriers, including
wireless carriers such as Sprint PCS, to connect end-user customers with AT&T’s long
distance network. In particular, Sprint claims that AT&T uses the Sprint PCS network to
terminate toll calls made by AT&T long distance customers to Sprint PCS customers.
Sprint also asserts that AT&T uses the Sprint PCS network to originate certain calls.

Sprint states that it has repeatedly informed AT&T of its expectation that it be
compensated by AT&T for AT&T’s continued use of the Sprint PCS network. Sprint

SEEE———
alleges that it has sent and continues to send AT&T monthly statements itemizing the

access charges that Sprint imposes to recover its costs for the services rendered.! AT&T,
M
however, has refused to pay Sprint these access charges. Sprint claims that as of July 31,
2000, AT&T owed Sprint more than $11.8 million.
In response to Sprint’s claims, AT&T has filed three counterclaims. It alleges that

Sprint’s access rates are unrcasonable, and thus in violation of Section 201 of the

Communications Act. AT&T further alleges that Sprint’s assessment of access charges to

'In its suggestions in opposition to AT&T’s motion, Sprint states that the access rates it
charges for access to the Sprint PCS network are the same rates charged by the predominate local
exchange carriers in an area (for intrastate access) or by the National Exchange Carriers
Association (for interstate access).




AT&T is an unreasonable practice, also in violation of Section 201 of the
Communications Act. Finally, AT&T alleges that Sprint unlawfully uses or attempts to
use revenues from access services to subsidize the costs of providing its wireless services,
a cross-subsidy in violation of Section 25(k) of the Communications A ct.

II.  Discussion

A. Introduction

AT&T asserts in its Motion for Referral of Issues to the FCC that the critical issues
presented in this case are (1) whether a wireless carrier should be permitted to charge a
long-distance carrier for terminating calls from (or delivering calls to) the fong-distance
carrier, and (2) if so, at what rate. Such issues, it argues, should be referred to the Federal
Communications Corﬁmission (“FCC”) for further consideration. Moreover, during the
pendency of such referral, AT&T asserts that the instant suit must be stayed or dismissed.
Sprint, in contrast, argues that referral to the FCC is unnecessary because Spriqt’s claims
are based only on state-law theories well within the Court’s experience.

AT&T’s position is based upon the doctrine of primary jurisdiction. “Primary
jurisdiction is a common-law doctrine that is utilized to coordinate judicial and
administrative decision making.” Access Telecommunications v. Southwestern Bell
Telephone Co., 137 F.3d 605, 608 (8th Cir. 1998) (citing Red Lake Band of Chippewa
Indians v. Barlow, 846 F.2d 474, 476 (8th Cir. 1988)). “The doctrine allows a district
court to refer a matter to the appropriate administrative agency for ruling in the first

instance, even when the matter is initially cognizable by the district court.” Id. (citing
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Iowa Beef Processors, Inc. v. Illinois Cent. Gulf R.R. Co., 685 F.2d 255, 259 (8th Cir.
1982)). “There exists no fixed formula for determining whether to apply the doctrine of
primary jurisdiction.” Id. (citing United States v. Western Pac. R.R. Co., 352 U.S. 59, 64
(1956)). Instead, courts must consider in each case “whether the reasons for the doctrine
are present and whether applying the doctrine will aid the purposes for which the doctrine
was created.” Id. (citing United States v. McDonnell Douglas Corp., 751 F.2d 220, 224
(8th Cir. 1984)). Added expense and undue delay that may result from referral to an
administrative agency make courts hesitant to apply the doctrine when appropriate
reasons are lacking. See id.

Ultimately, the doctrine of primary jurisdiction “is concerned with promoting
proper relationships between the courts and administrative agencies charged with
particular regulatory duties.” Western Pac. R.R., 352 U.S. at 63, In furtherance of this
goal, there are two primary reasons that courts apply the doctrine of primary jurisdiction.
The first, and most common, “is to obtain the benefit of an agency’s expertise and
experience.” Access Telecommunications, 137 F.3d at 608. “The principle is firmly
established that “in cases raising issues of fact not within the conventional experience of
judges or cases requiring the exercise of administrative discretion, agencies created by
Congress for regulating the subject matter should not be passed over.”” /d. (quoting Far
East Conference v. United States, 342 U.S. 570, 574 (1952)). The second reason “is to
promote uniformity and consistency within the particular field of regulation.” Id. (citing

Nader v. Allegheny Airlines, Inc., 426 U.S. 290, 303-04 (1976)). Thus, in considering the

4




propriety of a primary jurisdiction referral, courts focus particularly on two questions:
whether the issues raised in a case “have been placed within the special competence of an
administrative body” and whether a case poses the possibility of inconsistent outcomes
between courts and the agency on issues of regulatory policy. Western Pac. R.R., 352
U.S. at 64.

In the instant lawsuit, AT&T contends that both rationales for application of the
primary jurisdiction doctrine exist. Specifically, AT&T argues that the decision
regarding whether wireless carriers may impose access charges on long-distance
providers and, if so, at what rate, are ratemaking issues that fall squarely within the FCC’s
special expertise and that require uniform national resolution.

B. Application of the Primary Jurisdiction Doctrine

In support of its position that this matter turns upon issues within the FCC’s
primary jurisdiction, AT&T initially notes that Congress has given the FCC the power to
declare as unlawful any charge or practice that is unjust or unreasonable. See 47 U.S.C.
§§ 201(b) and 332(c)(1). Further, as AT&T points out, Congress has stated that “no state
or local government shall have any authority to regulate the entry of ot the rates charged
by any commercial mobile service ....” 47 U.S.C. § 332(c)(3)(A). The Court notes,
however, that it is not a “state or local government,” so there is no indication that
Congress has prohibited the Court from considering issues related to rates charged by
commercial mobile radio service (“CMRS”) carriers, such as Sprint PCS. While the
Court sees no statutory reason it may not consider issues regarding rates charged by
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entities such as Sprint, the primary jurisdiction doctrine may warrant referral by the Court
to the FCC, in particular because issues of rate reasonableness are involved.

In Access Telecommunications, the Eighth Circuit discussed the primary
jurisdiction doctrine in the context of a dispute over charges billed to a reseller of long-
distance services under a filed tariff. 137 F.3d at 608-09. The court stated that challenges
to the reasonableness of a tariff are “properly brought before an administrative agency.”
Id. at 608. See also Southwestern Bell Telephone Co. v. Allnet Communications Services,
Inc., 789 F.Supp. 302, 304 (E.D. Mo. 1992) (citing /n re Long Distance
Telecommunications Litigation, 831 F.2d 627, 631 (6th Cir. 1987) (further citations
omitted)).

The Eighth Circuit has also previously acknowledged this principle in contexts
other than the telecommunications industry. lowa Beef Processors involved a dispute in
the transportation industry context concerning whether carriers have an obligation to
supply meathooks when transporting carcass beef via “piggyback” rail service. 685 F.2d
at 257-58. The court held that whether the carrier had “assumed such a duty should be
determined in the first instance by the [Interstate Commerce Commission}.” Id. at 260.
The court noted that the primary jurisdiction doctrine requires referral to an
administrative agency when the claim involves “an inquiry into the lawfuiness of a
carrier’s practice . . . or when problems of cost allocation are relevant to and intertwined
with the issue of tariff construction.” 7d. at 261 (citations omitted). Further, the Jowa

Beef Processors court stated that the question presented by the case “directly implicates
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the ratemaking process, and, therefore, application of the doctrine of primary jurisdiction
requires reference to the ICC.” Id.

Courts in other jurisdictions have also held that where issues of rate reasonableness
are involved, referral to an administrative agency is appropriate. For example, the recent
case of Advamtel, LLC v. AT&T Corp., 105 F.Supp.2d 507 (E.D. Va. 2000), presented
analogous issues to those involved in the instant lawsuit. In that case, sixteen competitive
local exchange carriers (“*CLECs”) brought a collection action against AT&T.? Similar to
the instant suit, the dispute arose from the CLECs “unsuccessful efforts to collect fees
allegedly owed to them by AT&T for use of [the CLECs] local exchange networks in
routing long distance telephone calls.” Id. at 509. In response to the lawsuit, AT&T filed
a counterclaim in which it stated six claims, including claims for unreasonable practices,
unreasonable rates, and illegal use of cross-subsidies, all counterclaims that AT&T has
also raised in this lawsuit. After discussing the general principles behind the doctrine of

primary jurisdiction, the court in Advamtel stated:

One issue typically referred to the FCC under the primary jurisdiction
doctrine is the reasonableness of a carrier’s tariff because that question
requires the technical and policy expertise of the agency, and because it is
important to have a uniform national standard concerning the
reasonableness of a carrier’s tariff, as a tariff can affect the entire
telecommunications industry.

Id. at 511 (citing MCI Telecommunications Corp. v. Ameri-Tel, Inc., 852 F.Supp. 659,

*Sprint Communications Company was also originally included as a defendant. The
claims against it and AT&T, however, were severed by the court. See Advamtel, 105 F.Supp.2d
at 508 n.2.




665 (N.D. Ill. 1994)). The court in Advamztel therefore held that AT&T’s claims of
unreasonable rates and illegal cross-subsidies should be referred to the FCC. Id. Further,
in a subsequent order, the court referred additional issues and ordered that the remaining
issues in the case be stayed for a period of time. [See Exh. A to AT&T’s Reply Sugg.].

In response to AT&T’s suggestion that this case involves issues within the special
expertise of the FCC, Sprint argues that its state law claims do not involve the
Communication; Act or require referral to the FCC. Sprint notes that there are no tariffs
to interpret or regulated rates to approve. It characterizes its claims as nothing more than
a collection action in which it seeks to recover money owed for services rendered under
state law theories well within the Court’s experience.

Sprint’s lawsuit does not involve an existing tariff. If this were nothing more than
an action to enforce such a tariff, the Court would agree that there would be no need to
refer such an issue to the FCC., See Access Telecommunications, 137 F.34d at 608 (citation
omitted). As Sprint acknowledges, however, it is not asking the Court to simply enforce
an existing written agreement. There is no tariff that has been filed which serves as the
basis for Sprint’s allegation that AT&T owes it upwards of $11.8 million. Instead, Sprint
seeks recovery based on the theory of quantum meruit and an implied contract. Given
these facts, the Court would agree that it would perhaps be within its province to pass
upon the question of whether such an implied contract exists, but the Court fails to see
how Sprint may ultimately obtain any relief in this matter without a determination as to
the reasonableness of the rates for Sprint’s services that AT&T has utilized. In Sprint’s
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own claim for “action on account” Sprint alleges that its rates are “reasonable.” This is
clearly a fact that must be proven and one which the FCC is in a better position than the
Court to evaluate. Likewise, the FCC is in a better position to evaluate whether Sprint
may properly charge for the services which it has provided to AT&T.

Referral to the FCC is especially appropriate in this case for the additional reason
that only the FCC can ensure a uniform national resolution of the issues presented. As
noted above, in addition to the need for agency expertise, the need for uniformity and
consistency within a particular ficld is a basis for application of the primary jurisdiction
doctrine. See DeBruce Grain, Inc. v. Union Pacific R.R. Co., 149 F.3d 787, 789 (8th Cir.
1998) (citing Far East Conference, 342 .S, at 574); see also Access
Telecommunications, 137 F.3d at 608 (citing Allegheny Airlines, 426 1.S. at 303-04).
The Court belicves that the need for uniformity in regulation of wireless carriers” access
fees is important, for if the question is left to courts in the first instance, the possible
result is a patchwork of regulations that may ultimately lead to competitive advantage for
certain wireless carriers. Moreover, this case presents policy questions that require
uniform resolution if possible. In particular, the question presented by Sprint’s claims as
to whether Sprint may even charge AT&T for access to the Sprint PCS network raises an
economic policy question regarding who should ultimately compensate carriers like
Sprint PCS for such access — interexchange carriers such as AT&T or Sprint’s own end-
users. The FCC is clearly better able to consider the economic ramifications raised by

this issue and to impose a uniform result.




Sprint, however, argues that the claims involved here do not present any issues that
the FCC has not already addressed. Speciﬁcall)./, Sprint asserts that the FCC has already
determined that CMRS carriers, like Sprint PCS, provide access services and that free
market forces will determine the price of such services. Therefore, Sprint suggests that
the FCC has already decided that it will not regulate the access charges imposed by Sprint
PCS. The Court disagrees.

As AT&T points out, Sprint’s first assertion, that CMRS carriers provide access
services, is irrelevant in this matter. Indeed, the parties do not dispute this fact and
whether companies such as Sprint provide such services does not bear on the question of
how much may be charged for such services. Sprint’s second point, that the FCC has
decided not to regulate the charges involved in this case, is based upon unconvincing
authority.

In support of its position, Sprint quotes a paragraph from an FCC order stating that
the FCC will “temporarily forebear from requiring or permitting CMRS providers to file
tariffs for interstate access service.” In the Matter of Implementation of Sections 3(N) and
332 of the Communications Act Regulatory Treatment of Mobile Services, Second Report
and Order, 9 F.C.C.R. 1411, 9179 (March 7, 1994) (emphasis added).” This order, issued

over seven years ago, states a tentative conclusion at best. In a much more recent

*Sprint also cites In re Wireless Consumers Alliance, Inc., 15 F.C.C.R. 17,021 {(Aug. 14,
2000). As AT&T points out, however, Sprint’s citation is misplaced, as the FCC order in that
case deals with end-user charges and not access charges.
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pronouncement, the FCC has requested comments on a proposed change to intercarrier
compensation structures, stating that it is “particularly interested in identifying a unified
approach to intercarrier compensation — one that would apply to interconnection
arrangements between all types of carriers interconnecting with the local telephone
network, and to all types of traffic passing over the local telephone network.” In the
Matter of Developing a Unified Intercarrier Compensation Regime, Notice of Proposed
Rulemaking, CC Dkt. No. 01-92, FCC 01-132, 42 (April 27, 2001); [Exh. D to AT&T’s
Reply Sugg.].* Further, in an order issued the same day relating to access rates in the
analogous CLEC context, the FCC stated that CLECs would be allowed to file tariffs on
their access rates. See In the Matter of Access Charge Reform, Seventh Report and Order
and Further Notice of Proposed Rulemaking, CC Dkt. No. 96-262, FCC 01-146, 951
(Aprit 27, 2001); [Exh. C to AT&T’s Reply Sugg.]. The FCC also noted that it was
giving “serious consideration” to moving toward a “bill and keep” approach for

intercarrier compensation, the position adopted by AT&T in its dealings with Sprint

*Sprint acknowledges the FCC’s recently issued Notice of Proposed Rulemaking
(“NPRM”). Sprint asserts, without citation to any authority, that the NPRM is not a reason for
referral of the issues in this lawsuit because the FCC will at most consider changing access rate
structures in the future. As AT&T notes, however, if the FCC resolves this case through
adjudication, such a decision could apply retroactively. See Bowen v. Georgetown Univ. Hosp.,
488 U.S. 204, 224 (1988) (Scalia, J., concurring) (citations omitted). Further, if the FCC
proceeds through rulemaking, any result would be “persuasive, if not conclusive, as to questions
concerning past events.” Advamtel, LLC v. Sprint Communications Co., L.P., 125 F.Supp.2d
800, 806 (E.D. Va. 2001). See also MCI Telecomm. Corp. v. FCC, 10 F.3d 842, 846-47 (D.C.
Cir. 1993) (prospective rulemaking “does not mean that . . . [if] the Commission has found
conduct unlawful it has thereby found that the identical conduct was lawful in the past”™).

1




PCS.’ See id. at §53. Thus, the Court believes that regulation of access charges by
CMRS carriers is far from settled from the FCC’s perspective at this time. Moreover,
Sprint does not point to any affirmative statement suggesting that the FCC has taken a
firm position against regulating such charges.

In sum, the Court concludes that referral to the FCC is appropriate in this matter.
The crux of the dispute in this case involves whether Sprint may charge AT&T access
fees for use of the Sprint PCS network and, if so, what rate may reasonably be charged
for such services. Based on the foregoing discussion, these issues should be referred to
the FCC for determination under the doctrine of primary jurisdiction, as they involve
matters within the agency’s special expertise and which require a uniform national
resolution.

Referral of the above-mentioned issues to the FCC raises a final question regarding
whether this case should be stayed or dismissed. Sprint argues that dismissal would be
unfairly prejudicial and that a stay would be more appropriate. Sprint points out that the
FCC is statutorily obligated to investigate complaints and issuc an order within five
months of filing. See 47 U.5.C. §§208(a) and (b)(1). Sprint suggests, however, that this
is more often the exception than the rule and therefore that a five month stay should be

entered to avoid its claims getting *“‘lost” at the FCC. AT&T asserts, in contrast, that a

*Under the “bill and keep” approach, a terminating wireless or wireline carrier does not
bill a long distance carrier for terminating a call, but instead recovers its costs exclusively from
its own end-users. See Patrick DeGraba, Bill and Keep at the Central Office as the Efficient
Interconnection Regime, OPP Working Paper No. 33 (Dec. 2000) (on file with the Office of
Plans and Policy, Federal Communications Commission); [Exh. B to AT&T’s Sugg. in Support].
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dismissal is appropriate because the FCC is likely to resolve the dispositive issues in this
case. Further, AT&T states that if a stay is entered, five months is likely to be an
inadequate time period for the FCC to resoive the issues.

When issues are referred to an administrative agency under the doctrine of primary
jurisdiction, the Court may stay the case to give the partics a “reasonable opportunity to
seek an administrative ruling.” Reiter v. Cooper, 507 U.S. 258, 268 (1993).
Alternatively, in its discretion, “if the parties [will] not be unfairly disadvantaged,” the
Court may dismiss the case without prejudice. Id. at 268-69. In this case, the Court will
exercise its discretion to stay the case for ten months in order to allow the parties to seek
resolution of the issues before the FCC. This will allow the FCC twice as much time as
allotted by statute to resolve the issues and give an incentive to AT&T to move
expeditiously. If the FCC is unable or unwilling to resolve the issues presented by this
case within that time, then the Court will proceed with the instant litigation.

III. Conclusion

Accordingly, it is hereby

ORDERED that Defendant AT&T Corporation’s Motion for Referral of Issues to
the FCC Under the Doctrine of Primary Jurisdiction and for Dismissal or a Stay
Proceedings Pending the Referral [Doc. 31] is GRANTED. The questions of whether
Sprint may charge access fees to AT&T for access to the Sprint PCS wireless network
and, if so, the reasonableness of Sprint’s charges for such services are referred to the FCC

for further consideration. It is further
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ORDERED that Defendant AT&T Corporation is directed to prepare and submit
the appropriate filings to bring these issues before the FCC by Friday, August 24, 2001.
It is further

ORDERED that this case is STAYED until June 24, 2002. If, by that time, the
FCC has not ruled on the referred issues, this Court will proceed with the instant
litigation. It is further

ORDERED that the parties are directed to file a joint report on the status of the

FCC proceedings six (6) months from the date of this Order.

s/ Nanette K. Laughrey
NANETTE K. LAUGHREY
United States District Judge

Dated: July 24,2001

Kansas City, Missouri
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