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OF THE STATE OF MISSOURI Missoyr: )
Service é‘g"?#??shsclon

In the Matter of the Mid-Missouri )

Group's Filing to Revise iis Access } CASE NO. TT-99-428 et al.

Services Tariff, P.S.C. Mo. No. 2. )

THE MITG’S AND STCG’S
RESPONSE TO THE NONUNANIMOUS STIPULATION OF FACTS AND
REQUEST FOR HEARING

COME NOW the MITG and the STCG, pursuant to 4 CSR 240-2.115, and state
as follows:

SUMMARY

1. On March 29, 2002, AT&T Wireless, Cingular Wireless, Sprint PCS,
Southwestern Bell Telephone Company, and the Commission’s Staff filed a
Nonunanimous Stipulation of Facts.

2. The MITG and STCG object to the Nonunanimous Stipulation because it
does not provide the Commission with all of the necessary facts to make an informed
decision in the case.

3. The MITG and STCG also object to the Nonunanimous Stipulation
because many of the proposed “facts” are not really facts at all. Rather, they are
recitations of the wireless carriers’ interpretation of federal law.

4, The MITG and STCG do not object to paragraphs one (1), two (2), or five
(5) of the Nonunanimous Stipulation.

5. The MITG and STCG request a hearing pursuant to 4 CSR 240-2.115.




ARGUMENT

6. The Nonunanimous Stipulation’s proposed “facts” do not provide

the Commission with all of the necessary information to make an informed

decision in the case. Rather, the Nonunanimous Stipulation’s "facts” simply ignore

any record evidence in this case which contradicts the wireless carriers’ position. For
example, the Nonunanimous Stipulation ignores the evidence which shows that access
rates can and do apply in the absence of a compensation or interconnection
agreement. Paragraphs eight (8) through eleven (11) the STCG’s proposed findings of
fact contain examples and citations which demonstrate that access rates can and do
apply in the absence of a compensation or interconnection agreement.

7. In short, the Nonunanimous Stipulation fails to provide the Commission
with enough details or facts to issue a decision that will comply with Missouri law.

8. Many of the Nonunanimous Stipulation’s “facts” are not really facts

at all. For example, paragraph seven of the Nonunanimous Stipulation is not a fact.
Rather, it is a legal conclusion. The MITG and STCG disagree with this interpretation
of the law, and the Missouri Court of Appeals specifically requires that “findings of fact
shall be stated separately from the conclusions of law.” AT&T v. Missouri Public
Service Commission, 62 S.W.3d 545, 547 (Mo. App. WD 2001). Therefore, it is not
appropriate to present paragraph seven to the Commission as a “fact.”

9. The MITG and STCG do not object to paragraphs one (1) and two (2) of
the Nonunanimous étipulation. Furthermore, the MITG and STCG agree with

paragraph five (5) of the Nonunanimous Stipulation which states, “All parties agree that
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access rates are applicable to inter-MTA traffic and toll traffic terminated to the MITG
and other LECs.”

10. Request for Hearing. When a Nonunanimous Stipulation is filed, the
Commission’s rules, 4 CSR 240-2.115, entitle non-signatory parties like the MITG and
STCG to a hearing:

(1) A nonunanimous stipulation and agreement is any stipulation and

agreement which is entered into by fewer than all parties and where one (1)

or more parties requests a hearing of one (1) or more issues. If no party

requests a hearing, the commission may treat the stipulation and agreement

as a unanimous stipulation and agreement.

(2) If a hearing is requested, the commission shall grant the request.

(emphasis added) Therefore, the MITG and STCG request a hearing on the
Nonunanimous Stipulation and specifically on paragraphs four (4) and seven (7) of the
Nonunanimous Stipulation.

WHEREFORE, the MITG and STCG respectfully request that the Commission:
(1)} decline to adopt the Nonunanimous Stipulation, and (2) grant the MITG's and

STCG’s request for a hearing.
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