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I.    BACKGROUND AND PURPOSE OF TESTIMONY
Q.
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

A.
My name is T. J. Sauder.  My business address is 2020 Baltimore Avenue, Kansas City, Missouri 64108. 

Q. 
BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY ARE YOU APPEARING IN THIS PROCEEDING?
A. 
I am employed by Birch Telecom, Inc., (“Birch”) as Director, ILEC (“Incumbent Local Exchange Carrier”) Performance Data.  I am providing testimony on behalf of the CLEC Coalition.

Q. 
WHAT ARE YOUR RESPONSIBILITIES AS DIRECTOR, ILEC PERFORMANCE DATA?
A. 
I am responsible for ensuring that the performance standards established for each ILEC vendor within Birch’s operational areas allow Birch a meaningful opportunity to compete.  Additionally, I audit ILEC-reported Performance Measurement data for accuracy and completeness.  I participate in various collaborative processes and in public service commission hearings on performance measures and remedy plans, and I have first hand knowledge of Birch’s operational experience with reported ILEC performance.  Recently, my position has been expanded to work on various other operational and interconnection issues with SBC and BellSouth. 

Q. 
PLEASE BRIEFLY DESCRIBE YOUR WORK EXPERIENCE IN THE TELECOMMUNICATIONS INDUSTRY. 
A. 
I began my career in 1997, as a consultant for Andersen Consulting (now Accenture).  In that capacity, I tested and implemented various telecommunications Operational Support Systems (“OSS”), ranging from provisioning systems to billing systems.  Since early 2000, I have worked for Birch, working primarily with performance measurements.  Performance measurements have emerged as one of the critical methods for ensuring ILEC compliance with competitive safeguards in the telecommunications industry.  These measurements focus in large part on operational criteria with which I was familiar due to my experience with OSS. 


In December 2002, I was promoted to my current position at Birch as Director, ILEC Performance Data.  I have appeared before various state commissions to discuss operational issues and performance measurements, including the Oklahoma Corporation Commission (Cause No. PUD 990000131), the Public Utility Commission of Texas (Project Nos. 20400, 22165, and 28821), the Kansas Corporation Commission (Docket No. 97-SWBT-411-GIT), the North Carolina Utilities Commission (Docket No. P-100, Sub 133K), and the Tennessee Regulatory Authority (Docket No. 01-00193), and participated in performance measurement collaboratives for many of the Ameritech states.  Additionally, I presented a workshop to the Kansas Corporation Commission staff on how Birch audits and tracks SBC Kansas’ performance measurements and remedy payments.
II.   EXECUTIVE SUMMARY
Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
The purpose of my testimony to respond to Mr. Dysart’s description of the collaborative process and affirm the Coalition’s support for the results of that process.  Accordingly, I will describe the status of the parties’ efforts to resolve their disputes regarding performance measures and the remedy plan going forward.  The performance measures and remedy plan that exists in Attachment 17 of the M2A is similar to the measures and plan that exists in the T2A.  During the arbitration hearing held in Texas last fall it became obvious that much could be achieved if the parties engaged in collaborative discussions.  At the conclusion of that hearing, the Commissioners directed the parties to undertake collaborative discussions to try to reach agreement on a revised set of measures and a revised remedy plan.  During the parties’ negotiation of a successor agreement to the M2A, the members of the CLEC Coalition and SBC agreed to adopt in Missouri the resolutions reached in the collaborative process in Texas.  I also will respond to Mr. Dysart’s testimony urging that the performance measures that will be part of the interconnection agreement should apply only to network elements unbundled under Section 251 and not elements unbundled under Section 271.  
Q.
PLEASE SUMMARIZE YOUR TESTIMONY.

A.
For background, my testimony first will briefly describe how the existing performance measures and remedy plan were established, and then discuss the collaborative process conducted in Texas.  The collaborative sessions were very productive and we reached agreement on almost all issues.  With respect to the performance measures, the participants were able to reach agreement on a set of revised  measures and Business Rules, except for benchmarks for high-capacity loops and EELs comprised of those loops.  The disputes on those benchmarks were submitted to the Texas Commission for arbitration last winter and the Commission’s decision was incorporated in the Business Rules and in the performance measures that will be part of the successor agreement to the T2A.  The Coalition and SBC are proposing to adopt the same result – the same measures and the same Business Rules — as part of the successor agreement to the M2A.    



Next, I will respond to Mr. Dysart with respect to  the one fundamental issue on which the parties are unable to agree — the scope of the performance measures themselves.  SBC’s position is that only the network elements and services required under Section 251 of the Act should be subject to these measurements; CLECs’ position is that SBC’s performance in providing network elements unbundled under Section 271 also must be measured.  The Coalition urges the Commission to consider the purpose for which the performance measures were created in the first place.  These measures were developed in individual states with significant involvement by Commission Staff members, especially the Texas Commission Staff, and were affirmatively incorporated in and critical to the FCC’s review of the RBOCs’ state-by-state applications for interLATA authority.  Furthermore, SBC pointed to the existence of performance measures and remedy plan as a valuable, ongoing mechanism for protecting against “backsliding” in meeting the requirements imposed on them under the checklist in Section 271.  


SBC’s “271 application” may seem to be part of the distant past, but the existence of performance measures and a remedy plan are as vital to the public interest now as they were then.  It is precisely because the Commission has a broad set of measures in place now that it can, with confidence, conclude that SBC is providing non-discriminatory, quality and timely services to CLECs.  Restricting the scope of the measures for which SBC reports its performance would not give the Commission, or CLECs, or CLECs’ customers that same assurance.     



Finally, I will briefly address the agreement the parties’ reached during the collaborative process regarding the remedy plan and confirm that CLECs agree with Mr. Dysart’s testimony in this regard.  SBC and the CLECs participating in the Texas collaboratives agreed to a remedy plan that those CLECs consider sufficient to assure that SBC will provide non-discriminatory wholesale services.  The Coalition concurs with that conclusion and has agreed to the same plan in Missouri.  The parties will file the remedy plan with the Commission for informational purposes. 
III.   Development of the  Performance Measures
Q.
PLEASE DESCRIBE HOW THE EXISTING PERFORMANCE MEASURES CAME TO BE PUT INTO PLACE.
A. 
The existing measures for the most part are an outgrowth of negotiations among CLECs and SBC, with significant input from Texas Commission Staff, during Project No. 16251, SBC’s Section 271 proceeding in Texas.  Where agreement was not reached, the Texas Staff made recommendations and the Texas Commissioners ultimately determined what measures would be specified and how the remedy plan would be structured for Texas.  Ultimately the Commission decided on a set of performance measures and a remedy plan that the Commission determined would enable CLECs, SBC and the Commission to evaluate SBC’s provision of wholesale services.  SBC’s performance measures and remedy plan adopted in Texas became a part of the K2A, O2A, M2A and A2A as these “master” interconnection agreements were approved in these states.
Q.
HAVE THE PERFORMANCE MEASURES ESTABLISHED AS PART OF SBC’S 271 PROCEEDINGS CHANGED OVER TIME?
A.
Yes.  The parties and the state Commissions recognized that this industry changes continually and that the performance measures needed to change as well.  DSL, for example, was a new service that was just beginning to be rolled out by SBC and CLECs in 1999.  Industry changes were to be dealt with through regular re-examination – the “six month reviews” referred to in Section 6.4 of Attachment 17 – of the measures.  Those reviews have not taken place on a six-month schedule, because the effort required of everyone involved has been greater than originally anticipated, but they have occurred three times in Texas since Project No. 16251 was closed and Missouri Staff have monitored those reviews.  As a result, new measures have been added to reflect new wholesale service offerings, the Business Rules that govern how performance is tracked and reported have been fine-tuned for some measures, some measures have been consolidated and a few measures have been dropped.

Q.
WHAT HAS BEEN YOUR INVOLVEMENT IN THE COLLABORATIVE SESSIONS THAT WERE HELD IN TEXAS?

A.
Like Mr. Dysart, I have been intimately involved in the process from the very beginning.  I testified on Birch’s behalf in the Texas arbitration hearing and, in response to the Commissioners’ directive that the parties initiate a collaborative process, I undertook the task of developing the CLECs’ proposal for a revised set of measures.  For the past four months, I have acted as the “point person,” so to speak, on the CLECs’ side of the discussion.  Working with subject matter experts employed by the other CLECs that are participating in the collaboratives, I have drafted the various iterations of a proposed set of revised performance measures that we have negotiated with SBC.  Through a series of conference calls, CLECs and SBC have refined the measures and the Business Rules that implement those measures.  Through our collaborative efforts, CLECs and SBC reached agreement on a revised set of measures that CLECs believe captures SBC’s performance in delivering necessary wholesale services to CLECs.  


The collaborative process has been very productive.  Over the past six months, all participating parties have worked very hard to resolve their disputes regarding the scope and number of performance measures, and the specific provisions in the detailed Business Rules that implement those measures.  Agreement was reached on almost all of the performance measure issues; only four DPL issues—regarding the benchmarks for high-capacity loops and for EELs composed of those loops—were submitted to the Texas Commission for arbitration.  The Texas Commission Staff’s recommendations as to the resolution of those four issues were approved by the Commissioners at their Open Meeting on January 20, 2005, and the parties incorporated those decisions into the Business Rules.  No party appealed the Commission’s decisions on these four issues.    

Q.
DOES THE COALITION CONCUR WITH MR. DYSART REGARDING THE PERFORMANCE MEASURES THAT WILL BECOME PART OF THE INTERCONNECTION AGREEMENT? 
A.
Yes.  The Coalition and SBC are proposing that the performance measures and Business Rules that were approved in Texas be approved by the Missouri Commission as well and incorporated in the parties’ interconnection agreements.   I recommend that the Commission approve this proposal.
IV.   THE DISPUTE REGARDING THE SCOPE

OF THE PERFORMANCE MEASURES

Q.
MR. DYSART STATES IN HIS TESTIMONY THAT THERE IS ONE ISSUE ON WHICH THE PARTIES COULD NOT REACH AGREEMENT DURING THE COLLABORATIVES.  DO YOU AGREE?
A.
Yes.  The parties are not in agreement in one truly fundamental respect regarding the scope of the performance measures.  CLECs consider it essential that the performance measures that will be included in the successor to the M2A encompass a broad range of the wholesale inputs—network elements—and services on which CLECs rely when serving their customers, irrespective of whether those network elements and services are provided because they are required to be unbundled under Section 251 or under Section 271 of the FTA.  SBC proposes to eliminate every measure for any network element that no longer is a Section 251 UNE.   

Q.
PLEASE EXPLAIN THE CLECs’ POSITION.

A.
First, let me state that I am not an attorney and I do not address the question of the Commission’s authority to require SBC to provide access to local loops, local transport, or local switching unbundled under Section 271 of the Act as part of the successor interconnection agreements.  The legal argument on this issue will be presented in the Coalition’s brief.  Instead, my testimony will focus on the policy issues and practical implications of limiting SBC’s obligation to report on its performance.


CLECs strongly urge the Commission to hold that the Performance Measurements that will be part of the new agreements will apply to all of the services and all of the unbundled network elements (“UNEs”) that SBC is required to provide by the express terms of the Act itself.  The unbundling requirements under Section 251 and the checklist items of Section 271, are requirements Congress established.  The Commission examined all of the checklist items in detail when it considered SBC’s petition asking for a Commission recommendation that SBC be granted long distance authority, and the Commission determined that the public interest required establishment of performance measures and a remedy plan.  The Act requires SBC to provide services to CLECs that are in parity with those that SBC provides to its retail customers and to its affiliates.  Whether SBC fulfills this requirement cannot be determined if its performance is measured piecemeal or if the critical services on which CLECs rely are exempt from the measurement and reporting plan.  Therefore, the Performance Measurements should apply to any service and to any network element that is required to be provided on an unbundled basis under Section 251 or Section 271 of the Act. 

Q.
HAVE YOU REVIEWED SBC’s PERFORMANCE IN DELIVERING WHOLESALE SERVICES TO CLECs IN MISSOURI?
A.
Yes, I have.

Q.
DOES SBC’s PAST PERFORMANCE DEMONSTRATE A NEED FOR A BROAD SET OF PERFORMANCE MEASURES?

A.
In my opinion, yes it does.  I understand that SBC considers its performance to have been so good that it is appropriate to reduce the number of measures on which SBC reports results.
  I agree that, with respect to the vast majority of the measures, SBC has met and sometimes exceeded the standards set by the Commission to ensure non-discriminatory treatment of CLECs compared to SBC’s delivery of service to its own retail customers.  Essentially, SBC’s view has been that tracking all of the areas on which SBC has been reporting performance may not be a good use of SBC’s resources if there are areas of performance where SBC has shown it has no difficulty in meeting the objectives set out in the Business Rules.
  There are some measures, however, where SBC has not been as successful in meeting the performance standards, and CLECs are convinced that without the incentives of measurement and a self-effectuating remedy plan SBC would not have the same incentives that now exist to devote resources to improving its performance.  The CLECs participating in the collaborative process agreed with SBC, however, that it made sense to reexamine all the performance measures with an eye to identifying and retaining those measures most important to CLECs and their customers.  In fact, the CLECs in Texas and SBC were able to agree on the final number of measurements.   
Q.
MR. DYSART STATES ON PAGE 1 OF HIS TESTIMONY THAT SBC IS PROPOSING A NEW APPROACH TO PERFORMANCE MEASURES “NOW THAT COMPETITION HAS ACCELERATED EVEN MORE SINCE THE ORIGINAL M2A PLAN WAS APPROVED FOUR YEARS AGO.”  DO YOU AGREE THIS IS A REASON TO REDUCE THE MEASUREMENT OF SBC’S PERFORMANCE?
A.
Mr. Dysart did not elaborate on his statement, so I cannot be sure how he and SBC define the concept that competition has “accelerated.” What I know is that the industry is undergoing a major upheaval through mergers and acquisitions, and that the FCC’s new unbundling rules will have a profound effect on CLECs’ operations during the next 12 to 18 months.  As AT&T and MCI are absorbed into SBC and Verizon respectively, they no longer will be independent CLECs vigorously competing with these RBOCs.  I see a potential for competition to “retrench” not “accelerate” in the near term at least.  


In my view, we need to exercise caution in making changes to the scope of the performance measures and thus the scope of the remedy plan.  By that I mean that it is still important to have a set of measures that are complete enough in their scope to reveal performance misses that are competition affecting and customer affecting.  

Q.
IS THE ISSUE IN DISPUTE SET OUT IN THE DPL THAT WAS FILED IN THIS CASE?
A.
Yes, the issue has been submitted to the Commission as follows:

SBC Issue Statement: Whether SBC is legally obligated to include, in this interconnection agreement, performance measures for network elements when SBC is no longer required to unbundle such elements under the Act. 
CLEC Coalition Issue Statement: What wholesale activities should SBC be required to include in the performance measurement plan?
Q.
WHAT MEASURES WOULD BE AFFECTED IF SBC’S PERSPECTIVE ON LIMITING THE SCOPE OF PERFORMANCE MEASURES WERE TO PREVAIL?

A.
SBC is proposing to eliminate the measures for provision of UNE-P, and I assume that all measures associated with high-capacity loops and transport, and for EELs comprised of these loops and/or transport, presumably would be affected as well.  SBC has not  specifically identified or discussed the discrete components that SBC seeks to have excluded from the Performance Measurements.  I do find it noteworthy that SBC is not proposing to eliminate the measures on interconnection trunks, resold services, or local number portability (“LNP”), even though these wholesale services are not part of its unbundling requirements under Section 251 of the Act.
Q.
WHAT IS THE BASIS OF SBC’s PROPOSAL TO ELIMINATE MEASURES FOR NETWORK ELEMENTS THAT ARE NOT UNBUNDLED UNDER SECTION 251?
A.
Mr. Dysart’s testimony makes clear that SBC is taking this position on performance measurements because of its opposition to including its unbundling requirements under Section 271 in the successor interconnection agreement.  The objections Mr. Dysart puts forward are legal objections regarding the Commission’s jurisdiction.  There is certainly no operational obstacle to collecting and reporting data for a high-capacity loop that is provided at a price or under a USOC code different from those that may apply in the future to a loop SBC must provide under Section 271.  I am not an attorney.  My reading of Mr. Dysart’s testimony, however, is that SBC is arguing that nothing in the parties’ interconnection agreement should address network elements SBC is required to provide under Section 271 and that the Commission does not have the power to require SBC to include those network elements or report its performance in providing them as wholesale services to CLECs.   



Because I am not an attorney, my focus in dealing with performance measures is their effectiveness in identifying any discriminatory treatment of CLECs, as compared to SBC’s own retail customers, and in their effectiveness in encouraging SBC to provide CLECs high quality services on a timely basis so that CLECS, in turn, can provide that same quality and same timely response to their own customers’ needs.  To me, the issue the Commission must examine is both practical and a matter of public policy.   

Q.
IS LIMITING THE SCOPE OF THE MEASURES CONSISTENT WITH THE PRACTICAL OBJECTIVE OF DETECTING AND PREVENTING DISCRIMINATION?  
A.
Not in my opinion.  The Telecommunications Act of 1996 requires that SBC provide services to CLECs that are in parity with those SBC provides to its retail customers and to its affiliates.  The purpose of the performance measures is to track SBC’s delivery of services to CLECs and use the information SBC reports to make that comparison.  If CLECs obtain services from SBC that are essential to their ability to serve customers, and if the purpose of the measures is to detect and affirmatively discourage discrimination against CLECs, then the label applicable to a network element seems irrelevant. 



As I see it, SBC’s battle regarding unbundling under Section 251 is rooted in very large part in its objections to TELRIC pricing and SBC’s insistence that a “Declassified” element can only be provided outside of state regulatory review.  Irrespective of the FCC’s decisions on unbundling under Section 251, it is very clear that the Act requires unbundling of local switching, local loops and local transport under Section 271.  If a CLEC uses those elements to provide a service, regardless of whether it is labeled a “251 element” or a “271 element,” would the CLEC be any less concerned with the quality and timeliness of the service it receives from SBC?  Would discrimination against the CLEC in the provision of elements or services that the ILEC is required to provide (irrespective of whether it is a 271 element or 251 element) and in favor of SBC’s retail customers be more acceptable?  I do not think so, and I think the goal of detecting and preventing discriminatory treatment applies equally to network elements obtained under Section 251 and Section 271 unbundling.  



From my perspective, as one who knows and follows the real impact of the Performance Measurements on our business, I am firmly convinced that without consistent and identical Performance Measurements for any element or service provided by SBC to a CLEC, we will not obtain parity treatment.

Q.
BUT, ISN’T MR. DYSART CORRECT THAT THERE ARE PERFORMANCE ASSURANCES IN THE SEPARATE “COMMERCIAL AGREEMENTS” THAT CLECs CAN USE TO OBTAIN THOSE “DECLASSIFIED” ELEMENTS? 
A.
There are, but to the extent there are any performance assurances in the available “commercial agreements” they are fewer in number and as a result are not as rigorous and not as useful as the measures that will be part of the interconnection agreements.  They would not satisfy my operational concerns.

Q.
PLEASE EXPLAIN.

A.
First, members of the Coalition have not entered into a commercial agreement with SBC on any level, finding that for each of their respective interests, the commercial agreements are not adequate to meet the needs of each CLEC.  Therefore, it is really a moot point to suggest that we could negotiate a set of performance measurements if we reached an agreement.  Second, under SBC’s approach to commercial agreements, if the parties are unable to come to terms on aspects of the agreement, such as performance measurements, the CLEC does not have the ability to have a third party arbitrate the dispute.  Thus, SBC has total control of the performance measures and therefore of the remedies available in a commercial environment.  My review of the performance measurements contained in the publicly available commercial agreements that SBC has entered into (Sage
 and Granite
) are proof that CLECs have little to no bargaining power with a company the size of SBC.  These commercial agreements have six (6) measurements that contain significantly watered down standards when compared to the agreed upon measures for the successor M2A agreement.  For example, the Commercial Agreements do not cover critical areas of SBC performance such as Firm Order Confirmation Timeliness, Flow Through, Billing Completeness Notice, and Mean Time to Repair; just to name a few.  


Last, a key aspect of my analysis is that there has to be consistency in the performance measurements between all elements, regardless of whether it is a Section 251 or a Section 271 element.  The CLEC’s customer does not know what elements are being used; all that a customer is concerned with is its own need to obtain continuous, timely, and high-quality service.  The performance measurements that the parties agreed to and the Commission is being asked to approve provide the basic benchmarks, timelines, and standards that should be applied to all elements provided by SBC.  Not just to network elements unbundled under Section 251.
Q.
IS LIMITING THE SCOPE OF THE MEASURES IN THE PUBLIC INTEREST?
A.
Not in my view.  The performance measures and remedy plans that have been adopted by the various state commissions were adopted under the public interest checklist item in Section 271.  The Texas measures and remedy plan developed with extensive Commission Staff participation and review, and which the Missouri Commission adopted as part of the M2A, reflect a conscious decision that having comprehensive performance measures offers not only greater insight into the delivery of wholesale services to CLECs, but also a significant incentive to SBC to ensure that the CLECs’ customers receive high quality telecommunications services.  


It is very important to recognize as this issue is considered by the Commission that the objective of the performance measures and remedy plan has never been to benefit CLECs.  The objective always has been to encourage SBC to serve its CLEC wholesale customers at parity with the service quality and timeliness that SBC gives to its own customers so that all users of telecommunications services benefit.  Without consistent performance measurements and applicable remedies for failure to meet those measurements for any element provided by SBC under the interconnection agreement, CLECs will never ensure non-discriminatory treatment as envisioned by this Commission and the Act.


I do not think the Commission ceases to care about the service quality CLEC customers receive just because the label has changed.  I think the goal of detecting and preventing discriminatory treatment applies equally to network elements obtained under Section 251 and Section 271 unbundling.  

V.   STATUS OF THE REMEDY PLAN
Q.
WHAT IS THE STATUS OF THE REMEDY PLAN? 

A.
Through their extensive discussions, SBC and the CLECs participating in the collaboratives reached agreement on a remedy plan that will be separate from the interconnection agreement, but very similar to the plan currently in existence in Missouri.  Like the remedy plan now in the M2A, the new plan is self-executing and relies on statistical tests to determine when a performance miss by SBC will result in a financial payment (in the form of a credit) being issued to CLECs.  Mr. Dysart’s testimony on pages 11 and 12 describes the key aspects of the remedy plan on which CLECs and SBC agreed in the collaboratives.
Q.
IS THE FACT THAT THE NEW PLAN IS SELF-EXECUTING IMPORTANT?
A.
Absolutely.  There is no need for Commission intervention and, unless there is a dispute that cannot be resolved by SBC and a CLEC regarding the manner in which SBC has applied the Business Rules or has determined whether a financial payment is required, any payment that is due because SBC’s performance misses the mark is handled without the need for Commission intervention.  The parties are able to have checks and balances on a business-to-business level rather than having the Commission act in each instance when SBC fails to meet the standards set in the Business Rules.  This aspect of the remedy plan is highly desirable and, in my view, works well for all concerned. 
Q.
DOES THE COALITION SUPPORT THE PLAN IN MISSOURI?
A.
Yes.  The members of the Coalition agree with SBC that the plan is sufficient to ensure that SBC will provide performance in accordance with the commitments contained in the Performance Measures and we support the result of the collaborative process.  


Q.
DOES THIS CONCLUDE YOUR TESTIMONY?

A.
Yes, it does.  
�  	Big River Telephone Company; Birch Telecom of Missouri, Inc. and ionex communications, Inc.; NuVox Communications of Missouri, Inc.; Socket Telecom, LLC; XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc., and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC.


� 	Dysart Direct at 1.


� 	Dysart Direct at 1.


� 	The Commercial Agreement between Sage Telecom, Inc. and SBC was filed with the Texas  Commission in Docket No. 30282, Joint Application of Southwestern Bell Telephone, L.P. d/b/a SBC Texas and Sage Telecom, Inc.; Sage Telecom of Texas, L.P. for Approval of Interconnection Agreement Under PURA and the Telecommunications Act of 1996.


� 	I am referring to the Commercial Agreement between SBC and Granite Telecommunications.  According to Granite Telecommunications’ website, it provides services in Texas.  � HYPERLINK "http://www.granitenet.com" ��http://www.granitenet.com�.  SBC’s and Granite’s Commercial Agreement was filed with the Federal Communications Commission on January 4, 2005.
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