BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of Grain Belt Express

)

Clean Line LLC for a Certificate of Convenience and

)

Necessity Authorizing it to Construct, Own, Operate,

)

Control, Manage, and Maintain a High Voltage, Direct 

)   Case No. EA-2014-0207
Current Transmission Line and an Associated Converter

)

Station Providing an interconnection on the Maywood-

)

Montgomery 345 kV Transmission Line



)

RESPONSE OF THE MISSOURI LANDOWNERS ALLIANCE
  TO RECOMMENDATION OF GRAIN BELT EXPRESS 
TO HOLD CASE IN ABEYANCE
Comes Now the Missouri Landowners Alliance (MLA), pursuant to Rule 4 CSR 240-2.080(13), and respectfully submits the following response to the June 10, 2015 “Recommendation of Grain Belt Express Clean Line LLC” (hereafter “Recommendation”).  
Having noted the commissioners’ comments at the agenda meeting on June 2, 2015, Grain Belt is asking the Commission to hold this case “in abeyance” indefinitely, while it makes yet another attempt to correct the deficiencies in its case.  For the reasons set forth below, the MLA opposes this Recommendation.
1.  First, this case has been under submission to the Commission for more than six months now.  And since the last round of filings in this case, the Commission has not requested any further recommendations from the parties regarding scheduling or any other matter.  Based on the comments at the agenda session on June 2, the Commission is seemingly ready to issue a decision.  
Yet at this late date, Grain Belt is seeking what amounts to an indefinite postponement of a final Order in this case.  Grain Belt’s Recommendation does not cite any Commission authority for its latest filing.  However, in its EFIS submission, Grain Belt claims that its Recommendation is authorized by Commission Rule 4 CSR 240-2.080(9).
  But that rule deals solely with the effective filing dates of documents submitted to the Commission.  It does not remotely authorize the filing of unsolicited procedural recommendations.  Giving the Recommendation any credence at this juncture would set a dubious precedent, and it deserves to be rejected outright on procedural grounds alone.    
2.  On substantive grounds, Grain Belt’s primary argument is that the Commission should consider the forthcoming EPA rules for the Clean Power Plan before issuing a final Order.  This point is addressed throughout paragraphs 5-8 of Grain Belt’s Recommendation.  
The industry is no doubt facing a never-ending stream of new environmental rules, as well as new regulations governing countless other aspects of the business.  But if we wait until all of these issues are fully resolved before making any decisions, then no decisions will be made.    

As to the forthcoming EPA rules, Grain Belt now contends that it “makes sense” to delay this proceeding so that the Commission can analyze the likely effect of those regulations in Missouri.
  However, the fact that the EPA will issue those rules this summer is not something which just came to Grain Belt’s attention.  According to the Recommendation, that announcement was made by the EPA on January 7, 2014.
  Thus Grain Belt was aware of the timing for the forthcoming rules more than two months before it even filed its Application in this case (on March 27, 2014).  
Yet over the course of this past year, Grain Belt did not once mention that it would “make sense” for the Commission to delay its decision until the impact of the EPA’s rules could eventually be analyzed.  Grain Belt made no such suggestion in either of its Briefs to the Commission in December of last year.  It made no such suggestion in its filing on April 13, 2015 in response to the Commission’s request for additional information.  And it made no such request in its subsequent filings on April 22 and April 24, both of which were devoted to suggestions and recommendations regarding further scheduling in this case.  Instead, at every possible turn Grain Belt claimed to have provided the Commission with all the evidence it needed to decide the case.
    
It was not until its unsolicited filing of June 10 that Grain Belt first suggested that this case be put on indefinite hold until the EPA rules are issued and analyzed.  If Grain Belt thought that suggestion had merit, it could and should have raised the issue months ago.  The Recommendation at this late date should be viewed by the Commission for what it is:  a last-ditch attempt to avoid the forthcoming vote on Grain Belt’s Application. 
In fact, prior to the agenda session of June 2, Grain Belt was seeking to expedite a final Commission Order in this case, not delay it.  In its April 22, 2015 filing, Grain Belt asked that the Commission not permit the filing of testimony by other parties in response to the additional material filed by Grain Belt on April 13.
  And it further asked that the Commission not re-open the record for a second round of proceedings.
  In support of an abbreviated schedule, Grain Belt asked that the Commission consider the time which had already elapsed in this case, including extensive discovery, the eight local public hearings, the three rounds of pre-filed testimony, and the five days of evidentiary hearings.
  In other words, the record was extensive, complete, and ripe for a decision.  
Grain Belt took essentially the same approach in its filing of April 24, 2015.
  There, Grain Belt again argued that re-opening the record for supplemental testimony and additional discovery “are entirely unnecessary … and will cause unwarranted delay in this case.”
  And once again, Grain Belt asked that the Commission give “due consideration to the considerable length of these proceedings thus far….”
  The message, again, was that the record was complete, and ready for a decision.  
Now, apparently concerned that a quick resolution will not be favorable, Grain Belt is seeking not to expedite the decision, but to delay it indefinitely on the ground that the record isn’t complete after all.  And ironically, in support of its new-found position Grain Belt cites “the extensive evidence presented by the parties to this case, the five days of testimony at the evidentiary hearing, the eight local public hearings” and “the time and effort expended by the Commission and its Staff.”
  

 3.  In the course of its argument, Grain Belt makes the following statement:  “While opponents of the Project have called for the Application to be denied, they have alternatively asked the Commission to hold the proceeding in abeyance until Grain Belt Express can provide the requested information.”
   That statement can be read as applying to all opponents of the Project, raising the inference that all the opponents have somehow acquiesced in what Grain Belt is now proposing.  To clarify, the MLA has never suggested that this case should be held in abeyance while Grain Belt tries to gather up additional support for its case.  In fact, the MLA objected to the Commission Order of February 11, 2015, which allowed Grain Belt to submit additional information after the case had been submitted.
   
4.  Grain Belt does not specify a finite time period for which this case should be held in abeyance, but it may well be years before the impact of the EPA rules is finally resolved.  As Grain Belt notes, the EPA is scheduled to release its final rules on the Clean Power Plan for existing plants sometime this summer.
  But according to the Fact Sheet relied on by Grain Belt, the process includes these other target dates as well:

°  Summer 2016:  Proposed due date for states to submit compliance plans, which can consist of complete plans, or initial plans with requests for 1 or 2 year extensions.

°  Summer 2017:  Proposed due date for compliance plans with 1 year extension.

°  Summer 2018:  Proposed due date for multi-state compliance plans with 2-year extension.

°  Summer 2020:  Proposed beginning of the Clean Power Plan compliance period. 

On December 1, 2014, the Commission submitted comments to the EPA on the proposed Clean Power Plan rules.
  At this point of course we do not know the extent to which the final rules might change from those on which the Commission submitted comments.  However, based on those comments, this much seems clear:  particularly if the Commission and Missouri utilities intend to utilize the multi-state compliance option (discussed at some length in the Commission’s comments) development of a compliance plan will be complicated and no doubt time consuming.
  And if that is the preferred option, the compliance plan might not be due until the summer of 2018 – assuming that implementation of the rules is not delayed in ensuing litigation.  
Even under the most optimistic and unrealistic scenario, the compliance plan will not be due until more than a year from now.  And as the Commission noted in the Conclusion to its Comments to the EPA, “More time is likely needed to develop a plan that is mindful of the resource requirements and costs associated with implementation.”
  

Moreover, even when the impact of the EPA regulations is finally resolved, this case might still not be ripe for decision.  Grain Belt concedes that it still needs further approvals for the line from some of the County Commissions, and there is no way of knowing when or even if those franchise issues will be resolved.
  In fact, based on its filing of April 13, 2015, Grain Belt has taken no steps whatsoever to resolve those matters, much less make any progress in doing so.
 Without the needed consents from the counties, the Commission rules are clear:  no CCN may be issued.
  
Thus on two separate grounds, the postponement requested by Grain Belt will be lengthy, if not futile.  Gain Belt did not deserve the second bite of the apple already given to it by the Commission, much less the third bite it now is seeking.   
5.  In defending its Recommendation, Grain Belt claims that its suggested scheduling delay “would prejudice no one.”
  Apparently, Grain Belt does not even realize the impact that its plans are already having on people living near the proposed line.  So long as this case remains undecided, those landowners will continue to be impacted in a number of ways.      
Based on the testimony from appraisers and individual landowners, the proposed line will definitely have an adverse effect on property values in the vicinity of the line.
    Therefore, if any of the affected land owners must sell their property while this case is “in abeyance”, the fair market value of the land will be less than it would have been if the CCN had been denied prior to the sale.   
The fact that the pendency of the line is indeed impacting real estate transactions in the area is borne out by the testimony of one landowner who submitted an offer to buy a piece of property, only to be told later that it was on one of the proposed routes of the line.  The buyer insisted on adding a contingency to the effect that he would not buy the property if it would be affected by the proposed line.
   Similarly, another seller had a buyer for a home, but the buyer backed out when the seller disclosed the situation regarding the Grain Belt line.
  
One can only wonder how many real estate transactions in the area of the line are now on hold, waiting a determination of whether or not the line will be built.  Or how many potential sellers have simply stayed away from the market until the uncertainty is resolved.

Hypothetically, even if the proposed line and towers are having absolutely no effect on real estate sales, the seller’s perception that the value of his property has been deflated by reason of the proposed line is detrimental in and of itself.  
In addition, so long as this case is “in abeyance”, landowners on the right-of-way cannot make logical decisions about whether to install new irrigation systems which might be affected if the line is built.
  
And so long as this case is “in abeyance”, landowners who hoped to build a new home where the proposed line is to be located must put those plans on hold.
  

In addition, so long as this case is “in abeyance”,  people who sincerely feel they will need to relocate if the line is approved will be facing uncertainty with respect to one of the most fundamental aspects of their lives.

One witness testified that she had not gone a day without thinking and worrying about the proposed line.
  Yet despite these on-going disruptions to hundreds of people’s lives, Grain Belt insists that “no one” would be harmed by holding this case in abeyance for some indeterminable period of time.     

6.  The MLA recognizes that if the Commission denies the CCN, Grain Belt could presumably re-file essentially the same Application at some later date.  Nor can the Commission prevent Grain Belt from attempting to circumvent the Commission’s jurisdiction by seeking siting approval from the DOE under Section 1222 of the Energy Policy Act of 2005.  In fact, shortly after the Commission’s agenda session on June 2, Grain Belt reportedly suggested it might do just that if the Commission rules against it.
   

We do not know if Grain Belt will pursue either of those options.  If it does not, then a Commission Order against Grain Belt would resolve the uncertainties facing the landowners in the vicinity of the proposed line.  

If Grain Belt later pursues either of those options, then a Commission Order will not of itself resolve the uncertainties.  However, by promptly deciding this case, one way or the other, the Commission will at least have done all it can to eliminate the  uncertainty now faced by the people who live on or near the route of the proposed line.  These are the people who are most directly affected by Grain Belt’s proposed project.  They deserve to have this matter resolved without the extended delay being sought by Grain Belt.  They should not be further damaged and inconvenienced because Grain Belt has apparently failed twice now to meet its burden of proof in this case.    
In the words of the Missouri Supreme Court, there is a timeworn maxim that “justice delayed is justice denied.”
  Here, even if the Commission rules in the landowners’ favor at some point in the future, the damage they incur in the interim will bear out the truth of that maxim.     

Wherefore, for the foregoing reasons the MLA respectfully asks the Commission to reject the Recommendation filed by Grain Belt on June 10, 2015. 
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� See information submitted by Grain Belt when filing its Recommendation on June 10 with the EFIS system. 


� Recommendation, ¶ 5.


� See Recommendation, line 6 of ¶ 5.


� See, e.g., the last filing made by Grain Belt before the Commission’s June 2 agenda session, in which it claimed that the evidence in the record warranted the issuance of the CCN.  Reply to Staff and Other Parties’ Responses and Comments Regarding the Additional Information Submitted By Grain Belt Express Clean Line LLC, p. 10.


� “Recommendation Regarding Procedure to Address Information filed by Grain Belt Express Clean Line LLC”, ¶ 4.


� Id.


� Id. at ¶ 8.


� “Reply Regarding Parties’ Recommendations For a Procedure to Address Information Filed by Grain Belt Express Clean Line LLC. 


� Id. at ¶ 8.


� Id. at ¶ 5.


� Recommendation, ¶ 3.


� Recommendation, ¶ 2.


� See Motion of the Missouri Landowners Alliance for Reconsideration of Commission’s Order of February 11, 2015, filed on February 18, 2015.


� Recommendation, ¶ 5.


� See Fact Sheet at Exhibit 1 hereto.


� Missouri Public Service Commission’s Comments on the Clean Power Plan Proposed Rule under Section 111(d) of the Clean Air Act, Docket ID:EPA-HQ-OAR-2013-0602, December 1, 2014.  


� See questions raised in Commission’s comments, Id. at pp. 11-13.


� Id. at p. 15.


� See Comments of the Missouri Landowners Alliance to Grain Belt’s “Response to Order Directing Filing of Additional Information”, filed by the MLA on May 13, 2015, at p. 7.


� See Id.


� See Id., p. 10.


� Recommendation, ¶ 4.


� See Rebuttal Testimony of Kurt C. Lielisch, Exh. 402 p. 3-8 and 18-27; Rebuttal Testimony of Roseann Meyer, Exh. 575, p. 4 l. 4-12; Rebuttal Testimony of Boyd L. Harris, Exh. 553, p. 2 l. 16 – p. 4 l. 24; Rebuttal Testimony of Christina Reichert, Exh. 552, p. 5 l. 16 – p. 7 l. 4; Tr. Vol. 2 pp. 21, 29 and 73; Tr. Vol. 3 pp. 45, 51, 82, 97, 106 and 107; Tr. Vol. 5 p. 48-49; Tr. Vol. 6, pp. 40-41, 55, 77, 100; Tr. Vol. 7, pp. 47, 51, 71, 73; Tr. Vol. 8, pp. 27-28, 67, 88.


� Tr. Vol. 8, p. 7, l. 24 – p. 9, l. 9.  (The property did not end up on the final proposed route, and so the sale apparently went through). 


� Tr. Vol. 9, p. 96, l. 19-24.


� See Tr. Vol. 2, p. 22-23; Rebuttal Testimony of Charles E. Kruse, Exh. 403, p. 8, l. 11 – p. 9, l. 5.


� See Motion to Intervene of David McKnight, ¶ 2; Rebuttal Testimony of Roseann Meyer, Exh. 575, p. 3, l. 9-17; Rebuttal Testimony of Christina Reichert, Exh. 552, p. 5, l. 9-15; and landowner testimonies at Tr. Vol. 4, p 28, l. 8-16; Tr. Vol. 6, p. 48, l. 22 – p. 49, l. 6; Tr. Vol. 7, p. 68, l. 16-22; Tr. Vol. 7, p. 95, l. 14-16; Tr. Vol. 8, p. 18, l. 7-18; Tr. Vol. 8, p. 90, l. 4-25.  


� See Tr. Vol. 5, p. 66, l. 18 – p. 67, l. 4 (witness advised by oncologist that if the line is built she would need to relocate); Tr. Vol. 5, p. 116, l. 8-18 (on advise of her doctor, witness would need to move if the line is built); Tr. Vol. 7, p. 21, l. 9-14 (due to health concerns, witness fears they would not be able to stay in their home if the line is built).   


� Tr. Vol. 8, p. 80, l. 8-11.


� See circled paragraph at second page of the article from St. Louis Post-Dispatch, attached as Exhibit 2.


� Brooks v. State, 128 S.W.3d 844, f.n. 7 (Mo banc 2004).
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