
 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI 
 
 

In the Matter of Union Electric Company d/b/a  ) 
AmerenUE for Authority to File Tariffs Increasing  ) Case No. ER-2007-0002 
Rates for Electric Service Provided to Customers  ) 
in the Company’s Missouri Service Area.   ) 
 
 

AMERENUE’S RESPONSE TO PUBLIC COUNSEL’S MOTION TO DISMISS 
 

 COMES NOW Union Electric Company d/b/a AmerenUE (“AmerenUE”) and in 

response to the Motion to Dismiss filed by the Office of the Public Counsel (“Public Counsel”) 

in this proceeding on January 12, 2007, states as follows: 

 1. On July 7, 2006 (not July 10, 2006 as Public Counsel’s Motion incorrectly states) 

AmerenUE submitted to the Missouri Public Service Commission (“Commission”) proposed 

tariff sheets to implement a general rate increase for its retail electric service to customers in its 

Missouri service territory. 

 2. On November 3, 2006, the Commission issued its Order Setting Local Public 

Hearings and Directing Notice, which scheduled fifteen local public hearings to be conducted in 

this case, and the companion gas rate case.  On January 1, 2007, the Commission issued an order 

setting an additional local public hearing. 

 3. The Commission has held the 15 local public hearings that were originally 

scheduled.  AmerenUE personnel attended all 15 local public hearings, actively participating in 

the question and answer session preceding the on-the-record portion of the hearings. 

 4. Public Counsel’s Motion essentially argues that AmerenUE’s entire electric rate 

case should be dismissed because AmerenUE attorneys only attended 12 of the 15 local public 

hearings that have been held to date.  Public Counsel argues that there is some basis for this 
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request to be found in a Commission rule regarding the failure of a party to comply with a 

Commission order.  In particular, the relevant portion of the rule cited in Public Counsel’s 

Motion provides as follows: 

 (3)  A party may be dismissed from a case for failure to comply with  
 any order issued by the commission, including failure to appear at any 
 scheduled proceeding such as a public hearing, prehearing conference, 
 hearing, or mediation session. 
   
 4 CSR 240-2.116 (3). 
 
This rule, by its terms, does not apply unless a party fails to comply with an order issued by the 

Commission, including any order that might require an attorney to appear at any of the 

enumerated proceedings.  In this case, the Commission did not issue an order requiring attorneys 

representing each of the parties to appear at the scheduled local public hearings.  AmerenUE did 

not fail to comply with any Commission order, and therefore it is not subject to dismissal under 

this rule. 

 5. The Commission’s omission of any requirement for attorneys representing the 

parties to be present at the local public hearings in this case is consistent with its long-time 

practice in handling local public hearings.  In fact, attorneys representing all of the parties have 

seldom if ever attended local public hearings scheduled in major rate cases.1     

6. Not requiring attorneys to attend is also consistent with logic.  The purpose of 

local public hearings is to obtain the input of the general public in regulatory proceedings.  Local 

public hearings are not designed for attorneys representing all the parties to cross-examine public 

witnesses, or raise other legal arguments.  In fact, cross-examination of public witnesses by 

attorneys who do attend local public hearings has been quite properly discouraged by the 

                                                 
1 Indeed, as discussed further below, an application of Public Counsel’s flawed logic would subject every non-Staff, 
non-Public Counsel party (all fifteen of them) to dismissal, although none of them, including the Company, has 
violated any Commission order respecting attendance at local public hearings. 
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Commission. The Commission’s long-standing practice of not entering orders requiring the 

presence of attorneys at every local public hearing recognizes that attorneys for the parties are 

not key participants in these proceedings, and frankly add little to the local public hearing 

process.     

 7. In this case, AmerenUE contacted Regulatory Law Judge Voss prior to the local 

public hearings to verify its understanding that attorneys representing AmerenUE were not 

required to be present at each local public hearing.  During a telephone call placed to Judge Voss 

on January 4, 2007 by one of AmerenUE’s attorneys, Jim Lowery, Judge Voss confirmed that 

attorneys were not required to be present at the local public hearings.  In addition, on the evening 

prior to the Wentzville local public hearing (the first public hearing at which no AmerenUE 

attorney attended), the undersigned attorney for AmerenUE again discussed this issue with Judge 

Voss, and arranged for a procedure for one of the many other AmerenUE personnel who would 

be attending the local public hearing to introduce all of AmerenUE personnel who were to be 

present at that hearing.  AmerenUE’s discussions with Judge Voss make it absolutely clear that 

AmerenUE attorneys were not required to attend the local public hearings in this case.   

 8. AmerenUE does agree that it has an obligation to participate in a constructive 

manner at every local public hearing, and listen to the concerns expressed by its customers.  

AmerenUE has done so.  To that end, AmerenUE has staffed the local public hearings with 

customer service personnel, district operations personnel and regulatory personnel. These 

personnel are in the best position to address the kinds of issues that arise at local public hearings.  

Indeed, Company personnel at the local public hearings have actively engaged with customers in 

the question/answer sessions, listened closely to the issues raised by customers, and responded to 

customer service issues where possible.  For example, at the Wentzville public hearing (one of 
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the hearings at issue) a total of 11 Company representatives attended, including the Vice 

President of Gas Supply, the local district manager, and various customer service and operations 

personnel.  Only six customers testified at that particular hearing.  At the combined Hayti and 

Kirksville local public hearings (the other hearings at issue), five Company operations/customer 

service employees were present. Only seven customers testified at Hayti, and no customers 

testified in Kirksville.   The substantial presence of AmerenUE personnel at these proceedings 

belies the portrait of an uncaring utility that Public Counsel attempts to paint in its Motion.  The 

Public Counsel is simply ignoring the facts when it accuses AmerenUE of showing a disregard 

for the public and its customers based on its participation in the local public hearings. 

 9. AmerenUE also notes that if the Commission decides to change its existing 

practice and require an attorney for each party to attend every local public hearing, every 

prehearing conference, every hearing and every mediation session, it will have to dismiss a lot of 

parties from a lot of cases.  Public Counsel lives in a particularly fragile glass house with respect 

to this issue.  Although Mr. Mills himself tends to appear front and center at any hearing where 

television cameras are rolling, the record of the Office of the Public Counsel in attending more 

mundane prehearing conferences and hearings is, at best, quite spotty.   

 10. Finally, AmerenUE would point out that even if the Office of the Public 

Counsel’s Motion had substantive merit (which it clearly does not) the remedy being sought—

dismissal of a massive rate case that has involved months-long audits, exhaustive discovery, the 

preparation and filing of literally thousands of pages of documents, and the commitment of 

thousands of hours of work on the part of the Commission, AmerenUE, the Staff, and the 
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intervenors—would be a grossly disproportionate response to the technical violation Public 

Counsel has alleged.2       

11. For all of the reasons stated herein, the Commission should reject the Office of 

the Public Counsel’s motion to decide this important case on Public Counsel’s incorrect 

interpretation of a technical rule, and decide the case on its merits. 

 WHEREFORE, AmerenUE respectfully requests that the Commission deny Public 

Counsel’s Motion to Dismiss. 

Respectfully Submitted, 
 
Dated January 15, 2007 
 

James B. Lowery, #40503 AMEREN SERVICES COMPANY 
 SMITH LEWIS, LLP 
/s/ Thomas M. Byrne  Suite 200, City Centre Building 
Steven R. Sullivan, #33102 111 South Ninth Street 

P.O. Box 918 Sr. Vice President, General   
Columbia, MO 65205-0918 Counsel and Secretary  

Thomas M. Byrne, # 33340 
Managing Assoc. General Counsel 
P.O. Box 66149  
St. Louis, MO 63166-6149 
(314) 554-2098 
(314) 554-2514 (phone)  
(314) 554-4014 (fax)  
ssullivan@ameren.com  
tbyrne@ameren.com
 
Attorneys for Union Electric Company 
d/b/a AmerenUE 
 

Phone (573) 443-3141 
Facsimile (573) 442-6686   
lowery@smithlewis.com

 

                                                 
2 See, e.g., Myers v. Moreno, 564 S.W.2d 83, 84 (Mo. 1966) (“as a matter of policy Missouri law favors the 
disposition of cases on their merit when possible . . . The reason is simply that ‘. . . the purpose of all courts is to do 
justice, . . .’ and the end of justice is best served when all litigants have had a chance to be heard”).2  Those 
principles apply with equal force here (indeed, Myers arose from an administrative proceeding where the 
administrative agency had dismissed a proceeding before it)) (internal citations omitted). 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that the foregoing AmerenUE’s Response to Public Counsel’s Motion to 
Dismiss was served via e-mail, to the following parties on the 15th day of January, 2007.   
 
Staff of the Commission 
Office of the General Counsel   
Missouri Public Service Commission 
Governor Office Building 
200 Madison Street, Suite 100 
Jefferson City, MO 65101 
gencounsel@psc.mo.gov
 
Office of the Public Counsel 
Governor Office Building 
200 Madison Street, Suite 650 
Jefferson City, MO 65101 
opcservice@ded.mo.gov
 
Joseph P. Bindbeutel 
Todd Iveson 
Missouri Department of Natural Resources 
8th Floor, Broadway Building 
P.O. Box 899 
Jefferson City, MO 65102 
joe.bindbeutel@ago.mo.gov
todd.iveson@ago.mo.gov  
 
Lisa C. Langeneckert 
Missouri Energy Group 
911 Washington Ave., 7th Floor 
St. Louis, MO 63101 
llangeneckert@stolarlaw.com
 
Stuart Conrad 
Noranda Aluminum, Inc. 
3100 Broadway, Suite 1209 
Kansas City, MO 64111 
stucon@fcplaw.com
 
Douglas Micheel 
State of Missouri 
P.O. Box 899 
Jefferson City, MO 65102 
douglas.micheel@ago.mo.gov

Paul A. Boudreau 
Russell Mitten 
Aquila Networks 
312 East Capitol Ave. 
P.O. Box 456 
Jefferson City, MO 65102 
PaulB@brydonlaw.com
Rmitten@brydonlaw.com
 
John B. Coffman 
Consumers Council of Missouri 
AARP 
871 Tuxedo Blvd. 
St. Louis, MO 63119 
john@johncoffman.net
 
Michael C. Pendergast 
Rick Zucker 
Laclede Gas Company 
720 Olive Street, Suite 1520 
St. Louis, MO 63101 
mpendergast@lacledegas.com
rzucker@lacledegas.com  
 
Sarah Renkemeyer 
Missouri Association for Social Welfare 
3225-A Emerald Lane 
P.O. Box 6670 
Jefferson City, MO 65102-6670 
sarah@gptlaw.net
 
Diana M. Vuylsteke 
Missouri Industrial Energy Consumers 
211 N. Broadway, Suite 3600 
St. Louis, MO 65102 
dmvuylsteke@bryancave.com
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H. Lyle Champagne Rick D. Chamberlain 
MOKAN, CCAC  The Commercial Group 

6 NE 63rd Street, Ste. 400 906 Olive, Suite 1110 
Oklahoma City, OK 73105 St. Louis, MO 63101 

lyell@champagneLaw.com  rdc_law@swbell.net  
  
Koriambanya S. Carew Matthew B. Uhrig 
The Commercial Group U.E. Joint Bargaining Committee 
2400 Pershing Road, Suite 500 Lake Law Firm LLC 
Crown Center 3401 W. Truman 
Kansas City, MO 64108 Jefferson City, MO 65109 
carew@bscr-law.com  muhrig_lakelaw@earthlink.net
 
 
       /s/James B. Lowery  
       James B. Lowery
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