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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the Matter of the Application of Ameren Transmission ) 
Company of Illinois for Other Relief or, in the Alternative,  ) 
a Certificate of Public Convenience and Necessity  ) 
Authorizing it to Construct, Install, Own, Operate,  )   File No. EA-2015-0146 
Maintain and Otherwise Control and Manage a   ) 
345,000-volt Electric Transmission Line from Palmyra, ) 
Missouri, to the Iowa Border and Associated Substation  ) 
Near Kirksville, Missouri.1  ) 
 

RESPONSE TO THE STAFF’S MOTION THE COMMISSION  
TAKE NOTICE OF PORTIONS OF CASE NO. 16,734 

 
COMES NOW Ameren Transmission Company of Illinois (ATXI) and, pursuant to 4 

CSR 240-2.080(13), files its response to the above-referenced Staff motion, as follows: 

1. As made clear in their respective initial and reply post-hearing briefs, ATXI and 

the Staff disagree on the application of the franchise/municipal consent provisions of subsection 

2 of section 393.170, RSMo to the facts of this case.2  A review of those briefs and the 

Commission decisions cited in them demonstrate that over the past 100-plus years, the 

Commission itself has been inconsistent in its own application of the provisions at issue.   

2. The Staff, in an effort to prove that its view of the statutory requirements applied 

to the facts of the present case is correct, cited to 19 Commission decisions in its initial brief and, 

by the present motion and its citation to another decision, has now cited to 20 Commission 

decisions that it would argue support its views on the application of section 393.170 to this case.  

There is nothing particularly new about the decision that is the subject of the Staff’s motion, 

given that the Staff had already cited five Commission decisions (identified in footnote 180 on 

page 46 of ATXI’s Reply Brief) where a Missouri electrical corporation that served retail end-

                                                 
1 The project for which the CCN is sought in this case also includes a 161,000-volt line connecting to the associated 
substation to allow interconnection with the existing transmission system in the area.  
2 All statutory references herein are to the Revised Statutes of Missouri (2000), unless otherwise noted. 
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use customers had constructed transmission lines that did not directly serve those retail end-use 

customers, and when the companies obtained CCN’s for the specific transmission line at issue, 

there was evidence in the files that assents from the affected counties had been obtained.3  As 

ATXI stated before: the existence of those five decisions (and now a sixth decision) “does not 

mean they were required as a matter of law to have franchises for the particular transmission 

lines involved in those cases as a prerequisite to obtaining CCN’s for those lines.  Rather, it just 

so happened that they did.”4 

3. While what the Commission has done in the past on various sets of facts does not 

itself establish what the statute does or does not require, it is undisputed that there have been 

only two prior CCN cases in the Commission’s history on facts that were highly similar to the 

facts in the present case, and it is undisputed that CCNs were issued in those cases without 

requiring (before or after issuance) that county assents be obtained.  More specifically, both of 

those cases involved a transmission-only company owning and operating an interstate 

transmission line (part of which was located in Missouri) that has no Missouri retail end-use 

customers and no certificated service territory, and both of those cases involved transmission 

lines that crossed county roads.5  If the Commission acts differently in the present case, it will do 

something it has never done before – require county assents or franchises for a transmission-only 

company like ATXI.6 

4. The Staff has also cited cases where the Commission has disagreed with the 

position the Staff is taking, including the Grand River, Midstate and Central Missouri Gas cases.  
                                                 
3 It is not clear in all cases that specific assents for the specific line had been obtained as opposed to assents obtained 
in the county at issue at a different time, probably when the utility at issue was commencing service to retail end-use 
customers in the county at issue.   
4 ATXI Reply Brief at 56 [footnotes omitted]. 
5 See the discussion of the Transource and IES Utilities decisions in both ATXI’s initial and reply briefs.  
6 As pointed out in ATXI’s Reply Brief, there is a third case involving an interstate gas pipeline that crossed roads in 
two counties where county assents/franchises were not required.  See Central Missouri Gas, discussed at pages 52-
53 of ATXI’s Reply Brief. 
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While these cases did not involve transmission only companies, assents were not required before 

or after issuance of the CCN and the CCNs were granted for some or all of the municipalities 

involved without conditions related to assents.7 

5. Staff’s citation in its motion to Case No. 16,734, decided in 1969 and involving 

St. Joseph Light & Power Company (“SJLP”), warrants additional mention of another SJLP 

decision decided in 1991.8  In this 1991 decision, SJPL and Kansas City Power & Light 

Company (“KCPL”) filed an application seeking a CCN for their participation in the Missouri 

segment of an interstate transmission line that would run from near St. Joseph into Nebraska 

(about 104 miles in Missouri).  Associated Electric Cooperative, Inc. was to be the actual, 

physical “constructor” and title-owner of the transmission line, but the facts were such that it was 

clear that SJPL and KCPL were effectively paying to construct their share based on their 

expected usage.  As the case progressed, SJPL and KCPL filed an amended application asserting 

that since 393.170 only applied if a regulated electrical corporation were constructing such a line, 

and they were not, the statute did not apply.  The transmission line was being constructed using 

private easements (not along public roads) and the original application, making note of that fact, 

specifically stated that “no consents by counties or cities are required for the Missouri segment” 

of the line.9  However, it is clear that the line crossed roads in multiple counties along its 104-

mile route in Missouri.10  The Commission rejected SJPL’s and KCPL’s argument that section 

393.170 did not apply, finding that they were engaged in construction within the meaning of 

                                                 
7 Staff would likely argue that in Grand River it is not clear from the case file what happened, but what is clear is 
that the case file shows no evidence of franchises for some of the municipalities at issue before the CCN was 
unconditionally granted.  
8 Case No. EA-90-252, on which Kansas City Power & Light Co. was a joint applicant, decided by Report and 
Order granting a CCN on August 29, 1991.  
9 Copies of the Commission’s Order and both the original and amended applications are attached hereto as Exhibits 
A, B and C, respectively (not all attachments to the applications are included as they are voluminous and not 
pertinent to the issue under debate here).  The quoted statement appears in paragraph 11 of Exhibit B.   
10 The map attached to the original application as Appendix 3 shows the line running through portions of Dekalb, 
Gentry, Andrew, Nodawaym Holt and Atchison counties in Missouri.   



 4 

section 393.170 and that they must therefore obtain CCNs.  The Commission issued the CCNs.   

The CCNs were not in any way conditioned on the receipt of assents (franchises) from any 

county.  If the Staff’s view of the law is correct, then the Commission should not have granted 

the CCN. 

6. The specific request before the Commission on the Staff’s present motion is that 

the Commission “take notice” of those portions of its file in Case No. 16,734.  ATXI assumes 

that by “take notice” the Staff intends to ask the Commission to take official notice of a fact11 as 

authorized by section 536.070(6), RSMo. (Cum. Supp. 2013).12  Although there is a question 

about the propriety of the Commission taking official notice of a separate case or parts of it 

involving different parties and that is not interwoven or interdependent with the present case,13 

ATXI has no objection to the Staff’s request made in its motion so long as the Commission also 

takes official notice of the following facts revealed by the Commission’s case files in 

Transource14, IES Utilities15, SJLP & KCPL,16 Grand River17, Midstate18 and Central Missouri 

Gas19: 

a. the fact that in Transource and IES Utilities, neither company had submitted 

evidence that they possessed an assent (or franchise) from the counties 

                                                 
11 Presumably that fact is that there was evidence of an assent from Atchison County in the case file when the 
Commission issued the CCN in Case No. 16,734.   
12 Section 536.070(6) provides: “Agencies shall take official notice of all matters of which the courts take judicial 
notice.”   
13 Notice is proper when the facts in the other cases of which notice is requested are “so closely interwoven, or so 
clearly interdependent [with the case at bar] as to invoke a rule of judicial notice in one suit of the proceedings of 
another suit.” Smitty’s Super Mkts., Inc. v. Retail Store Employees Local 322, 637 S.W.2d 148, 151 (Mo. App. S.D. 
1982), quoting Knorp v. Thompson, 175 S.W.2d 889, 894 (Mo. 1943).  For an order or decision in an unrelated 
matter to be “so closely interwoven or so clearly interdependent” that notice can be taken, the case must involve the 
same parties and same subject matter. See Smitty’s, 637 S.W.2d. at 148.  Obviously the parties are not the same here 
and it is not clear that the “same” subject matter is involved.   
14 Case No. EA-2013-0098 (Report & Order August 7, 2013). 
15 Case No. EA-2002-296 (Report & Order April 18, 2002). 
16 Case No. EA-90-252; 1 Mo. P.S.C.3d 44 (Report & Order August 28, 1991). 
17 Case No. 13,972; 8 Mo. P.S.C. (N.S.), 407 (Report & Order 1959) and 315 (Report & Order 1958). 
18 Case No. 14,835; 10 Mo. P.S.C. (N.S.), 454, 456 (Report & Order 1962). 
19 Case No. 13,976; 8 Mo. P.S.C.(N.S.) 340 (Report & Order 1958). 
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through which the lines were to be built, that the lines crossed roads in those 

counties and that the Commission issued CCNs to those companies for the 

transmission lines at issue, the effectiveness of which were not conditioned on 

obtaining or providing an assent (or franchise), either before or after the CCNs 

were issued;  

b. That in SJPL & KCPL, SJPL and KCPL the Commission determined that the 

two companies were constructing a transmission line within the meaning of 

section 393.170 and that they must therefore obtain a CCN before 

construction, the transmission line crossed roads in some or all of those 

counties, neither SJPL nor KCPL submitted, pre- or post-granting the CCN, 

evidence that assents (franchises) were obtained allowing the road crossings 

(and affirmatively stated that the same were not required) and the Commission 

granted the CCN without any condition relating to assents (franchises); 

c. the fact that in Grand River, there is no evidence in the case file that assents 

(franchises) had been obtained for three of the municipalities for which an 

unconditional CCN (to provide service in those municipalities) was issued;  

d. the fact that in Midstate, the Commission’s order affirmatively shows that the 

Commission issued a CCN for the municipalities of Brazito, Centertown and 

Schubert without requiring (pre- or post-CCN issuance) evidence of 

franchises; and 

e. the fact that in Central Missouri Gas, a CCN to build the lateral from the 

interstate gas pipeline in Iowa through Schuyler and Adair counties was 

issued without requiring, pre- or post-granting the CCN, that an assent 
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(franchise) from those counties had been obtained, and that the pipeline 

crossed roads in those counties.   

WHEREFORE, ATXI prays that the Commission, if it is to take official notice of the 

facts from Case No. 16,734 as requested by the Staff, also take official notice of the facts 

outlined in subparagraphs a through e of paragraph 6 above. 

Respectfully submitted, 
 
/s/ James B. Lowery     
James B. Lowery, Mo. Bar #40503 
Michael R. Tripp, Mo. Bar #41535 
SMITH LEWIS, LLP  
P.O. Box 918 
Columbia, MO  65205-0918 
(T) (573) 443-3141 
(F) (573) 442-6686 
 
tripp@smithlewis.com  
 
Jeffrey K. Rosencrants, Mo. Bar #67605 

                        Senior Corporate Counsel   
Ameren Services Company 
One Ameren Plaza 
1901 Chouteau Avenue 
P.O. Box 66149 (MC 1310) 
St. Louis, MO  63166-6149 
(T) (314) 554-3955  
(F) (314) 554-4014 
JRosencrants@ameren.com 
Attorneys for Ameren Transmission Company of 
Illinois 
 

mailto:tripp@smithlewis.com
mailto:AmerenMissouriService@ameren.com
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CERTIFICATE OF SERVICE 
 
 I do hereby certify that a true and correct copy of the foregoing has been e-mailed, this 5th 

day of April, 2016, to counsel for all parties of record. 

 

       /s/ James B. Lowery     
       An Attorney for Ameren Transmission 
       Company of Illinois 






















































	response to Staff notice request_mrt
	20160405110501263

