BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

SOCKET TELECOM, LLC,
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)







)

Case No. TC-2006-0479

v.





)







)

MCI COMMUNICATIONS


)

SERVICES, d/b/a VERIZON


)

BUSINESS SERVICES,


)







)



Respondent.


)

MOTION TO DISMISS
AND SUGGESTIONS IN SUPPORT
COMES NOW, MCI Communications Services, Inc., d/b/a Verizon Business Services(“Verizon Business”), Respondent in the above-styled action, and respectfully moves the Commission to dismiss the instant action for lack of jurisdiction.   Because the services at issue in this case, which were provided to Socket pursuant to the Digital Services Agreement at the center of the dispute were interstate in nature, the Commission is without jurisdiction to hear the dispute.  Alternatively, if the services were intrastate, the Agreement specifically grants Verizon Business the unfettered right to (1) provide the service at tariffed rates; (2) transfer the service to an authorized affiliate  (none exists) or (3) discontinue the service.  Exercise of any of these options obviates a dispute based solely on the Agreement, and renders exercise of jurisdiction inappropriate by the Commission for want of a justiciable controversy.
BACKGROUND
The facts underlying this Motion are simply stated and, with few material exceptions, undisputed.  Socket Telecom, LLC is a competitive local exchange carrier that leases interexchange circuits from MCI WorldCom Network Services, Inc.
 pursuant to a Digital Services Agreement (Dedicated Services) dated January 16, 2001 (the “Agreement”).  The principal service provided pursuant to the agreement is high-capacity, private line, dedicated digital telecommunications interexchange service as specified in the Agreement.  The parties disagree over the extent to which other services (“Ancillary Services”) are to be provided (or billed for), but that dispute does not inform the present Motion; similarly, the parties disagree over the offered and accepted rate for certain of the services provided, but that question, too, need not be resolved for the purposes of adjudicating jurisdiction.
The Agreement contains very clear language respecting the jurisdictional nature of the traffic which Verizon Business is obligating itself to carry for Socket, and the consequences of Socket’s failure to abide by such jurisdictional constraints:
11.
INTERSTATE/INTRASTATE SERVICE.  MCI WorldCom shall only be obligated to provide the Interexchange Service described in a Service Order (which has been accepted by MCI WorldCom) when Customer’s interstate use of the Interexchange Service is greater than ten percent (10%) of the total traffic on special access lines comprising Local Access associated with the Interexchange Service.  MCI shall not be obligated to make available Interexchange Service on a circuit with end points within a single state or service on a circuit which originates/terminates at points both of which are situated within a single state unless Customer represents in writing that such Interexchange Service or circuits shall be used to carry interstate communications, or the state in question permits the Interexchange Service to be provided.  If it is determined at any time that such Interexchange Service or circuit is subject to state regulation, MCI WorldCom may (i) provide the Interexchange Service or circuit pursuant to applicable state laws, regulations and tariffs, (ii) assign the Interexchange Service or circuit to an affiliated company to be provided in accordance with such affiliated company’s tariff, or (iii) discontinue provision of the affected Interexchange Service or circuit.
Agreement at 8.  Upon belief, Socket has never made the prescribed “represent[ation] in writing that such Interexchange Service or circuits shall be used to carry interstate communications,” but as a local exchange carrier serving chiefly an Internet Service Provider (here, itself or a related entity), Socket may reasonably be presumed to have been transmitting traffic that is jurisdictionally interstate in nature.


Socket’s Complaint in the instant proceeding belies this reasonable presumption:



1.
Socket seeks immediate relief from Verizon’s threats to discontinue service on certain network circuits currently utilized by Socket.  Said circuits are used for the provision of local, intraLATA interexchange and interLATA interexchange services to Socket customers.  Absent the invocation of the Missouri Public Service Commission’s (Commission) jurisdiction, Verizon has threatened to discontinue all services provided by Verizon and is affiliates on or about June 17, 2006. . . .

Compl. and Req. for Immediate Order Prohibiting Disconnection of Certain Network Circuits¸ Jun. 15, 2006, at 1.  Although the language is obtuse – and factually incorrect, as Verizon Business did not threaten to discontinue the circuits “absent the invocation” of the PSC’s jurisdiction – the Complaint plainly claims (1) use of the circuits for provision of services other than interstate interexchange service, and (2) jurisdiction of this Commission.

Likewise, the Complaint expressly avers that the Commission has jurisdiction over the instant dispute:

5.
The Commission has general jurisdiction over both Socket and Verizon as telecommunications companies and their telecommunications facilities, pursuant to Section 386.250 RSMO., and including all powers necessary or proper to enable it to carry out fully and effectually all its regulatory purposes as provided in Section 386.040 RSMo. . . .  As described in greater detail herein below, Verizon has threatened imminent violations of Sections 392.200.1 and 392.240.2 RSMo. by indicating its intent to discontinue all telecommunications services, including the dedicated, private-line services at issue in this Complaint and / or impose charges greater than those allowed under the Digital Services Agreement executed January 16, 2001 with Socket (Agreement).

Id. at 3-4.  After unsuccessful attempts at a negotiated resolution of this dispute, Verizon Business timely responded and asserted defenses associated with the jurisdiction of the Commission over this proceeding.  Such jurisdiction arises only if the “dedicated, private-line services at issue in this Complaint” are used for intrastate, rather than interstate, services.

SUGGESTIONS IN SUPPORT OF MOTION

This matter is appropriate for dismissal.  This is true for one of two complementary reasons.  Either, as Verizon Business suspects, the services provided were interstate in nature, in which case, a state commission lacks jurisdiction over them, or the circuits were used, as Socket avers, “for the provision of local, intraLATA interexchange and interLATA interexchange services” in a manner that the parties agreed makes the agreement voidable by Verizon Business if subject to the jurisdiction of this (or any) state commission.  In the latter instance, there is no justiciable controversy for this Commission to adjudicate.

The jurisdictional issue before the Commission is a simple one:  “Subject matter jurisdiction is a tribunal's statutory authority to hear a particular kind of claim.”  Sexton v. Jenkins & Assocs., Inc.,  152 S.W.3d 270, 273  (Mo. 2004).  “The only recourse of a court which lacks subject matter jurisdiction is dismissal of the action.”  Murray v. Wagner, (Mo. App. S. Dist. 1994)(citing Collins & Assocs. Dietary Consultants, Inc. v. Labor and Industrial Relations Comm., 724 S.W.2d 243, 244-45 (Mo. 1987)). 

Importantly, Verizon Business is not suggesting that the State of Missouri is without jurisdiction over the contractual disputes associated with this Agreement, or that Socket is without a forum to seek redress for its putative grievance against Verizon Business.  Indeed, the Agreement prescribes at least one forum which both parties agreed would be satisfactory, and which gives rise to no similar right of voidability in the event the jurisdiction of a state or federal court (or federal agency) is invoked:


18.
CHOICE OF LAW; FORUM.

(A)
Law
This Agreement shall be construed under the laws of the State of Oklahoma without regard to choice of law principles.

(B)
Forum
Any legal action or proceeding with respect to this Agreement may be brought in the Courts of the State of Oklahoma in and for the County of Tulsa or the United States District Court for the Northern District of Oklahoma.  By execution of this Agreement, both Customer and MCI WorldCom hereby submit to such jurisdiction, hereby expressly waiving whatever rights may correspond to either of them by reason of their present or future domicile. . . . 

Agreement at 10.
  The problem with Socket’s attempt to litigate before the Commission is that the jurisdiction of the Commission is not co-extensive with that of the courts of this State.  Indeed, R.S.Mo. 386.030, under which Socket purports to assert jurisdiction, is a clear expression of the limits of Commission authority:
386.030. Neither this chapter, nor any provision of this chapter, except when specifically so stated, shall apply to or be construed to apply to commerce with foreign nations or commerce among the several states of this union, except insofar as the same may be permitted under the provisions of the Constitution of the United States and the acts of Congress. 

Interstate communications are, by definition, “commerce among the several state of this union,” which are regulated by the Federal Communications Commission, not by state commissions.  47 U.S.C. § 152  (“The provisions of this act shall apply to all interstate and foreign communication by wire or radio and all interstate and foreign transmission of energy by radio . . . .”).   The two commissions do not exercise co-extensive jurisdiction over interstate communications; rather, such transmissions are the exclusive domain of the FCC, with the exception of limited authority expressly granted to state commissions by Congress in discrete matters.  E.g., 47 U.S.C. § 271.    There is little tension in the enabling legislation of the two regulatory agencies; the Missouri Legislature expressly disclaims in R.S.Mo. 386.030, precisely the jurisdiction which Socket seeks to invoke.

The Legislature also prescribed the Commission’s telecommunications jurisdiction in R.S.Mo. 386.050(2):
(2) To all telecommunications facilities, telecommunications services and to all telecommunications companies so far as such telecommunications facilities are operated or utilized by a telecommunications company to offer or provide telecommunications service between one point and another within this state or so far as such telecommunications services are offered or provided by a telecommunications company between one point and another within this state, except that nothing contained in this section shall be construed as conferring jurisdiction upon the commission over the rates charged by a telephone cooperative for providing telecommunications service within an exchange or within a local calling scope as determined by the commission, except for exchange access service.
Because this provision is tempered both by the “commerce of the several states” provision of  R.S.Mo. 386.030, and the Supremacy Clause, U.S. Const. Art. VI, the intrastate point-to-point nature of the facilities leased by Socket is not itself dispositive of the jurisdictional nature of the traffic transmitted. Specifically, while jurisdiction of internet-bound traffic has been the subject of extensive litigation over the past seven years, the general interstate nature of internet traffic is well-settled.  Bell Atlantic Telephone Cos. v. FCC, 253 F.3d 1, 5 (D.C. Cir. 2003) (“The Commission's ruling rests squarely on its decision to employ an end-to-end analysis for purposes of determining whether ISP traffic is local. There is no dispute that the Commission has historically been justified in relying on this method when determining whether a particular communication is jurisdictionally interstate.”).
  
Thus, it is no defense to want of jurisdiction, and, indeed, no response to the instant Motion, that the originating and terminating points of the circuits in question are all within Missouri.  The same is true of many classes of traffic (most notably, wireless) for which the jurisdictional nature of the traffic is not evident from point-to-point analysis of the facilities.
The presence of stray local traffic on interstate facilities (sometimes referred to as “leakage”) also does not itself vest the Commission with jurisdiction.  This is, presumably, at the heart of the Agreement-mandated representation by Socket that its interstate traffic is greater than ten percent of the total traffic, because a facility carrying more than 10% interstate traffic is, by law, an interstate facility.   The ten percent rule was promulgated in Decision and Order, In re:  MTS and WATS Market Structure Amendment of Part 36 of the Commission’s Rules and Establishment of a Joint Board, CC Docket No. 78-72, et al., 4 F.C.C. Rcd 5660 (rel. Jul. 20, 1989), in which the Joint Board “proposed that interstate traffic be deemed de minimis when it amounts to ten percent or less of the total traffic on a special access line.”  This proposal was approved, and codified at 47 C.F.R. § 36.154(a).  Put simply, Socket cannot – and should not be permitted to – wrongly assert  the jurisdiction of the Commission based on its own failure to make the prescribed representation regarding the nature of the traffic it has transmitted over Verizon Business facilities, because they are rightly presumed to be interstate in the absence of evidence to the contrary.
In the unlikely alternative that Socket is using the facilities in a manner solely intrastate in nature (or in a manner which would otherwise vest the Commission with jurisdiction), the Agreement specifically prescribes a remedy that makes the present dispute nonjusticiable:
If it is determined at any time that such Interexchange Service or circuit is subject to state regulation, MCI WorldCom may (i) provide the Interexchange Service or circuit pursuant to applicable state laws, regulations and tariffs, (ii) assign the Interexchange Service or circuit to an affiliated company to be provided in accordance with such affiliated company’s tariff, or (iii) discontinue provision of the affected Interexchange Service or circuit.

Agreement at ¶ 11.  This provision is entirely enforceable and renders the instant action nugatory.  To the extent that Socket has been in violation of its agreement to use Verizon Business facilities for interstate purposes, Verizon Business is entitled to its tariffed rates for the services to date, and to discontinue provisioning the circuits on a going-forward basis.   See id., options (i) and (iii); no relevant affiliated company exists with respect to option (ii).  Under either alternative, the Agreement is no longer the relevant basis for any relief, and because Socket’s Complaint is grounded solely on adjudication of the rates, terms and conditions prescribed in the Agreement (and offers associated with it), there is no justiciable issue raised by its pleading.  

Having agreed that it would use Verizon Business facilities for interstate, not intrastate, purposes, and that it would eschew operations that would vest the Commission with jurisdiction over the parties’ transaction, Socket ought not now be heard to complain when the terms that it agreed to are being enforced.  In the unlikely event that Socket has so misused Verizon Business facilities as to somehow confer jurisdiction on this Commission, its Complaint still fails to state a claim upon which relief may be granted and should be dismissed in any event.


WHEREFORE, Verizon Business respectfully prays that the Commission dismiss the Complaint of Socket Telecom for want of jurisdiction, or in the alternative, failure to state a claim upon which relief may be granted, and grant such other and further relief as may be just and appropriate.
This  _________ day of October, 2006.






Respectfully submitted,







______________________
Bruce D. Cohen

Associate General Counsel

Verizon

600 Hidden Ridge Drive, HQE03J27

Irving, Texas  75038

bruce.d.cohen@verizon.com

Tina M. Crow Halcomb

1731 East Elm Street

Jefferson City, Missouri  65101
tmch@wch-law.com

Counsel for Respondent







� Verizon Business is a successor in interest to MCI WorldCom Network Services, Inc.  The latter changed its name on September 5, 2005, to MCI Network Services, Inc., and transferred its assets on December 31, 2005, to MCI Communications Inc.  PSC Case Nos. TN-2006-0014 & TN-2006-0140.   MCI Communications Inc. does business as Verizon Business.  Paragraph 20 of the Agreement limits Socket’s ability to transfer or assign its rights and responsibilities thereunder “without the prior written consent of MCI WorldCom,” but has no similar restriction on assignment of the responsibilities of MCI WorldCom.





� Because this provision indicates that actions “may” be brought in the courts of Oklahoma, rather than that they must, it does not suggest an exclusive forum there.  The substantive choice of law, however, will apply irrespective of the forum in which the dispute is litigated.


� The more contentious issue, respecting the nature of modem calls to the internet, is now also essentially settled, and, indeed, that question also appears largely settled in favor of interstate.  In re: Petition of Core Comms. Inc. for Forbearance Under 47 U.S.C. § 160(c) from Application of the ISP Remand Order, FCC 04-241, WC Docket 03-171, (rel. Oct. 18, 2004) at ¶¶ 4, 10.  
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