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Enclosed for filing please find an original and eight copies ofthe above styled application
of St. Louis County Water Company, d/b/a Missouri-American Water Company. Will you
please see to it that this matter is brought to the attention of the Commission at your earliest
convenience. Please note also, that as indicated in the application, correspondence should be
addressed to the undersigned at the below address rather than to the letterhead address . Thank
you for your assistance and cooperation.
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APPLICATION
FOR RESTATEMENT AND CLARIFICATION OF

CERTIFICATE OF CONVENIENCE AND NECESSITY

Comes now St . Louis County Water Company, dlbla Missouri-American Water

Company ("Applicant") pursuant to the provisions of Sections 386.250(3) and 393 .170

RSMo, and 4 CSR 240-2.060, and for its Application for Restatement, Clarification and

Certification of its Certificate of Convenience and Necessity states as follows . (In pursuit

ofexpediency, an explanation ofthe issue is contained in Section I, and the information

required by the specifically numbered and letterparagraphs and subparagraphs of4

CSR 240-2.060 (1) ispresented in Section II) :

Section I

I .

	

The Public Service Commission Law with respect to Water Corporations, Chapters

386 and 393 RSMo, was enacted in 1913 . Applicant's predecessor Corporation was

providing water service to St . Louis County prior to that date . Applicant obtained a

perpetual franchise from the County Court of St. Louis County in 1902 . That

franchise, along with a legal opinion providing the interpretation of that franchise,

have been generally accepted by Applicant, the Commission, St . Louis County and

the municipalities within St . Louis County for nearly one hundred years . Those

documents are attached hereto as Exhibit A and Exhibit B respectively . (It should be
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noted that the County Court of St . Louis County Court no longer exists, but was the

predecessor to the statutory establishment of the present St . Louis County

government) .

2 . The franchise and its accompanying opinion state generally, that the Company may

legally provide water service throughout the entirety of what was at that time

unincorporated St . Louis County (see conclusion, page 35, Exhibit B) without further

governmental approvals, excepting only five then-incorporated cities and those streets

in subsequently incorporated cities which were first dedicated to public use

subsequent to the incorporation of such cities . In order to provide service to the six

cities already incorporated at that time, namely, Kirkwood, Webster Groves,

Ferguson, Bridgeton, Pacific and Florissant, certificates of convenience and necessity

and municipal franchises were required . Apparently, municipal contracts existed at

that time with both Kirkwood andWebster Groves (See page 3, Exhibit B).

3 .

	

Although there have been inconsistencies in application of the principle over the last

one hundred years, generally, if the Applicant could provide service to an area before

it became incorporated, no further authority was acquired . If, however, subsequent to

1902 a municipality could incorporate an area prior to the Applicant reaching that

area with its distribution system, state and municipal certification was sought .

Applicant presently holds separate Certificates of Convenience and Necessity from

the Commission for the following cities in St . Louis County : Richmond Heights,

Ferguson, Glendale, University City, Oakville, Ellisville, Florissant, Peerless Park

and Valley Park (limited area and limited service as herein explained) . The Company

also holds a certificate for a specifically defined unincorporated area in Jefferson

County which is not affected by this Application .

4 .

	

The issue was dormant for many years until 1982 . At that time, a large section of

Federally subsidized housing was proposed for development within the City of Valley

Park . The City had been incorporated in 1917 . Applicant had not theretofore



provided service within the City . The City wanted to provide service to the

development with its municipal supply system, but was not physically able to do so

with its facilities . The City was unwilling to concede that Applicant was legally able

to provide the service, because the City believed that to do so would permit Applicant

to compete within the City for all ofCity's customers . A compromise was reached

whereby a "limited" certification to serve the development was sought permitting the

Applicant to master-meter the development without piping the development itself.

The certificate was obtained in Case No. WA-82-141 by Order dated April 23, 1982 .

5 . Applicant and the City of Valley Park have entered into an agreement whereby

Applicant will purchase the assets of the City's water distribution system . Applicant

presently provides all the water that is resold by City to its customers . Because of this

1982 Application for a limited certificate, Applicant believes that it is necessary now

for it to obtain a general Certificate of Convenience and Necessity to serve the

entirety of the City as a precondition to acquisition of the City's system . This is

believed to be expedient despite the fact that Applicant presently serves large parts of

the City due to relatively recent annexations by the City of previously unincorporated

areas of St . Louis County .

6 .

	

In discussions between the Company and the Commission Staffover the years, it has

often been suggested that the Company should seek to restate and clarify its

grandfather authority . This would permit the Applicant's authority to be represented

in the Commission's records in a manner that is traditional for other utilities within

the state . It would also eliminate administrative confusion and uncertainty with

respect to the interpretation of the perpetual County Court franchise, as well as the

pragmatic necessity for piecemeal applications as is deemed necessary at this time for

clarification of Applicant's authority to serve the City of Valley Park .

7 .

	

It is for this reason that the Company seeks to restate and clarify its authority to serve

the entirety of St. Louis County . Areas specifically defined in Jefferson County by



prior order of this Commission are unaffected by this application, as this Application

refers only to St . Louis County .

8 . Other suppliers within the County, and the potential impact of this Application are

listed in the following Section 11 ; but it is believed that the grant of the authority

herein sought would have no material impact on present competition and service

other than to eliminate future administrative complication, expense and uncertainty .

Section 11

1 . Information required by the specifically lettered paragraphs of 4 CSR 240-

2.060 (1) is as follows :

A. Applicant St . Louis County Water Company is a Missouri Corporation legally

authorized to do business using the fictitious name of Missouri-American Water

Company . The corporation's principal office and place of business along with the other

identifying information specified in subparagraph A of 4 CSR 240-2.060(1)(A) are as

follows :

attached hereto as Exhibit C.

St . Louis County Water Company
c/o David P. Abernathy, Vice President and Corporate Counsel
535 N. New Ballas Rd.
St . Louis, MO 63141
telephone : (314) 991-3404, ext . 276
fax : (314) 997-2451
e-mail dabernathy@slcwc .com

B. A Certificate of Good Standing from the Secretary of State of Missouri is

C. Applicant is not a foreign corporation .

D. Applicant is not a partnership .



E. A registration certificate ofApplicant's authority to do business using the
fictitious name Missouri-American Water Company is attached hereto as Exhibit D.

F. Applicant is a Water Corporation as defined in Chapter 386 RSMo and is

subject to the jurisdiction of the Missouri Public Service Commission.

G. The information required in subsections B through F is attached as specified

and need not be incorporated from other files .

H. Applicant provides retail water service to specified areas ofJefferson County,

Missouri pursuant to a Certificate of Convenience and Necessity for a defined area

awarded in Case No. 15,297, and to most of St. Louis County, Missouri pursuant to its

perpetual franchise rights from the County Court as hereinbefore described . Applicant

also provides water for resale to various municipalities and Public Water Supply Districts

pursuant to tariffs and contracts on file with the Commission.

1 . The data with respect to Applicant's counsel to whom information should be

sent in addition to Applicant's in-house counsel identified in subparagraph A above, are

as follows :

Richard T. Ciottone, Of Counsel
Brydon, Swearengen & England P.C .
949 E. Essex Ave.
St . Louis, MO 63122
telephone : (314) 822-2355
fax : (208) 275-0779
e-mail : rtciottonepmsn.com

J. Applicant is not an association.



K. Applicant has no pending actions or final unsatisfied judgments or decisions

against it from any state or federal agency or court which involves customer service or

rates, excepting only the complaint of Arthur J . Steiger regarding plumbing repair costs

bearing case number WC-2000-766 presently pending before this Commission .

L . No annual report or assessment fees are overdue .

M.

1 . The verification of Applicant's Vice President and Corporate Counsel is

endorsed hereon .

2 . None of the items required under 4 CSR-240-2.060 is unavailable .

3 . Applicant is not a telecommunications company.

4 . The additional data required for a certificate application by the numbered

subparagraphs of section 4 CSR 240-2.060 (4) (1) (A), (B), (C), (D) and (E) are as

follows :

4.1 (A)1 .

	

The only providers known by Applicant to be making retail water

service available in St . Louis County Missouri other than the service provided by

Applicant, are as follows :

The City ofValley Park, Missouri . Valley Park provides unregulated service to

certain of its inhabitants with water purchased on a wholesale basis from

Applicant. Applicant also provides service within the City of Valley Park to two

classes of retail customers : Applicant provides service through a single master

meter to a specifically defined subsidized housing development under a limited

certificate ofconvenience and necessity previously issued by this Commission in

Case No. WA-82-141 ; and Applicant also provides service to certain residential



developments existing in areas annexed by the City from unincorporated St . Louis

County after Applicant had already provided water service to the area pursuant to

its perpetual franchise from the County Court of St. Louis County, hereinbefore

previously explained . Applicant and the City of Valley Park are parties to a

contract of sale of the City's water distribution assets .

The City of Webster Groves, Missouri . Webster Groves provides unregulated

water service to certain ofits inhabitants with water it either purchases from

Applicant or from the City of St. Louis . Applicant also provides service within the

City of Webster Groves to certain specific streets, the history of which predates

any records .

The City ofKirkwood, Missouri . Kirkwood provides unregulated water service

to certain of its inhabitants with water it either purchases from Applicant or

develops from its own treatment facilities . Applicant also provides service within

the City of Kirkwood to certain specific streets, the history of which predates any

records .

The City of Florissant, Missouri . Florissant provides unregulated water service to

certain ofits inhabitants with water it purchases from Applicant. Applicant also

provides service within the City of Florissant to certain specific streets specified

in its municipal franchise . The Company also holds a Certificate of Convenience

and Necessity from the Commission to provide service to certain areas within the

City ofFlorissant which was awarded to the Applicant in Case No. 11,157 . The

history ofthis relationship otherwise predates any records .

St . Albans (proper entity name unknown) . The residential development and Golf

course of St . Albans provides water service to its own development with what has

been described as an unregulated not-for-profit corporation .



The City of Eureka, Missouri . Eureka operates a municipal system . Applicant

has not yet extended transmission mains to the City.

The City of Pacific, Missouri . Pacific operates a municipal system . Applicant

has not yet extended transmission mains to the City.

4.1 (A) 2 .

	

Applicant presently serves over 300,000 customers throughout the

service area for which restatement and clarification is requested . Applicant believes that

the only citizens to whom the Company could not presently provide service under the

grandfather rights of its perpetual franchise from the St . Louis County Court, reside in

municipalities the incorporation of which predate Applicant's perpetual franchise . No

service in those areas can or will be offered without the request or assent of the involved

municipalities, and more specifically those municipalities named in section 4.1 above.

4.1 (A) 3 .

	

The legal description of the area to be certificated in this

restatement (excluding the areas of Jefferson County which are specifically described in

Case No. 15,297 and need not be addressed in this case) is the entirety of St . Louis

County, Missouri . The legal description of St . Louis County is attached hereto as Exhibit

E.

4.1 (A) 4 .

	

A County Highway Map issued by the Missouri Department of

Transportation drawn to a scale of two thousand feet to the inch is attached hereto as

Exhibit F.

4 .1 (A) 5 .

	

Applicant's five-year plan, financing, number of customers, rates

and charges, and revenues and expenses for the forthcoming years are all matters in issue

in Applicant's presently pending rate case, Case No. WR-2000-844 . The authority herein

sought will have an immediate impact of changing those customers within the City of

Valley Park who now purchase water indirectly from Applicant, into retail customer who



purchase water directly from Applicant. The difference in revenue to Applicant (the

difference in the per-cubic-foot cost of water under existing Rate B compared to that cost

under existing Rate A) will be offset against Applicant's increased costs of maintaining

the distribution system being acquired and other operating expense . The net difference

should be inconsequential to Applicant's financial picture . The designations of "Rate A"

and "Rate B" are used in Applicant's current rates, and the rates for Valley Park will be

the same as are Applicant's current rates for all other residential and commercial

customers .

4.1 (B) .

	

Requirements of this section are inapplicable because the

application is not for electrical transmission lines, gas transmission lines or electrical

production facilities .

4.1 (C) .

	

Municipal franchises for all ofthe 91 municipalities in St . Louis

County, Missouri are not legally necessary . In areas where Applicant provided water

service under its perpetual County Court franchise prior to municipal incorporation,

Applicant believes it has "grandfather" rights to continue to serve within those

municipalities without further municipal authority (See Section I herein for further

explanation) . Verification of this Application by Applicant's officer constitutes an

affidavit to this effect as required by 4 CSR 240-2 .060 (4) (1)(C) . The unusual number of

local governments in St . Louis County, coupled with the unprecedented perpetual

franchise grandfather rights, by pragmatic necessity leaves the issue ofrequisite

municipal authorities to Applicant's individual relationship with each respective

municipality . Applicant endeavors to acquire franchises from all municipalities (largely

because municipal franchises are expected by institutional Bond purchasers, and

acquisition of the franchises is more convenient than the explanation of why those

franchises are unnecessary) ; but some municipalities resist in the pursuit ofconcessions

from the Applicant, the concession ofwhich Applicant believes would not be in the best

interest of its customers . Applicant presently has effective franchise documents with 69



municipalities in St . Louis County . A list ofthose franchises is attached hereto as Exhibit

G.

4.1 (D) .

	

Applicant presently provides service to areas of the City o£ Valley

Park without a municipal franchise under its perpetual franchise grandfather rights

hereinbefore described . Applicant is presently negotiating an Agreement with the City of

Valley Park for the acquisition of its water distribution system assets . Just at the

acquisition ofthe Certificate of Convenience Necessity herewith sought is a condition

subsequent to that Agreement, so also under the terns of that Agreement will the City be

contractually obligated to provide Applicant with a municipal franchise .

4.1 (E) .

	

The granting ofthis application is required by the public

convenience and necessity because :

a) Applicant is the only water provider capable of providing service to the

entirety of St . Louis County.

b) Applicant holds itself out to provide such service at this time pursuant to

its grandfather rights and its perpetual franchise from the County Court,

c) The various municipal annexations in recent years have blurred the

distinctions enunciated in Applicant's perpetual franchise from the County

Court and clarification of the matter is in the public interest .

d) No purpose would be served by a "wait and defend" approach to the

matter as Applicant continues to expand throughout the County into

virtually all the incorporated and unincorporated areas of the County .

e) Excepting only the St . Albans development and the municipal systems in

Eureka and Pacific, to which Applicant has not yet extended transmission

10



mains, Applicant has formal Agreements or other understandings with all

four municipal suppliers in St . Louis County with respect to where in each

such City Applicant may provide service . These understandings date back

many decades . It is Applicant's position that unless and until any of these

municipalities authorize or request the Applicant to extend water service

into their cities to an extent greater than presently provided, the grant of

the authority herein requested will not, in and ofitself, permit Applicant to

do so .

Restatement and clarification that Applicant has a Certificate of

Convenience and Necessity from the Missouri Public Service Commission

to provide retail water service to the entirety of St . Louis County will save

Applicant and its ratepayers the cost of addressing and resolving

administrative ramifications of service area uncertainty, e .g . the

application that prompted this request for restatement being the

certification for the City of Valley Park, Missouri .

WHEREFORE, Applicant prays that the Commission issue its order stating

that Applicant has a Certificate of Convenience and Necessity to provide retail

water service to areas ofJefferson County previously defined in Case No. 15,297,

as well as to all areas of St . Louis County, Missouri where Applicant is otherwise

legally permitted to provide service consistent with its legal relationship with each

respective incorporated municipality, and that such grant of authority does not

restrict or limit Applicant's existing authority under its perpetual franchise from

the St. Louis County Court . . In the alternative, Applicant prays for a Certificate

of Convenience and Necessity for the entirety of the City of Valley Park, Missouri

so that it may complete the acquisition of the water distribution system assets

presently operated by the City .



State ofMissouri

	

)
ss

County of St. Louis

	

)

ST. LOUIS COUNTY WATER COMPANY,
d/b/a Missouri-American Water Company

David P. Abernathy, Vice Pre
Corporate Counsel M

535 N . New Ballas Rd.
St . Louis, MO 63141
telephone : (314) 991-3404, ext . 276
fax : . (314) 997-2451
e-mail : dabernathy@slcwc .coml ,

Richard T. Ciottone, Attorney for Applicant
MBE# 21530
949 E. Essex Ave.
St . Louis, MO 63122
telephone : (314) 822-2355
fax : (208) 275-0779
e-mail : rtciottone(a msn.com

VERIFICATION

1, David P. Abernathy, do herewith swear and affirm that I am Vice President and
Corporate Counsel of St . Louis County Water Company, that I am duly authorized by the
Board of Directors of such Company to file the foregoing Application, and that the facts
contained therein are true to the best of my knowledge, information and belief.

1 2

P. Abernathy

Subscribed and sworn to before me on thisw-l-~Iday ofa.411

d°may 0` SR ,Carir, SUM 01 %1"*

	

Notary
pry emxada &#4u litua 20, 200!



Two copies ofthe foregoing have on
this date been provided to the Office
of Public Counsel, and one copy has
been provided to the General Counsel
to the Missouri Public Service Commission,
bothby;

CERTIFICATE OF SEVICE



Exhibits forADol cation

Exhibit A - Franchise from County Court

Exhibit B - Legal Opinion about Franchise

Exhibit C- Certificate ofgood standing

Exhibit D - d/b/a certificate

Exhibit E - Legal description St. Louis County

Exhibit F - County Highway Map of entire County to scale of/z inch to the mile .

Exhibit G- list of franchises presently held by the Applicant



STATE OF MISSOURI,

County of St . Louis,

CERTIFIED COPY OF ORDER

In the matter of the petition of the

	

)
Missouri Water, Light & Traction

	

)
Company, a corporation, for permission

	

)
to lay water pipes, etc . on the streets,

	

)
and roads of this county.

	

)

SS.

	

FEBRUARY TERM, 1902

The Court having considered the matter of the petition of the said Miss-
ouri Water Light & Traction Company, a corporation, and being fully advised
and duly considered the premises doth order as follows ;

(1) That before laying any main or pipe from time to time a plat or map
showing the location and size thereof shall be filed with the County Clerk
and the location of said pipes upon any portion of the public highways shall
first be approved by the County Court of St . Louis County .

(2) All work upon public highways shall be done under the supervision
of the County Road Commissioner, or such other person as may be designated by
the County Court, and shall be done subject to the approval of the court .

WIIBIT A page 1 of 16

In the County Court of said County, on the 17th day of February, 1902, the
following among other proceedings were had, viz :

Permission, authority and license is hereby given to the said Missouri
;Mater Light & Traction Company, its successors and assigns, to lay and main-
tain mains and pipes under, along and across the public highways of all that
portion of the County of St . Louis lying West of the City of St. Louis and
South of the Clayton Road to connect mains and pipes in said district with
supply pipes and mains, under along and across the public highways of said
county, with a pumping station to be located at or near the Missouri River at
a point West of or up staeam from the outlet of Crave Coeur Lakes, as hereby
given and granted to the said Missouri Water Light & Traction Company, its
successors and assigns, under and upon the following conditions and provisions :

(3) The surface of all highways occupied by the said Missouri Water
Light & Traction Company shall be restored to the former condition thereof as
soon as practicable . and any damage to the surface by reason of such occupancy
from time to time shall be promptly repaired by the said company, its
successors or assigns . And wherever practicable the conduits and pipes laid
by said company, its successors or assigns, shall be placed and maintained
along the parallel line with the center of the road, and in no case shall any
conduits or pipes be laid under any of the macadamized part of any of the
public highways, streets or allays in said portion of said county as aforesaid
as now made, except when necessary in crossing streets or unless absolutely
unavoidable . And before the location of the Conduits or opening of any exca-
vation of any kind in any portion of said roads, plans and profiles shall be
filed in the office of the Clerk of the County Court showing the places
where said Conduits shall be laid and excavations made, which said plans and
profiles shall be approved by the Commissioner of Roads and Bridges and the
County Court .

The conduits shall be constructed, pipes laid end all appurtenances and
fixtures used in connection therewith shall be laid and constructed or repair-
ed with the least possible delay or injury to the public, and said company,
its successors or assigns, shall, as soon as the work is done, restore the
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streets, alleys and highways at their own cost and expense in as good con-
dition as they, were before the work was commenced, and all excavations made
at any time by said company, its successors or assigns, for the purpose of
laying conduits, . appurtenances and fixtures shall be kept on .a level with
the plans of said streets, alleys or highways that may be used by said company
for the purpose aforesaid during the life of the franchise of said company,
its successors or assigns, and said company shall not at any one time cause
to be opened excavations more than one-half mile along any one road, street
or highway at any one time, which when said work is once commenced must be
completed within the period of Thirty Days from the commencement thereof, to
the satisfaction of the County Court, before further work is started on any
other portion of said road or alley, provided, however, that said company,
its successors or assigns are hereby permitted to continue in the excavation
of said roads and work toward the completion thereof so that said company,
may be permitted to continue in the other work until completed, and which ex-
cavations made and pipes laid therein shall be filled and properly packed
and tamped so as to make solid the earth or material used is filling the same .

As soon as said pipes shall be laid therein and during the work upon
said excavations signal lamps shall be placed at convenient points along said
excavations and with proper guard rail at each and of excavations and not
less than a certain number, one signal lamp and guard rail to be at the be-
ginning, one at the end and not less than six signal lamps between the begin-
ning and and of said excavations, to be kept burning during the night, and
wherever there shall be a public crossing or private crossing, or an entrance
into private property, said company, its successors or assigns shall make and
maintain temporary crossings therefor during the construction of said conduits,

(4) The said company shall at its own expense end without delay cause
any portion of its public line situated along or across any highway to be low-
ered and conform to such grade as may be established by the County Court at
any time when notified so to do, provided that said pipes shall not be lowered
until such time as such grading shall be actually done by said County .

Theis order shall have no force or effect until the said Company shall
file with the County Court its acceptance in writing of the terms, conditions
and provisions herein set out and accompany the same with the receipt of the
County Treasurer for the sum of One Thousand Dollars, which said- sum shall
become the absolute property of the County as a guarantee and shall be main-
tained and kept on deposit in the Treasury subject to be drawn upon by order
of the County Court to pay for making repairs to the damage done to the sur-
face of any highway so occupied, provided that no repairs made necessary by
said company's conduits or mains shall be made by any of the officers without
first giving ten days' notide by order of the County Court to said company to
make the same .

And provided further that no order shall be made by the County Court
drawing money from said fund until ten days' written notice shall have been
given to the said Company by the County Clerk stating when and where the work
was done, the amount proposed to be drawn from said fund and the day upon
which such order will be made, and provided further that no repairs shall be
made by the County Court and charged to said funds unless said repairs shall
have become necessary by reason of causes particularly attributable to the
occupancy of the public highway by the mains and pipes of the said company,
and the said Missouri Water Light k Traction Company, its successors or assigns
shall within thirty days thereafter, upon due notice from the County Clerk as
aforesaid, supply the deficit occasioned by any disbursement from said fund
as aforesaid that may be made so that there shall always be the sum of one
thousand dollars is the Treasury of the County of St . Louis for the use here-
inabove mentioned .



And provided further that the determination by the County Court of
:he necessary repairs or improvements along the public line or lines of said
.ompany, its successors or assigns, shall be conclusive and binding on said
eomoany, its successors or assigns ; and provided further that the amount of
money to be paid for work done and materials furnished in making repairs
nhen necessary as aforesaid shall not exceed the amount paid by the County of
3t. Louis for similar kind of work done and materials furnished in places
adjoining where said repairs are being made.

Upon the acceptance of this order by said company, its successors or
assigns, the said company, its successors or assigns, shall file with the
Clerk of the Court its penal bond in the sum of Five Thousand Dollars, with
goad and sufficient security, to be approved by this court, conditioned that
this company will hold the County of St . Louis harmless from any and all
claims for damages arising from the construction of said work, and that they
will comply with all the terms, conditions and provisions of this franchise
for and during the term of five years from the date of the acceptance of the
provisions of this order and the filing of the bond herein provided.

(5) It is further ordered and provided that a failure upon the part of
the said company, its successors or assigns, to comply with any and all the
conditions, provisions and agreements,herain above mentioned and contained
shall work a forfeiture of the provisions herein contained and this franchise,
permit, license and authority shall be void and of no effect.

STATE OF MISSOURI,

	

)
)SS.

County of St. Louis,

	

)

HENRY L. WILSON,

Presiding Tustice .

I, WALTER E . MILLM, Clerk of the County Court in and for said County,
hereby certify the above and foregoing to be a true copy of the proceedings
of our said County Court, on the day and year above written, as the same
appears of record in my office .

IN TESTIWNY WHEREOF, I have hereunto set my hand and affixed
the seal of said Court, at office in Clayton, this the

16th .

	

day of

	

March

	

, 1942

(Signed)

	

Walter E. Miller
(Seal)

	

Clerk County Court.
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3TATE OF MISSOURI,

County of St . Louis,

In the County Court of said County, on the 14th day of April, 1902,
the following among other proceedings were had, viz :

In the matter of The Missouri

	

)
Water Light & Traction Company . )

CERTIFIED COPY OF ORDER

)SS .

	

FEBRUARY TERM, 1902

Whereas it appears to this Court that on the 17th day of February, 1902,
an order was passed by this Court granting permission, authority and license
to said company to use and occupy certain roads and streets of the County of
St . Louis, as in said order provided, and upon the terms, conditions, and
provisions therein contained . And whereas no time was fixed by this Court in
said order for the acceptance by the said company of the conditions of said
order and the payment of the sum of one thousand dollars as therein provided
for. Now therefore it is ordered that a new section be added to said order
of date February 17, 1902 with reference thereto to be known as Section 6 of
said order as follows, to-wit :

Section Six (6) .

The acceptance, in writing, of all the terms, conditions end provisions
of the order of the court of date February 17, 1902, concerning the said
Missouri Water Light & Traction Company and the payment of the sum of one
thousand dollars as therein provided shall be filed and made on or before
dune 2nd, 1902.

STATE OF MISSOURI,

	

)
)SS.

County of St . Louis,

	

)

I, WALTER E. MILLER, Clerk of the County Court in and for said County, .
hereby certify the above and foregoing to be a true copy of the proceedings
of our said County Court, on the dey and year above written, as the same
appears of record in my office .

IN TESTIMONY "JFEREOF, I have hereunto set my hand and affixed
the seal of said Court, at office in Clayton, this the

16th

	

day of

	

March

	

, 1942

91 ned) .	WALTERS. MILLER

(Seal)

	

By -_

	

D.0 .

HENRY L. WILSON,

Presiding Justice.

GIs

	

County Court-.
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STATE of MISSOURI,

	

)
SS .

	

AUGUST TER:S 1902
County of St . Louis,

	

)

In the County Court of said County, on the 20th day of October 1902,
the following, among other proceedings, were had, viz :

In the matter of the petition of

	

)
the West St . Louis Construction

	

)
Company for modification of order . }

CERTIFIED COPY OF ORDER

Now comes the West St . Louis Construction Company, a corporation, and
shows to the Court that it is the assignee of the Missouri Water Light &
Traction Company of all the right**,franchises and privileges heretofore
granted said Company by this Court and petitioning prays that the orders of
this Court as granted on the 17th day of February 1902, and amended by orders
of April 14th, 1902, and of May 22nd, 1902, granting certain rights and
privileges to said Missouri Water Light & Traction Company be modified and
amended so that said franchise as embodied in said order and amendments there-
to shell read as an arder submitted and made a part of this petition ;

	

It is
ordered by the Court that said petition be referred to F . A . Heidorn, Prose-
cuting Attorney for his opinion.

STATE OF MISSOURI,

	

)
) SS.

County of St . Louis,

	

)

HENRY L. WILSON,

Presiding-Tustice .

I, WALTER E. MILLER, Clerk of the County Court in and for said County,
hereby certify the above and foregoing to be a true copy of the proceedings
of our said County Court, on the day and year above written, as the same
appears of record in my office .

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed
the seal of said Court, at office in Clayton, this the

(Seal)

	

Si ed)_

	

WALTER E. MILLER

By

16th

	

day of

	

March

	

, 1942

Clerk County our .
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;TATE OF MISSOURI,

founty of St. Louis,

CERTIFIED COPY OF ORDER

SS.

	

AUGUST TERM 1902

In the County Court of said County, on the 27th day of October, 1902,
:he following among other proceedings were had, viz :

In the matter of the petition of the
Nest St . Louis Construction Company
assignee of the Missouri Water, Light
and Traction Company for Franchises .

The Court having considered the matter of the petition of the West St .
Louis Construction Company, a corporation, assignee of the Missouri Water,
Light & Traction Company, to modify the orders of this Court of dates Febru
ary 17th, 1902, April 14th, 1902, and May 22nd, 1902, granting franchises,
licenses, and permits to the said Missouri Water, Light & Traction Company,
its successors or assigns, and being fully advised and having considered the
premises, doth order as follows :

WHER AS , the said Missouri Water, Light & Traction Company, and its
successors end assigns, the West St . Louis Construction Company, have paid
into the Treasury of the County of St . Louis the sum of Two Thousand
($2000.00) Dollars, and have filed a bond in the penal sum of Five Thousand
($5000 .00) Dollars, for the purpose of saving the County harmless of all
claims and damages for and during the first five (5) years of construction,
and have otherwise complied with the orders of this Court in the premises .

NOW, therefore, be it ordered that the West St . Louis Construction
Company, its successors or assigns, are hereby granted permission, authority
and right to lay and maintain conduits, mains and pipes under, along and
across all public highways as they now exist, or as may hereafter be laid
out or open within the present limits of St . Louis County, under and upon the
following conditions, and provisions.

(1) Before laying any conduits, mains or pipes, from time to time, a
plat or map, showing the approximate location and size thereof, shall be filed
with the Clerk of this Court for the inspection and approval of this Court,
and the supervisor of roads and bridges; Provided, however, that where service
pipes for consumers are to be put in, the maps and plats may be filed, and
work approved after the pipes and connections are put in.

(2) Wherever practicable conduits, mains and pipes shall be laid
approximately parallel to and twelve (12) feet from the center line of all
streets and highways occupied, except at points where deflections and detours
are made necessary by curves in the highway, culverts, bridge, abutments,
or other obstructions or conditions . All such work shall be under the super-
vision of the supervisor of roads and bridges and subject to the approval
of the County Court. The surface of highways occupied by conduits, mains
and pipes shall be restored to the former condition thereof, as soon as prac-
ticable, and any damage to the surface by reason of such occupancy from time
to time shall be promptly repaired by said company, its successors or assigns,
and in no case shall conduits, mains or pipes, be laid under the macadamized
parts of public highways, except where unavoidable, or necessary in crossing
the same . Excavations not to exceed one-half mile in length on any public
highway may remain open at any one time without the consent of the supervisor
of roads and bridges, and when once open must be completed and refilled as
soon as practicable not exceeding the period of thirty days from the commence-
ment thereof. Guard Rails and signal lamps shall be placed at each end of
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excavation and intermediate lamps shell be placed not more than three hun-
dred (300) feet apart along all excavations, to be kept burning during the
night . Temporary crossing shall be provided and maintained at public cross-
ings, and private entrances by said company.

(3) The said company shall at its own expense and without delay cause
any portion of its public line situated along or across any highway to be
lowered to conform to such grade as may be established by the County Court
at any time when notified so to do .

*Jff-IIBIT Apage 7 of 16

Provided that such pipe shell not be lowered until such time as such
grading shall be actually done by the county. The said Two Thousand ($2000 .00
Dollars deposited with the County shall-remain the absolute property of the
county as a guarantee, end shall be maintained and kept on deposit in the
treasury, subject to be drawn upon by order of the County Court to pay for
making repairs of damage done to the surface of any highway so occupied ; pro-
viding, that no repairs made necessary by such company shall be made by any
officer of the county without first giving ten (10) days notice in writing
by order of the County Court to said company to make the same ; and, providing
further, that no order shall be made by the County Court for drawing money
from said fund until ten (10) days notice shall have been given to said
company by the county court stating when and where the work was done, the
amount to be drawn from the said fund and the day upon which said order will
be made . And, provided further, that no repairs shell be made and charged to
said fund unless said repairs shall have become necessary by reason of causes
particularly attributable to the occupancy of the highways by the said
conduits, mains and pipes . The said company, its successors or assigns, shall
within thirty (30) days after due notice from the County Court, as aforesaid,
supply the deficit occasioned by any disbursement from said fund, as afore-
said, so that there shall always be the sum of Two Thousand ($2000 .00) Dollars
in the Treasury of the County far the uses end purposes hereinabove mentioned.
And provided further that the determination by the County Court of the neo-
esaary repairs, or improvements to be made, on account of said occupancy and
use of any and all of such roads and highways along the public line or lines
of said company, its successors or assigns, shall be conclusive and binding
on said company, its successors or assigns, but from which determination by
said court as to the necessity of such repairs being made and the reason-
ableness of the cost thereof, and the liability therefor said company shall
have the right of appeal to the Circuit Court ; And provided further that
the amount named to be paid for work and material furnished in making repairs,
when necessary, as aforesaid shall not exceed the amount paid by the county
of at . Louis for similar kinds of work done, and material furnished in
places adjoining where repairs are made .

A materiel failure and persistent refusal upon the part of said company
to comply with any and all conditions, provisions and agreements herein-
above mentioned, within a reasonable time after due notice in writing to
said company by this court, shall work a forfeiture of all rights herein
under.

(4) This order shall have no force until said company, its successors
or assigns, shall file with the clerk of this court, its acceptance in
writing of the terms, conditions and provisions herein set out, and shall
file with the Clerk of this Court, its penal bond in the sum of Five
Thousand ($8000 .00) Dollars with good and sufficient security to be approved
by this Court, conditioned that said company, its successors and assigns,

	

_
will hold the county of St . Louis harmless from any and all claims for
damages arising from the construction of said work, including the work now don
and that which remains to be done, and that they will comply with all the
terms, conditions and provisions of this franchise for .end during the term



If five (5) years from the date of the acceptance of this franchise, license
ind permit. Said acceptance and bond shall be filed within thirty (30) days
'ram the approval of this order, and,when said new bond is approved, the old
)ond will be eancelled and returned .

STATE OF MISSOURI,

	

)
SS.

'ounty of St. Louis,

	

)

RECIRT L. WILSON,

Presiding Justice .

I, WALTER E . MILLER, Clerk of the County Court in. and for said County,
hereby certify the above and foregoing to be a true copy of the proceedings
of our said County Court, on the day and year above written, as the same
appears of record in my office .

IN TESTIMONY WHERJOF, I have hereunto set my hand and affixed
the seal of said Court, at office in Clayton, this the

lath

	

day of

	

March

	

, 1942

(Seal)

	

(Signed)

	

WALTER E. MILLER
Clerk County Court.
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STATE OF MISSOURI,

County of St . Louis,

CERTIFIED COPY OF ORDER

MAY TERM 1902

In the County Court of said county, on the 19th day of May, 1902, the
following, among other proceedings were had, viz :

In the matter of the Missouri )
Water Light & Traction Company )

WHEREAS, the County of St . Louis, in the State of Missouri, by the
order of the county court of said county entered on the 17th day of February
1902, and amended by a further order of April 14th, 1902, granted to the
Missouri Water, Light & Traction Company, and to its successors and assigns,
certain permission authority and rights fully set forth in the said order of
the county court, and on the terms and conditions embodied in said order, and
in the amendment thereof ; Now, comes the said Missouri Water, Light &
Traction Company, and fully accepts and ratifies the said order and assumes
and undertakes to do end perform all the things set forth in said orders ;
The said company also presents to the Court its bond in the penal sum of
Five Thousand (5000.00) Dollars for the due fulfillment of the conditions
and provisions of the franchise; -- It is ordered by the court that said
acceptance be received and filed and further ordered that said Bond be approv-
ed .

STATE OF MISSOURI,

	

)
) SS.

County of St . Louis,

	

)

HENRY L. WILSON,

Presiding Jhstice.

I, WALTER E . MILLER, Clerk of the County Court in and for said County,
hereby certify the above and foregoing to be a true copy of the proceedings
of our said County Court, on the day and year above written, as the same
appears of record in my office .

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed
the seal of said Court, at office in Clayton, this the

16th

	

day of

	

March

	

, 1942

(Signed)

	

WALTER E. MILLER
(Seal)

	

Clerk County Ccur .

OXHIBIT Apage 9 of 16



STATE OF MISSOURI,

	

)
SS.

County of St . Louis,

CERTIFIED COPY OF ORDER

In the County Court of said county, on the 22nd day of May, 1902, the
following, among other proceedings were had, vie :

In the Matter of the Missouri
Water, Light & Traction Company .

MAY TERM 1902

WHEREAS, it appears to the Court that on the 17th day of February
1902, an order was passed by this court granting permission, authority and
license to said Missouri Water, Light & Traction Company, its successors and
assigns, to use and occupy the roads and streets of the county of St . Louis,
as in said order provided, and upon the terms, conditions and provisions
therein contained ; and, whereas the streets and roads, which said company
were permitted to occupy and use under said order were designated as being in
that portion of St . Louis County, lying West of the City of St . Louis and
South of Clayton Road ; Now, therefore, in consideration of the payment of an
additional One Thousand (,$1000 .00) Dollars to the Treasurer of the County of
St . Louis, for the county of St . Louis, to be used in the same manner and
for the same purpose as the one thousand ($1000 .00) provided for in the said
order of this Court of the 17th day of February, 1902.

Now, therefore, it is ordered that that portion of said order which reads
as follows :-

The Court having considered the matter of the petition of the said
Missouri Water. Light & Traction Company, a corporation, and being fully
advised and duly considered the premises, doth order as follows:

Permission, authority and license is hereby given to the said Missouri
Water, Light & Traction Company, its successors and assigns, to lay and main-
tain mains and pipes under, along and across the public highways of all
that portion of the county of St . Louis lying West of the City of St . Louis,
and South of Clayton Road to connect mains and pipes in said district with
supply of pipes and mains, under, along and across the public highways of
said county, with the pumping station to be located at or near Missouri River
at a point West of or up stream from the outlet of Crave Coeur Lakes, as
hereby given end granted to the said Missouri Water, Light & Traction Com-
pany, its successors and assigns, under and upon the following conditions
and provisions : -

Shell be stricken out and the following be inserted in lieu thereof:-

The Court having considered the matter of the petition of the said
Missouri Water, Light & Traction Company, a corporation, and being fully
advised and duly considered the premises doth order as follows:-

Permission, authority and licenses is hereby given to the said
Missouri Water, Light & Traction Company, its successors and assigns to
lay and maintain mains and pipes, along and across all the public highways
as they now exist, or may hereafter be laid out, of the County of St . Louis,
as hereby given and granted to the said Missouri Water, Light & Traction
Company, its successors and assigns, under and upon the following conditions
and provisions :-
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And that a new Bond be given in the sum of FIVE THOUSAND ($5000 .00)
DOLLARS in lieu of the old bond which will be cancelled and returned .
The new bond to contain the same conditions and provisions as are provided
for in Section 4 of said order of the 17th day of February 1902 ; that all
other conditions and provisions in said order of date of February 17th,
1902, and the amended order of date of April 14, 1902, with reference to
said Missouri Water, Light & Traction Company, its successors or assigns,
shall remain and be in force and be the order of'the Court concerning the
premises and this order shall be held to apply only to the territory which
said Company may operate, and also as to the amount of deposit to be made
and bond to be given .

STATE OF MISSOURI,

	

)
SS.

County of St . Louis,

	

)

By

HENRY L. WILSON,

Presiding Justice.

I, WALTER E . MILLER, Clerk of the County Court in and for said County,
hereby certify the above and foregoing to be a true copy of the proceedings
of our said County Court, on the day and year above written, as the same
appears of record in my office .

IN TESTn5JNY WHEREOF, I have hereunto set my hand and affixed
the seal of said Court, at office in Clayton, this the

18th

	

day of

	

March

	

, 1942

(Seal)

	

signed

	

WALTER E. MILLER
Clark County our .
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In the matter of the Missouri )
Water Light & Traction Co .

	

)

STATE OF MISSOURI,

	

)
SS .

County of St . Louis,

	

)

CERTIFIED COPY OF ORDER

STATE OF MISSOURI,

	

)
SS .

	

MAY TERM 1902
County of St . Louis,

	

)

In the County Court of said county, on the 2nd day of June, 1902,
the following, among other proceedings were had, viz:

It is ordered that the Bond this day submitted to the Court be
approved and permission be granted to withdraw the former bond accepted
May 19, 1902.

HENRY L. WILSON,

Presiding Justice .

I, WALTER E.
MILLER,

Clerk of the County Court in and for said County,
hereby certify the above and foregoing to be a true copy of the proceedings
of our said County Court, on the day and year above written, as the same
appears of record in my office .

IN TESTIMONY WHEREOF, I have hereunto set shy hand and affixed the
seal of said Court, at office in Clayton, this the

16th

	

day of

	

March

	

, 1942

(Seal)

	

(Signed)

	

WALTER E. MILLER
Clerk-County our .
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STATE OF MISSOURI,

	

)
S8 .

County of St . Louis,

	

)

By.

CERTIFin COPY OF ORDER

STATE OF M SSOURI,

	

)
) SS .

	

NOVEMBER TERM 1902
"ounty of St . Louis,

	

)

In the County Court of said county, on the 24th day of November, 1902,
the following, among other proceedings were had, viz .

In the matter of the West St . Louis

	

)
Construction Company,

	

)

Now comes the West St . Louis Construction Company and files with the
Clerk of this Court its written acceptance of all the terms, conditions and
provisions of the order of this Court made on October 27th, 1902, also
presents to the Court for approval its panel bond in the sum of FIFE THOUSAn
($5000 .00) DOLLARS, in full compliance with the provisions of Section 4 of
said order. It is ordered by the Court that said acceptance be received
and filed and further ordered that said Bond be received and filed and approv-
ed, and it is further ordered that the Old Bond approved by the Court on
Tune 2nd, 1902 in the name of Missouri Water, Light & Traction Company, be
ordered cancelled and returned.

EENRY L . V1ILSON,

Presiding Justice .

1, WALTER E. MILLER, Clerk of the County Court in and for said County,
hereby certify the above and foregoing to be a true copy of the proceedings
of our said County Court, on the day and year above written, as the same
appears of record in my office,

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed
the seal of said Court, at office in Clayton, this the

18th

	

day of

	

March

	

, 1942

(seal)

	

(signed)

	

WALTER E. MILLER
Clark- County Dour
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CERTIFIED COPY OF ORDER

STATE OF MISSOURI,

	

SS

	

MAY TERM 1899
County of St . Louis,

In the County Court of said County, on the 3rd day of July, 1899, the
following, among other proceedings were had, viz:

In the matter of the petition of
Suburban Water Company.

	

1

In the matter of the petition of the said Suburban Water Company for
permission to lay water pipe in the County of St. Louis heretofore filed,
and having been heard and considered by the Court, and the Court being fully
advised in reference thereto, it is ordered and adjudged in said matter,
as follows ;

Section 1. Permission and authority is hereby granted to the Suburban
Water Company, a corporation created by and existing under and in pursuance
of the laws of the State of Missouri, its successors and assigns, to lay,
construct and operate water pipes, together with the necessary man holes, fire
plugs, connection and apurtenances, in, along and under the Bonhomme Road or
any other roads, streets, alleys, or public highways within the district or
territory in the County of St. Louis, and State of Missouri, bounded on the
East by the St . Louis City Limits, on the South by a line parallel with and
one half of a mile south of the Clayton Road, on the west by the Denny Road, on
the North by the Natural Bridge Road, for the purpose of supplying St. Louis
Country Club, the Court House of St . Louis County, and the citizens of St .
Louis County within said district with water, to be obtained from the City
of St . Louis, Missouri, the Mississippi, Missouri or Meramec River, or some
other source of supply as may be determined upon by said company, for a
period of fifty (50) years, all for the use and benefit of said Suburban Water
Company, its successors and assigns, are hereby granted permission and
authority to lay, construct, maintain and operate all pipes, man holes, fire
plugs, connections, meters, appurtenances and other facilities, under or above
the ground that may be necessary or suitable for the procurement or convey-
ance and distribution of said water supply from time to time, and to lay,
construct ; maintain and operate water main or supply pipes and appurtenances
in, along or under any road, street, alley or public highway within the
County of St . Louis for the purpose of reaching the source or sources of water
supply from time to time used by said company, its successors or assigns .

Section 2 . The said water pipes, man holes, fire plugs, connections,
metars, appurtenances or other fixtures of said company, its successors or
assigns, shall be constructed, maintained and repaired from time to time
with least practicable delay or inconvenience to the public and at such
places in, under and along the sides of said roads, streets, alleys or public
highways as will least inconvenience the public, provided that this restrict-
ion to the use of the sides of said roads, streets, alleys and public high-
ways, shall not effect or abridge the right of said company, its successors
or assigns, to cross and recross under any of the roads, streets, alleys or
public highways of St . Louis County at convenient angles ; and the said
company shall as soon as the work of laying or constructing said pipes, man
holes, fire plugs, connections, appurtenances or fixtures, shall have been
completed, at its own expense, replace the roads, streets, alleys public
highways or side walk pavements of the same material and in the same condition
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Ls they were previous to the laying or constructing of said pipes, man holes,
-ire plugs, connections, appurtenances and fixtures said company shall be
"equired to fill up all places where pipes were laid, that have settled and
seep the same level with the streets during one year after the pipes were
Laid.

Section 3 . In order to insure the faithful compliance with the
:onditions of Section 2 of this order, the said company shall be required
xithin ten (10) days after the tenth day of July to file with the County
lark a penal bond in the sum of Five Thousand ($5000 .00) Dollars, with two

or more good and sufficient securities to be approved by this Court, which
bond shall be renewed from time to time upon further order of this Court .

Section 4. In furnishing water within said district of the County of
St . Louis, it shall be unlawful for said company, its successors or assigns
to make charges for water in excess of five (5) cents per one hundred (100)
gallons, excepting that the County Court of St . Louis County shall have the
privilege of purchasing water from said company, its successors or assigns
for county purposes measured through meters at the rate not to exceed three
(3) cents per one hundred (100) gallons. The Roll being celled Judge James
H . Brouster of the first district votes : Yes . Judge George Horneker of .the
second district votes : No . and Judge Henry L. Wilson, Presiding Justice votes :
Yes .

STATE OF MISSOURI,

	

)
SS.

County of St. Louis,

	

)

By.

HENRY L. WILSON,

Presiding Justice.

I, WALTER E. MILLER, Clerk of the County Court in and for said County,
hereby certify the above and foregoing to be a true copy of the proceedings
of our said County Court, on the day and year above written, as the same
appears of record in my office .

	

.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed
. the sea}. of said Court, at office in Clayton, this the

16th

	

day of

	

March

	

, 1942

(seal)

	

ISignea)

	

WALTER E. MILLER
Clark County Court-.
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STATE of MISSOURI
. SS

COUNTY

	

OF ST. LOUIS

I, the undersigned, Clerk of the County Court of St . Louis

County, Missouri, hereby certify that I have made a search of the

records in my office, and that the orders of the County Court of

February 17, 1902 ; April 14, 1902 ; May 19, 1902 ; May 22, 1902 ;

dune 2, 1902 ; October 20, 1902 ; October 27, 1902 ; November 24, 1902 ;

and duly 3, 1899, certified copies of which orders are attached

hereto, are the only records that I have found pertaining to fran-

chisee granted to or held by the Missouri Water, Light & Traction

Company, a corporation, the West St . Louis Construction Company,

a corporation, The Nest St. Louis Water k Light Company, a corpor-

ation, or the St . Louis County Water Company, a corporation, except

order of September 15, 1902, granting West St . Louis Construction

Company permission to erect poles and wires on public highways ;

except order of June 12, 1902, granting Missouri Water, Light &

Traction Company authority to establish a switch track ; except

order of October 11, 1902, granting West St . Louis Construction

Company authority to erect poles and wires on highways ; except

order of August 18, 1902, granting West St . Louis Construction

Company authority to establish a switch track ; except order of

August 13, 1902, acknowledging receipt of One Thousand Dollars

($1,000 .00) paid under the provisions of order of September 15,

1902; and except orders made from time to time granting permits

to excavate and lay pipes on certain streets, a list of which

orders is attached hereto.

IN TESTIMONY WHEREOF, I have hereunto set my hand and af-

fixed the seal of said Court at my office in Clayton, Missouri,

this 18th day of March, 1942 .

(s)

	

WALTER E. MILLER
(SEAL)

	

WALTER T =21f,
Clerk of the County Court,

BY.
Deputy .
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LEGAL OPMON

lU-IIBIT B page 1 of 37

The attached legal opinion is undated, but is believed to be at least seventy years old.
The only original copy of the opinion in the Company's records is on carbon-produced tissue,
attached to backing paper bearing the printed name ofthe law firm ofPolk, Fahey & Switzer,
509 Olive Street, St. Louis Missouri. No other information regarding the origin of the opinion
is known to exist.
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M S M O R A N D U M

THS ST. LOUIS COUNTY HATISR COMPANY HAS A PSRP)sVUAL FRANCHISE FROM
THE STATE OF 1QISSOURI TO LAY AND MAINTAIN ITS PIPS" IN THg PUBLIC

__- H OX9 OF ST. LOUIS OOlTNTY .

FAO-9

The Missouri Water, Light & Traction Company was incorpor-

ated on March 11, 1899, under the provisions of Chapter 42, Article

8, of the Revised Statutes of Missouri, 1889, for the purpose,

among other things, of owning and operpting water works, of buying,

owning end selling franchises, pipes, conduits, reservoirs, and to

do other mote necessary and desirable in carrying. out the purposes

stated,

On the lath day of February, 1902, it appears by the rec-

ords of the County Court of 9t . Louis County that the Court heard

the petition of the 'fissouri Water, Light & Traction Company for

permission to lay and maintain water mains under, alone and across

the public highways of St . Louis County . Thereafter, on February

17th, the Court entered an order giving and granting to the

Missouri Water, Light & Traction Company, its auooess~rs and as-

nigne, "permission, authority and license

	

to lay and

maintain mains and pipes under, along end across the public high-

ways of all that portion of the County of 3t . Louis lying went of

the City of St . Louis and mouth of the Clayton Road ; to connect

mains and pipes in said district with supply pipes and mains under,

along and across the public highways, with a pumping station to be

located at or near the Missouri River ' * " .^

The order further provided that before any pipes are laid

their location on the public highway must first be approved by the

County Court ; that all work on the highways should be done under

the supervision of the County Road Commissioner, subject to the

approval of the Court .

There follow provisions concerning the repair of the high-

ways and the manner of laying pipes .

	

It provides that all exoa-
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vatione should be kept on a level with the plans of the streets

that may be need "during the life of the franchise of said Com-

pany, Its euooessors or assigns ." There follow also provisions

for changing the location when highways are changed.

The order contains the following provision :

"This order shall have no affect or force until
said Company shall file with the County Court its
acceptance in writing of the terms, conditions and
provisions herein set out and accompany the same with
the receipt of the County Treasurer of the sum of one
Thousand Dollars (41,000,00), which said sum shall be-
come the absolute property of the County as a guaranty ."

It provides for the use of said money in repairing high-

ways under certain olroumstancea, and provides that the Company,

its successors and Assigns, shall keep the fund deposited in the

amount of One Thousand Dollars ($1,000 .00) .

The order further provides for s bond in the sum of Five

Thousand Dollars 05,000 .00), conditioned that the Company will

hold the County harmless from all claims for damages, and that

they will comply with all the terms, conditions ~?nd provisions

of the franchise for and during the tern of five (5) years from

the date of the acceptance of the provisions of the order. Fi-

nally, the order provides that, upon failure of the Company, its

successors or asnigna, to comply with all the conditions of the

franchise, the same shall be forfeited .

On the 24th of February, 1902, the County Court read the

minutes of the meeting of February 17th but did not approve the

minutes of the order pertaining to the t!issouri :5atar, Ligbt L¢

Traction Company and continued the matter. On April 14th, the

Court entered an order granting the Company until Suns 2, 1902,

to file its acceptance of the order of February 17th, in writing,

and make the payment of one Thousand Dollnre (x1,000,00), On

May 19th, the record shows that the Company appeared before the

Court and acoopted and ratified the order of February 17th, as

amended, and presented its bond, which wan accepted and approved .

The order further. stated : "It is ordered by the Court that said
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acceptance be received and filed ."

On May 22, 1902, the Court entered an order that, In con-

sideration of the payment of an additional One Thousand Dollers

(41,000 .00), the Court amended the order of rebruary 17th to

provide that "permission, authority and license Is hereby given

to the said Missouri P~ater, Light & Traction Company, its success-

ors and assigns, to lay and maintain mains and pipes along and

across all the public highways na they now exist, or may hereafter

be laid out, of the County of St . fouls, is hereby given and

granted to the said Missouri ?:star, Light d-. Traction Company, Its

eucoessors or assigns, under end upon the following conditions :",

the conditions being that a now bond be filed. On June 2, 1902,

it was ordered that the new bond be approved .

On October 27, 1902, on petition of the rest St . Louis

Construction Cos:peny, assignee of kiasouri 'ttater, Light R Treetion

Company, the County Court by order, acknorledging that the fie

souri Water, Light 3: Traction Company, or its designs, had paid

the sum of Two Thousand Dollars (2,080 .00) end filed an approved

bond and had otherwise complied with the orders of the County

Court, amended or supplemented the above mentionc4 orders in re-

spects not material here .

By deed dated Xay 23, 1902, and recorded in flock 137,

Page 270, in the office of the Recorder of Deeds, St . Louis County,

Ulasourl, the Missouri water, Light k Traction Canpany sold and

assigned to the Y;ast St . Louis Construction Company, its success-

ors and assigns, all its rights, frsnohiaes, rrivileges and con-

tracts, and other interests in the County of St . Louis, Missouri,

and especially all franchisee and contract rights from the City

of Xlrkwood, City of wabster Groves, and other Cities, towns end

villages in St . Louie County, and also its rights and privileges

acquired from the County of St. Louie of any kind and nature what-

ever, the Vest St. Iouls Construction Company assuming nil the

obligations and undertaking to perform said obligations under the

franchisee assigned .
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On August 11, 1909, the St . Louis County Court granted the

West 9t . Louis Construction Company the right to erect poles and

wires over any public roads, highways, avenues and allays in St.

Louis County necessary to the use of its water plant . Other

similar orders were made at the petition of the 3t . Louis County

Water Company.

By deed dated August 1, 1902, and recorded in Book 139,

Page 428, in the office of the 'Recorder of Deeds, 3t . Louis County,

^+issouri, the West St . Louis Construction Company Granted and as-

signed to the West St . Louis Water.& Light Company, and to its

successors and assigns, certain franchises and contrast rights

granted to the Missouri Water, Lipht & Traction Company by ordi-

nance of the City of Kirkwood of Nove,%ber 93, 1901, by ordinance

of the City of Webster Groves of the 17th of February, 1902, and

by order of the County Court of St . Louis County February 17,

1902, as emended by order of April 14, 191)2, and subsequent or-

ders, and to pest St . Louis Construction Company by the City of

Ferguson June 17, 1900, and by other cities and towns in St .

Louis County, said 'lost St . Louis 'inter & Light Company to have

and to hold the same, its successors and assigns, forever, the

latter undertaking to perform the obligations of said franchises .

By deed dated April 99, 1903, and recorded in Book 142,

Page 72, in the office of the Recorder of Deeds, 9t . Louis County,

'diasouri, the Went St. Louis Construction Cnmnany iSranted and as

signed to the West St . Louis +later & 7dght Co^ipany, its successors

and assirns, all franchises acquired by the Construction Company

from Autniet 1, 1902, from the County of +t . Louis, or from any

other city, town, corporation or person in Ft . Louis County, the

Water Company agreeing to perform all the obligations of said

franchises .

By deed dated January 20, 1926, and recorded in Book 744,

rage 599, in the office of the Recorder of Deeds, St. Louis County,

Missouri, the West St . tnula tinter & Light Company granted and
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assigned to St . Louis County Water Company all its rights, priv-

ileges, rights of way, franchises, easements and licenses, from

whomsoever secured or acquired, including all its goodwill, real

estate and all its personal property .

After the West St . Louie Construction Company undertook to

construct the water works end distribution system, it was completed

promptly, and the distribution system and plant have been extended

and enlarged constantly from time to time in accordance with or-

ders secured from the County Court by the Construction Company,

or its assignees, as provided in the order of the County Court .

At the time of the granting of the franchise by the County

Court of St. Louis County to the Missouri Water, Light & Traction

Company and West St . Louie Construction Company, there were cer

tain incorporated cities in St . Louis County, namely, Kirkwood,

Webster Groves, Ferguson, Bridgeton, and Florissant or St . Ferdi-

nand . Subsequent to 1908, a number of other unincorporated towns

or villages were incorporated as cities, towns or villages, and,

in the case of a number of these later towns or villages, the

West St . Louie Water F. Tight Company or the St . Louis County Water

Company have obtained, at various times, toenty-year franchises

for the use of the streets, avenues and other public places within

such cities, for the purpose of maintaining mains and pipes . In

the case of most of these cities incorporated subsequent to the

granting of the county franchise, the ordinance granting the fran-

china contains a paragraph along the following linen!

"Said St . Louis County Water Company is now
operating under the rights and privileges given by
the County Court of St . Louis County to the ttisaouri
Water, Light & Traction Company and the Voat St .
Louie Construction Company, which rights and privi-
leges now belong to the St . Louis County Water Com-
pany, and nothing herein contained shall deprive
the Company of any rights to which it may be entitled
under the above mentioned orders of the County Court
of St . Louis County ."

In the case of two cities, incorporated after 1908, namely,

iadue and Shrewsbury, the ordinance !;ranting the twenty-year

franchise does not include a reference to the rights and privi

leges granted by the St . Louis County Court .
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Tim count COURT OF ST . LOUIS COUNTY, IN Tnz YzAR 190x, WAS AUTHOR-
IZED TO ORANT PSRPATUAL FRANOHISF.B FOR TR& TJSS OF TH3 PUHLIO HIOH-
1AYS OF ST . LOUIS COUNTY TIM OR TIiSREAFTKR RXISTIN0 .

A .

	

NATURS 0$ A FRANOH188.

In general, it has been determined by the great weight of

authority, including the Courts In PSissouri and the Federal Courts,

that no person or corporation has the inherent power or right to

use the public highways and roads of the State for the installation

and maintenance of public utility facilities unless granted the

privilege by the State . This right to use the public ways for such

purposes is called a "franchise" and can be granted only by the

Legislature or by some local authority to whom the Legislature

has delegated such power .

See Dillon on tfitnicipal Corporations, Fifth Ldition,
goo . 1214.

In the case of State vs . Springfield City Water Co ., 345

Mo . 6, 131 S.R . (2) 595, the Court stated, page 559 :

"It In unquestioned low that neither an in-
dividual nor a corporation has any natural or
inherent right to use public streets except for
ordinary traffic ; that if a corporation possesses
the right to make special uses of public streets
for its equipment, that right must have been spe-
oially conferred upon it by the state in the form
of a franchise . Although such franchise rust in
the final analysis come from the state, it may be
granted by a municipality within the scope of Its
charter as the agent of the state ."

See also State vs . Mo . Utilities, 331 Ho . 337,
53 S.W . (2) 394 .

A municipal corporation, city or county, has no inherent

power to grant n franchise or license to use the public ways and

its power In limited to that conferred on it expressly or by im

plication by the State Constitution or Legislature . The ultimate

source of franchisee to the State, and, where a franchise under

authority In granted by a municipal novernnent, the grantee there-

after occupies the streets not as a licensee but by virtue of a

grant by the State .

Louisville vs . Cumberland Tel . & Tel . Co., 224 U.S.
049, 56 L. 2d. 934 .
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Grand Trunk Western By. Co . vs . south Bend, 227
U.S. 544.
3 Dillon, Fifth Mition, 1942, Sao . 1745, and
see . 1750, page 665.

A franchise once granted is not a more revocable license

nor an interest in real estate, but is in the nature or a contract

constituting property within the protection of the Fifth and Four-

teenth Amendments of the Constitution of the United States so soon

an the franchise is accepted and noted upon .

Louisville vs . Cumberland, 224 U.S . 649, 56 L.sd . 934 .
Owensboro vs . Cumberland Tel . k Tel . Co., 230 U.3 .

58, 57 L. tic . 1389 .
:State ex rel Kansas City YR . Bast 5th St . By. Co .,

140 No. 539, 548 .
Boise Artesian Water Co . vs . Boise City, 230 U.S . 84,

87 L. Ad . 1400 .
Ohio Pub . Ser . Co . vs . Ohio, 274 U.S. 12,

71 L. Bd. 898.
Uld Colony Trust Co . vs. Omaha, 230 U.S . 100, 57 L.Ad . 1410 .
Grand Trunk Western By. Co . vs . South Band,
227 U.S . 544.

City of Fort Worth vs . Southwestern Bell Tel . Co .,
80 Fed . (2) 972 (1936) .

Dillon, Fifth Adition, Sao . 1214.

Where the Supreme Court of the United states is called upon

in the exercise of its jurisdiction to decide whether state legis-

lation impairs the obligation of a contract involved in a franchise,

the Court will determine upon its own independent judgment whether,

under the existing state law, there was a contract, what obliga-

tions arose from it, and whether those obligations have been im-

paired by subsequent legislation.

however, where a contract relied upon arises from a State

law or ordinance, the Federal Court will not give to such law or

ordinance a meaning in conflict with the settled rule of the State

at the time the law or ordinance was enacted .

Annie Water Works vs . Ennis, 233 U.S. 652, 5'3 : . .;" I . '130 .

WIIBTT B page 9 of 37

Detroit United By. is . Detroit, 242 U.S. 238, 249, 61 L.M . 2F."
Louisville Gas go . vs . Citizens Ues, 115 U.S. 683, 697 .
Stearns Va . Mon., 174 U.S . 223, 232, 233 .
Louisiana By. vs . Behrman, 230 U.S. 104, 170, 59 L .lsd . 175 .
Railroad Commission vs . Eastern Texas Railroad
Co ., 264 U.S. 79, 86, 68 L. . :;d . 560 .
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At that time, the State exercised no direct control over

public highways . There was no public Stnto Highway Department

or State Highway enginser, or any analogous official or department .

The first legislation of such nature was scooted in 1907 (Laws

1907, page 406) when the office of State Singinear was created .

The engineer was to be appointed by and be under the supervision

of the State Agricultural Department, and his duties were to

devise plans of construction rtad maintenanca and to assist county

courts, city oounoils and township boards and road commissioners

having authority in road construction, "hen requested, and to send

out informative material . In 1915, (iriws 1913, page 697), the

Highway Department was first created with a State Highway Commis-

aloner . The only power this official had, in addition to the

powers of the former State Highway Engineer, was "with the consent

and assistance of the County Court and the County Highway Xngineer

of the several counties ' ' ` to establish certain roads, to be

known as standard gauge roads, by prescribing the width of the

roadbed, also the grading, also the rise and elevation by rod."

The first legislation creating a :State Highway Department having

supervision of roads in any sense comnarable to that they now

have was enacted in 1917 .

So, in 1902, the only legislation governing roads and high-

ways in unincorporated areas was that found in the legislation

governing the construction and maintenance of roads in counties.

The pertinent constitutional provisions are as follows :

Article VI, Section 36, provided :

"In each county, there shall be a county court,
which shall be a court of record, and shall have
jurisdiction to transact all county and such other
business as may be prescribed by law."

Article %, Sec . E2 :

"The County Court * ' I may, in their dis-
cretion, levy and colloot, ' ` " a special tax
" ` ° to be used for road and bridne purposes,
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Article E, Sao . 12 :

"That with such assent, any county may be al-
lowed to become indebted to a larger amount for the
grading, construction, paving or maintaining of
paved, gravel, maeadamise4 or rook roads and neoss-
eery bridges and oulverts therein ' ` '" ."

The construction, maintenance and supervision of public high-

ways in St . Louis County in 1909 was governed by Article I, Chapter

151, Revised Statutes of 71issouri, 1899, as modified by the provi

sions of Article IV, Chapter 151, pertaining particularly to re-

pairs end maintenance. Article 1, as modified by Article Iv,

provided for the construction of new roads on petition to the

County Court if the County Court was of the opinion that the facts

justified the location of the change at the expense of the County,

provided that the width of the roads was to be determined by the

County Court, and provided that the elected County Surveyor should

be ex officio Commissioner of Roads and Bridges . Under the provi-

sions of Article Iv, the County was divided into divisions by the

County Court and an overseer of each division appointed by the

County Court and removable by the County Court . The County Court

contracted for the repair of roads, same to be done under the

supervision of the overseer, and all contracts were let by the

County Court . See . 9451 of Article 1, Chapter 151, Revised

Statutes, 1899, provided that "the Board shall have sole, a%-

olusive and entire control. and jurisdiction over all public high-

ways within their district, outside of any incorporated city,

town or village, to construct and improve such highways, and

shall keep the same in " ° ' order ' " f ." However, under

the setup in St . Louis County, there were no boards or road com-

missioners, but rather overasers appointed as provided in Article

IV. Article VI, Chapter 151, Revised Statutes, 1899, Sea . 9549,

applicable to roads in unincorporated towns and villages, pro-

vided an follows :

"All streets and alleys in unincorporated towns
and villages shall be under the control of the County
Court, and governed by the laws relating to roads and
highways ."

OXHIBIT B page 11 of 37



While the County Court is only the agent of the County,

with only those powers granted by laws (see State ex rel vs .

Harris, 95 &1o. 29, Jensen vs . Wilson Tp., Gentry County, 145 S.W.

(2) 878) end has only such implied powers as are necessary to

carry out and make effective the purposes of the authority ex.

pressly granted, (see King Va . Varies County, 849 S.W. 418; Blades

vs . Hawkins, 840 Ho . 187, 195), it Is apparent from the above oon-

stitutional end statutory provisions that the County Court of St .

Louis County, in the year 1902, had general supervision and con-

trol of the highways . The Commissioner of Roads and Bridges could

not act without the authority of the County Court, and overseers

were appointed and removable by the County Court and acted only

under the supervision of the County Court . No authority over high-

ways in unincorporated areas was lodged in any authority but the

County Court of the County . Whatever administrative authority ex-

isted was lodged in the County Court .

In Owensboro vs . Cumberland Tel. & Tel. Co ., 280 U.S . 58,

I.e . 68, 57 L . Ad. 1389, it was held that a city, having the power

to regulate the streets, had the power to grant franchises to use

the streets. The Court stated, I.e . 66 :

"Owensboro was granted a special charter in 1882,
by which among other things, it was given power 'to
regulate the streets, alleys, and si owalks and all
improvements and repairs thereof .' If the county fis-
oal courts had power to grant to such companies a
franchise to place their poles and wires along the
public roads of a county under the statute giving them
'general charge' and the right to 'supervise' such
roads, it logioaliy follows, as stated in American
Car !e Foundry Oo, vo. Tohnoon County (147 Ky. 69, 71)
supra, that the City of Owensboro, under the power
'to regulate' its streets and allays, had ample author-
ity to grant a franchise to the telephone company to
place and maintain ito poles and wires upon the streets ."

In Covington vs . South Covington Street Ry . Co ., 246 II . S.

418, 62 L. Bd. 802, the Court stated :

"The question of the power of the city to grant
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a perpetual franchise needs but a few words . Hy
statute the streets were 'vested in the sit',' and
the authorities of the city were given 'exclusive
control over the sane,' end in another section the
council was liven 'exclusive power to establish and
regulate "

	

' all sidewalks, streets, alleys,
lanes spaces and commons of the city' ' ' ', Ro
deoMon of the state court is brought to our atten-
tion that calls for any hesitation in following the
authority of Owensboro TO . Cumberland Tel=1. 00.,
230 U.S . 68, 87 L. VA . 1584, and pronouncing the
authority complete ."

In Old Colony Trust Co, vs . Omaha, 230 U.S . 100, it was

held that the City of Omaha had the power to grant franchises "by

virtue of its charter under which it had the power to care for,

.manage and control the city, to provide for the lighting of the

streets and to oars for and control streets, avenues, parks and

squares within the City ."

See also Blair Va . Chicago, 201 U.S. 400, 454, 50 L.id . 801 .

In State ex rel at . Louis Underground Service Co . vs . Mur-

phy, 134 Mo. 548, 561, it was held that the city had the right to

grant a franchise for underground electric sires for public use,

but not for private use, by virtue of the provisions of the charter

vesting in the city the power end control over the streets and

other public property and the power to establish, open and vacate

all streets, public grounds and squares and regulate the ties

thereof . The Court stated :

"tinder the power thus delegated It cannot now
be questioned that the municipal authorities can per-
mit the use of the surface of the streets for the
erection of telegraph and telephone poles, and the lay-
ing of railroad tracks ; the space above the surface for
stringing electric wires for the transmission of mess& sm
and the creation of light, and way also permit the laying
of water and gas pipes, and sewers, beneath the surface.
Julia Building Amen . vs . Hell Tel . Co ., 88 Mo. 268; Bt,
Louie vs . Bell Tel. Go ., 96 Mo . 6291 rsrrenbeah vs.
Turner, 86 Mo. 4161 Schopp vs. 8t . Louis, 117 Mo . 116 . "

in state ex rel xsnsas city vs . Corrigan street By. Co .,

85 Mo. 265, the Court held that the city had the power to grant

by ordinance to a railroad oospany the right to construct, main

tain and operate a horse railroad, by virtue of the usual powers

of a general nature enjoyed by municipal corporations over streets,

See also Pike's Peak Power Co . To . Colorado Springs,
105 red . 1 .

4XHIBIT B page 1 3 of37



Detroit Citizens Railroad Co . vs . Detroit, 64 Fed . 688,
86 L.R.A. 667.

Dillon, Municipal Corporations, Fifth Edition,
Sec . 875 .

Before counties were given any specific authority by the

Legislature to consent to the use of public highways, county fran-

chises were, nevertheless, recognized by the Supreme Court . In

Westport vs . Mulholland, 159 No . 86, 60 3 .91 . 77 . the Court recog-

nized a franchise granted in 1877 by the County Court of Jackson

County to a railroad to construct and maintain a street railway

on the county road .

Apart from any specific legislation, the County Court of

St . Louie County, by virtue of its control over the public highways

of the County, very probably had the cower to grant n franchise for

the maintenance of water mains in the highways .

D .
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Seotion l of the Ant opnroved !!eroh 1.9, 1001, sesainn Taws,

19o1, page 253, is as follows :

"No ` t ' corporation shall * ' * lay and
maintain pipes ' " " mains, " '" - for any purpose
whatever, through, on, under or across public road,
or highways of any county in this state without first
having obtained the assent of the county court of such
county therefor " * " ."

This Act was declared to be an emergency Act because of the doubt

existing as to the authority of county courts in such matters .

This statute is apparently merely prohibitory and does not

expressly, in so many words, grant to the County Court of St.

Louis County the power to grant franchises . It merely prohibits

the laying of pipes without the assent of the County Court . How-

ever, thin form of statute is very aomnan and has been universally

construed to delegate to the municipal authority involved the

power, not only to consent to the use of the htghways, but to de-

termine the conditions upon which the highways shall be used and

to stipulate the duration of the right to use the highways and,

in effect, to grant a franchise .
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In Ohio Public Service Oo . vs . Ohio ex rel Fritz, 274 U.S .

12, 71 L. Rd. 898, the Court construed a similar statute, which

provided that :

"No person or company shall place, string, eon-
struot or maintain any line, wire, fixture or appliance
of any kind for conducting electricity for lighting,
heating or power purposes through any street allay,
lane, square, place or land'of any city, viliage or
town, without the consent of such municipality ' ' ' ."

It was held that the city had the power under this statute to grant

an irrevocable franchise .

In Louievil.le vs . Cumberland 'Pal . & Tel . Co., 224 U.S . 649,

58 L . Ld . 934, the Court held that the city had ample power to

grant a franchise where a company was chartered to construct and

maintain telephone lines in the streets of Louisville "with and

by the consent of the City.'!

In State vs . Mi"ours Standard Tel. Co ., 85 S.N . (2) 613,

I.e . 818, 337 Mo. 84?, it was hold that a city had the right to

grant a franchise, limited in duration, under the provisions of a

similar statute :

"We think it is well settled by the decided
weight of authority that, where a city is author-
ized by statute to give or to withhold its consent
to the use of its streets by a public utility, upon
giving its consent, the city can impose reasonable
conditions upon the exercise of the right or franchise
granted and that among the conditions that It can
rightfully impose is one limiting the duration of the
franchise."

In Nook va . Bovicn, 144 .So . App . 331, it was held that a

city had the power to grant a franchise to s telephone company for

twenty years under a statutory provision authorizing telephone

companies to erect poles in cities after obtaining consent of the

municipal authorities .

In State vs . Springfield Water Co .,131 S.W . (a) 525, 345

:4o . 6, the Court held that a city had the right to grant a franchise

under Section 961, Revised Statutes, 1879, providing that a water

company should have the power to lay pipes for water through the

streets of any municipality with the consent of the municipal

authorities, under each reasonable regulations as they might

prescribe .
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In Ghee vs . Northern Union Gas, 158 N,Y . 510, 313, referring

to the 163a1 Consent of the municipal authorities under a statute

empowering a Corporation to lay gas Conduits on streets on such

Comment, the Court stated:

"It operates to create a franchise by which is
vested in the Corporation receiving it a perpetual
and indefeasible interest in the land constituting
the streets of a municipality . It is true that the
franchise comes from the state, but the act of the
local authorities, who represent the state by its
permission, end for that purpose, constitutes the
sot upon which the law operates to create the fren-
ohieo."

In State ex rol Hagerman 7a . 'leotric Py. Co ., 279 Mo . 616,

the Court stated :

"Under the Constitution or this state, its
right to operate its street railway over the public
highway (the bridge) could only be exercised by the
consent of the local authorities having control
or the highways proposed to be occupied by much
street railway (Constitution, Article 12, Section
20) . When it obtained this permission to operate
its street railway on this public highway for fifty
years, the legislative grant instantly became ef-
fective and vested in appellant a valuable franchise
wholly distinct from its franchise of artificial
entity ."

In Mo .Luillan on Municipal Corporations, Fifth Edition, See-

ties 1750, page 665, the author states :

"The ultimate source of franchises to use the
streets in all cases being the state, 'the difference
between municipal power to grant them and authority
to consent to the exercise of then is a difference of
words rather than of substance,' and constitutional
provisions or statutes prohibiting the use of the
streets of a municipality, without the consent of
the -municipality, are to be construed the same as if
they expressly authorized the municipality to grant
the use of the Otranto to such companies ."

Andrews vs . National roundry,61 Fed . 782, 788 .
Houston vs . Houston City Ry . Co ., 83 Ter . 548,

19 3.W. lE7 .
Lager vs . San Antonio, 57 S.W . 61 .

In Houston vs . Houston, supra, the Constitution prohibited

the Legislature from granting a right to operate a street railway

within any city or on any public highway without the consent of

the local authorities having control of the street or highway

proposed to be occupied . The Court stated, page 1291

"While section 7 of Article 10 of the State
Constitutioa is entirely prohibitory, and not per-
missive, still it is a clear recognition of the
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right of any city to give its consent to the nos
of its streets by street railway companies, and it
contains no limitation of the length of time for
which such consent may be given."

In Andrews vs . National Foundry and Pipe Works, 81 Fed . 788,

the Oity of peon%O, Wisconsin, was authorized by its charter to

enact ordinances for the benefit of the health of its citizens to

provide for the supply of water, and every city of Wisconsin was

authorized "to permit," eubjeot to rules and conditions of its

own chains, "the laying of pipes in the streets and alleys and

the maintenance and use of such pipes for the purpose of convey-

ing water." The company wan incorporated with authority to es-

tablish and operate water works . The Court stated, page 788:

"By its act of incorporation, the Uounto Water
Company came into being, endowed, not with the right
to establish and operate water works in Ooonto, but
with capacity to receive that right or privilege upon
such terms as the city should consent to grant, but,
though onpable of receiving, it could acquire no com-
plete or effective right or franchise without the
0onaont, ^nd there is no impropriety, legal or verbal,
in saying without the grant, of the city . The ulti-
"ate s .iuroe of stich franchises in all cases being the
state, the difference between a municipal power to
grant then and authority to contract for or to consent
to the exercise of them is a difference of words rather
than of substance " "` ` .

"8o here, not by reason of a constitutional pro-
vision, but by statute . the ultimate efficient right
could be acquired only by not and consent of the city
authorities, which they could !grant or refuse at their
pleanore ."

3tatuten eimilar to the one involved here are very common

and it is nlesr that the ordinary method of authorizing local

authorities to grant franchisee to by a prohibition of the use

of the hiohwnys without the consent of each authorities . Many

examples are sot out in 3 Dillon, Municipal Corporations, page

1934, Fifth Mition .

W jog-V09-oh-B!"
a~r

It has been established by the great wataht of authority

that, unison restricted by constitution, statute or its own

charter, a municipality, with the power to grant franchises,

s'"
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has the power to sake such franchises irrevocable or perpetual.

There were as coastituttonal, statutory or other restrictions on

the power of the County Court to determine the duration of the

franchise is this ease.

In State we, Springfield City Mater Co ., 345 Mo. 6, 181

S. M. (2) 585, the City of Springfield granted a perpetual fran-

shise .

Section 951, Revised Statutes, 1879, provided that a water

oompany should have the power to lay pipes for water through the

streets of any municipality with the consent of the municipal

authorities, under such reasonable regulations as they might pre-

scribe .

Section 952, Revised Statutes, 1879, authorised the maaioi-

pal authorities to contract with a water company for supplying

water to public places for W length of tins not exceeding twenty

years. The City of Springfield granted a franchise which the

Court construed to be a perpetual one . The Court stated that,

unless More wan nom* specific limitation upon the power of the

City of Springfield to great the perpetual franchise, the same

was intro vises .

	

After discussing Sections 951 and 958 above,

the Court stated%

"A careful reading of the two sections dis-
closes that they were intended to deal with two
eeporate ".sattars% first, the power of the munici
pality to great its consent to the utility to use
its streets for the purposo of laying mains eta.,
as a necessary incident to its ordinary business
of supplying service to private consumers
This matter is dealt with in Section 951 ; second,
the right of the city to contrast with the utility
tar lighting the ~ublie streets and for supplying
water for the public streets, that is, for fire
extinguishing, sans flushing etc . This letter
subject is dealt with is Section 952 and it is
this type of contract which, under section 952,
was at this tins subject to the twenty-year lwta-
tion and the requiremeat of popular approval.

	

It
will be seen that, under the vies than taken of
the two statutes, the mere:granting of the street
easement was sot subject to say limitation as to
time, not was if necessary' to submit that proposi-
tion to the voters of the city. On this base, we
hold that the City on Springfield had power to grant
a franchise to can its streets for the location of
water main*.'
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In State ex inf. Chaney vs. West Missouri Power Oo ., 313

Mo . 883, 300, the Court stated)

"At the time tha franchise involved in this
controversy was granted, no limitation with respect
to the duration of such franchise was imposed by
the general law of the state or by the charters of
cities of the third class . It must, therefore, be
hold, in view of the decisions just referred to,
that the ordinance of the City of Varrensburg In
expressly granting a right in perpetuity was valid
and effectual for that purpose ."

Northern Ohio Tra . & Lt . Co . vs . Ohio, 245 U.S. 574,
52 L. e"d . 481.

Ohio Public Service Co . vs . Ohio, P74 U.S . 12,
71 L. St . 898.

Louisville vs . Cumberland Tel . da Tel., 224 U.S . 649,
56 L. Sd . 934 .

Russell vs . Sebastian, 233 U.S . 196, 56 L . Esc . O! . .
Old Colony Trust Co . vs. Omaha, 230 U.S. 100 .
Grand Trunk Western Ry . Co . vs . South Bend,

28,7 U . S . 544.

A perpetual non-exolueive franchise does not violate the

constitutional provision against the irrevocable grant of special

privileges .

In Old Colony Trust Co . vs . Omaha, 230 U.8 . 100, it was

expressly held that the grant of a perpetual non-OXCIUaive fran-

ohise did not violate the provision of the Nebraska Constitution,

Section 16, Article 1, which declares :

	

"No law making any ir-

revocable tyrant of special privileges or immunities shall be

passed ."

State ex inf. Chaney vs . West Missouri P'owsr Co., supra .
State vs . Springfield, supra .

Re have found no constitutional, statutory or other limita-

tions upon the right of the County Court to make the franchise

irrevocable or perpetual . Therefore, the County Court had the

power to grant a perpetual franchise .

M199.R

	

0

	

R COUP-MY

The Missouri Water, Light & Traction Company was incorporated

under the provisions of the Revised Statutes, 1069, Chapter 42,

Article 9, governing manufacturing and business corporations .

Section 8760 provides that the article shall state among other

things :
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"Sixth, the number of years the corporation
in to continue, which in no case shall exceed fifty
years."

Section 2770 provides that :

"The persons so acknowledging such article ` ` '
shall, for the period not to exceed fifty years next
succeeding the issuing of such certificate by the
Secretary of State, be a body, corporate ."

Section 2771 provides that corporations may be created

under that article for the purpose, eaong others, as stated :

"Ninth, to supply any town, city, district,
neighborhood or village with gas or water ; * ' " ."

Section 2783 provides that any corporation organized under

the article should hove the authority to carry on its operations

in any part of the state .

Section 2793 provides :

"Any corporation formed under the provisions of
this article, for the purpose of supplying any town
city or village with gas, electricity or water, shall
have full power to manufacture and sell, and to fur-
nish such quantities of gas, electricity or water as
may be required In the city, town or village, district
or neighborhood where located, for public and private
buildings, or for other purposes ; and such corpora-
tions shall have the power to lay conductors for con-
veying gas, electricity or water through the streets,
lanes, alleys and squares of any city, town or village,
with the consent of the municipal authorities thereof,
and under such reasonable regulations as said author-
ities may prescribe."

Section 2794 provides that municipal authorities of any

city were authorized to contract with any ouch corporation for

the supply of water for e term not to exceed twenty years .

Section 2795 provides as follows :

"Any corporation, company or individual pro-
posing to supply with water any city, town or village
shall have the right to * * F lay pipes for the
conveyance of water in, over or through any lands sit-
uated between the source of water supply and the point
of delivery of said water, and to acquire by condemna-
tion sufficient lands upon which to build works for the
pumping, storage, distribution and management of water."

The above statutes were not changed in the Revised Statutes, 1899 *

The Missouri Water,Light a Traction COnpany was incorporated
March 10, 1899 . The Articles of Incorporation state that the eor-

poratioh was formed for the purpose of constructing, acquiring and

operating water works, with the right to buy and own franchises .
While its corporate life was limited to a period of fifty years,
it had the power, nevertheless, to aogaIre n franchise extending
beyond the life mf the corporation .

State ex rel vs . Laclede, 102 Mo . 472, 482, 14 S.W .
974, 979, 15 8.1 . 385.
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II .

THE COUNTY COURT OF ST, LOUIS COUNTY ORA1;TED A PERPETUAL FRAN-
CHISE TO TUB MISSOURI WATER, LIGHT do TRACTION C49PANY TO MAIN-
TAIN ITS MAINS AND PIPES IN THE PUBLIC RICHWAYS AND ROADS OF
ST. LOMB COUNTY .

A. THE GRANT OF A FRANCHISE WAS PROPERLY MADE AND ACCEPTED .

The grant of the franchise in this case was in the form

of an order entered on the records by the County Court, giving

to the Missouri :+ater, Light k Traction Co ., its successors and

assigns, -permission, authority and license * * * to lay end

maintain mains and pipes along all the public highways an they

now exist, or may hereafter be laid out, of the County of St,

Louis * * " .^ P111s consent of a municipality to use the streets,

which, as we have seen, constitutes a franchise, requires no

particular form of words or need not necessarily be in writing,

end, while the consent may be either expressed or implied and may

be presumed from external circumstances (see ) Dillon on Muni-

odpel Corporations, page 1947), there can be no question that the

terminology used in this case contains all of the essential re-

quirements, not only to comply with the statute authorizing the

County Court to consent to the use of the streets, but also the

requirements of an affirmative grant of enthority to use the

streets . ihile the difference between a prohibition of use with-

out consent and the affirmative power to grant s franchise is

one of words rather than of substance, we have here a clear,

positive grant of authority to ties the streets, which constitutes

a franchise .

The County Court gave the grantee until June 2, 1902, to

accept in writing the terms, conditions and provisions of the

order end to make the payment of $1,000 .00 . The records of the

County Court show that the grantee accepted end ratified the order

on the 19th of May end filed its bond, and the bond was approved

by the Court, The record of the Court on fey 22, 1902, provides

that, in coraideration of the payment of an additional #1,000 .00,
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the County Court amended and extended the grant of authority pre-

vicusly made. In compliance with the order of May 22nd, the

grantee filed another bond, which was approved by the Court on

June 2, 1902 . The order of October 27, 1902, acknowledged the

receipt of Two Thousand Dollars ($2,000.00) . The grantee not only

accepted the grant of the franchise but acted upon this grant and

constructed the water works and installed the distribution system,

and has since complied with all the conditions of the franchise.

section 6759, Revised Statutes 1899, provides as follows :

"No county, city ' ' ' shell make any contract
unless the same shall be within the scope of its powers
or be expressly authorized by law ' ' " and such con
tract shall be in writing and dated when made, and shall
be subscribed by the parties thereto ."

Section 6760 provides that duplicate copies of such can-

treats shall be made and one filed in the office of the Clark

of the County Court,

In this case, the Missouri v:ster, Light t Traction Com-

pany, as appears in writing in the records of the Court, appeared

before the County Court and accepted the provisions of the order

authorizing the grantee to use the highways, and filed a bond in

writing subscribed by the grantee, conditioned upon the failure

of the grantee to comply with the provisions of the order of the

County Court,

The records of the County Court further show that on the

19th of May, 1902, the Lissourt Hater, Light & Traction Company

accepted the order, and assumed and undertook to comply therewith,

and the order further states :

	

"It is ordered by the Court that

said acceptance be received and filed." It would appear, there-

fore, that the Company filed a written acceptance of the order .

In our opinion, thin sufficiently complies with the pro-

visions of the statute requiring a contract to be in writing if

this contract is applicable,

In State ex ref P.ensas City Ins, Assn. vs. Yanses City,

4 S.W . (2) 627 . 319 §^o. 396, it was held that a provision of
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the city charter requirlhg that a contract with the city be in

writing was complied with where an ordinance was enacted by the

council and accepted in writing by the other party .

8D BY TH8 COUNTY COURT TO THE MISSOURI

1 . A franchise is irrevocable and perpetual unless limited
in duration exereea y or y aw.

We have previously determined that the County Court bad

the power, if it so desired, to grant a perpetual franchise. In

this case, the County Court actually granted the t;dasourl water,

Light k Traction Company, "its successors end a®signa," the right

to maintain pipes on all public highways "as they now exist, or

may hereafter be laid out ." There is no express limitation upon

the duration of the franchise . The order mentions that the high-

ways are to be restored in a certain menner and that all excavations

shall be kept on a level with the plans of the streets and high-

ways "that may be used by said Company for the purposes aforesaid,

during the life of the franchise of said Company, its successors

and essigne," This might be construed as e reference to the cor-

porate life of the Company, but, inasmuch as it refers to its

successors or assigns also, it could hardly be implied from this

reference that the franchise was for a period of fifty years, the

period for Aich the Vissouri "fatsr, Light ds Traction Company was

incorporated . It Is more likely that the reference is to the

life of the franchise therein granted to use the streets . The

more reference to the life of the franchise would hot indicate

that there was a definite limit on the life of the franchise

but is a recognition of the fact that the franchise could be for-

feited for condition broken or by mutual consent . The order

further required a bond that the Company would comply with all

the terms, conditions and provisions of the franchise for end

during the term of five years from the date of the acceptance of

same .

	

In our opinion, this does not indicate that the franchise
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was for a period of five years, but merely a recognition of the

difficulty in securing sureties on a bond of e longer period .

The Federal Courts, lnalVding the Supreme Court of the

United States, have definitely adopted the rule that a franchise

to use the public ways of a municipality, when there is no ex-

pressed limitation in the franchise itself an its duration end

no constitutional, statutory or other restriction, is a perpetual

franchise end irrevocable, except upon condition broken, when

the grant rune to the grantee, its sucoesnors nod assigns,

	

The

weight of authority, aonaieting chiefly, however., of Federal

eases, to in accordance with this view,

In I.ouisville vs . Cumberland Tel . &- Tel ., 224 u.S . 649,

56 L. Rd. 934, the company was chartered to construct and maintain

telephone lines in the streets of Louisville with and by the con-

sent of the city, and the city granted it the right to use the

streets . The Court stated, page 658 :

-These provisions of the charter gave She muni-
cirelity ample authority to deal with the subject ' ' '
but when the assent was given, the condition precedent
bed been performed, the franchise was perfected, and
could net thereafter be abrogated by municipal eotion .
For, while the city was given the authority to consent,
the statute did not oonfer upon it the power to with-
draw that consent and no attempt was made to reserve
such a right ' ' " .

"Those charter Sranabises have bacon* fully oper-
ative when the city's consent was given, and thereafter
the company occupied the streets and conducted its
business not under the license from the City of Louis-
ville but by virtue of a grant from the Etote of
Kentucky."

rage 664 :

"This grant was not at will nor for years nor for
the life of the city . Neither was it wade terminebls
upon the happening of a future event, but it was a
necessary and integral part of the otter franchises
conferred upon the company, all of which were perpetual
and none of which could be exercised without the essen-
tial right to use the streets ."

in Owensboro vs . Cumberland Tel . A: Tel . Co ., 230 U.B . 58.

57 L. Fd . 1389, the City of Owensboro granted a frenohias to the

"Cumberland Telephone Company, its successors and assigns ." The

Court stated, page 64 :
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"That the right conferred by the ordinance in-
volved is something more then a were license in plain .
A license has been generally defined as a more personal
privilege to do sots upon the land of the licensor, of
a temporary character, and revocable at the will of the
latter, unless, according to some authorities, in the
meantime expenditures contemplated by the licensor when
the license was given have been made * * * ."

"That the grant in the present case was not a more
lioehas is evident from tho fact that it was upon its face
neither personal nor for a temporary purpose . The right
conferred came from the State through delegated

franchise

	

to
the city . The grant was clothed with the franchise to be
a corporation and to conduct a public business, which re-
quired the use of the streets, that it might have access
to the people it was to serve . Its charges were subject
to regulation by law, and it was subject to all the police
power of the city .

"That an ordinance granting the right to place and
maintain upon the streets of a city poles and wires of such
a company is the granting of a property right line been too
many times decided by this Court to need more than a refer-
ones to some of the latter oases .

"The grant by ordinance to an incorporated telephone
company, its sucoessora and assigns, of the right to occupy
the streets and allays of a city with its poles and wires
for the necessary conduct of a public telephone business,
Is a great of a property right in perpetuity, unless limited
in duration by the grant itself, or as a consequence of
some limitation imposed by the general law of the state,
or by the corporate powers of the city making the grant ."

Page 66 :

"If there be authority to sake the grant and it con-
tains no limitation or qualification as to duration, the
plainest principles of justion and right demand that it
shall not be out down, in the absence of some controlling
principle of public policy. This conclusion finds support
from a consideration of the public and permanent character
of the business such companies conduct and the large in-
vestment which to generally contemplated . If the grant
be accepted and the contemplated expenditure made, the
right cannot be destroyed by legislative enactment or city
ordinance based upon legislative power, without violating
the prohibition Tlaoed in the Constitution for the protec-
tion of property rights . To quote from a most weighty
writer upon municipal corporations, in approving of the
decision in People vs. O'Brien, supra, (111 N.Y . 1, 18
N.F . 692), a decision accepted end approved by this court
in Detroit vs. Detroit St. By ., supra, * * * the grant
to the railway company may or may not have been improvi-
dent on the part of the municipality, but having been
made and the rights of innocent investors and of third
parties an creditors and otherwise having intervened, it
would have been a denial of justice to have refused to
give effect to the franchise according to its tenor and
import when fairly construed, particularly, when the con-
struction adopted by the court was in accord with the
general understanding. In the absence of language ex-
prssaly limiting the estate or right of the company, we
think the court correctly held under the legislation and
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the facts that the right created by the grant of the
franchise was perpetual and not for a limited time
only.` Dillon on ldunialpal Corporations, Fifth Edition,
section 1265,"

In Old Colony Trust Co. vs . Omaha, 230 U.S . 100, where

the City of Omaha granted the right to an electric company and

its assigns to erect and maintain poles and wires on the streets,

it was held that the grant was in perpetuity, there being no

limitation in the ordinance granting the right to use the streets .

In Covington vs . South Covington Ry . Co ., 246 U .S . 413,

62 L . Ed . 802, page 416, the Court stated :

"As there to no hint of any limitation of time
in the grant to Abbott, end on the other band the city
grants all the right and authority that it has the
capacity to grant, there can be no question that the
words taken by themselves purport e grant in perpetuity
more strictly then those held to have that effect in
Owensboro vs . Cumberland Tel . R Tel ., 230 U.S . 54 .^

In Ohio Fublic Service Co . vs . Ohio ea rel Fritz, 274

U.S . 12, 71 L . Ed. 898, the decision of the Owenaboro case was

followed and it was held that an ordinance granting authority to

use the streets of the city for the purpose of erecting, main-

taining and operating electric wires, which had provided no limi-

tation on the duration of the franchise, was an irrevocable one .

See also Grand Trunk t".eaters Ry. Co . vs. South Bend,
227 U.S . 544.

State To. Iowa Telephone Co ., 154 X. -i . 678.
And oases annotated in 2 A.L .H . 1105, and 71 A.L .R,

121 .
Ga . vs. Cincinnati Southern Ry ., 246 U-s, 26, 28 1 63 L .~&d .l0°+ .
Denver vs . Denver Tramway, 23 Fed . (2) 287 (Cart,

denied 278 U.S . 616, 73 L . Ed . 539 .
Contra: Cases 71 A.L .R . 125 .

In state vs . Springfield City Water Co ., 345 Ho . 6, 131

S .CI, (2d) 525, the Court, in construing a franchise to an indi-

vidual "for the term of twenty years or until purchased by maid

city," construed it to be a perpetual franchise .

In state ex inf . Chaney vs. !feet Mo . Fower Co ., 313 ?do .

283, 299, the Court approved the rule of Owensboro Va . Cumberland

Tel . d: Tel ., 230 U.S . 58, Boise Artesian "'later Co . vs . Poise

City, 230 U.S . 9L, and Covington vs. South Covington, 246 U.B .
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413, 62 L . Ed . 802, that a grant of a privilege to use the streets

of the eity, unless expressly limited, to in perpetuity . The

Court in that case decided that, there being no limitation on the

power of a city of the third close with respect to the duration of

a franchise granted by the city, that the city had the power to

grant a perpetual franchise . While the holding in that case is not

exactly in point on this matter, it is analogous and specifically

proven the rule of the Owensboro case .

Onto a perpetual franchise has been granted, the franchise

is not affected by subsequent legislation, such as legislation

limiting the duration of a franchise granted by a municipality,

In City of Benton harbor vs. Michigan Fuel Co ., 231 N.W .

52, 250 Mich . 614, it was held that the right acquired by a gas

company under a franchise from a city was not affected by subse

quent incorporation of the city under a statute limiting fran-

chises to thirty years .

Since it has been held by the Supreme Court of the United

States that a franchise is a contract and property wi!j :fofhe pro-

tection of the Fifth and Fourteenth Amendments to the Constitution,

and cannot be impaired by subsequent legislation, any subsequent

legislation limiting the duration of franchises obviously is not

controlling in the ease of a previously granted franchise .

2 . The Qvration of e franchise granted to e corporation
i n7WT~mi~ed-~otaeoar ore~eTi'3e o'~"Me grantra
9

n e'eTn
e franchise

	

s no expreso imi ation on

	

s urn on e

In Owensboro vs. Cumberland, supra, the appellant speaifi-

tally argued that the grant ass limited to the corporate life of

the grantee at the time of the grant, but the Court held the rron

chiee was perpetual where it was granted to a corporation, its

successors and assigns . In this case, however, the corporation

bad a right to secure an extension of its corporate life. In

support of its argument, the appellant cited State vs. Cape

Girardeau R. R . Co ., )07 Mo . 85, and State ex rel Rinse vs . Scott
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County Road Co ., 207 mo . 54 . Both of these Missouri ease@ cited

by the appellant in the cwenaboro case are turnpike oases .

In State ex rel Hinee vs. Scott, a road company was incor-

porated by an act of the Legislature in February, 1853, for a

period of fifty years, with the exclusive privilege of construct

ing a road across the Big Swamp in Cape Girardeau County and

charging tolls . The company acquired the roadway by condemnation

and constructed and maintained the road and charged the tolls until

1903, when it conveyed its property rights and franchises to the

defendant company . The Court held that the turnpike is a public

easement, not private property, and the ansereut 1.e vested in the

public for the use of the public, and, when the turnpike's charter

expires . its easement ceases, but the easement of the public con-

tinues until revoked by law . The Court held that the franchise

of the turnpike company to take tolls was limited to a period of

fifty years.

State ex rel Hints vs . Cape Girardeau P .P . Co ., 207 mo .

85, is a similar case . The decision of the Supreme Court in the

Scott case visa affirmed by the United States Supreme Court in

Scott County R.R . Co . vs . State ex rel Hints, 215 UX . 336 . The

Court pointed out that Section 8 of the charter of the company

provided that :

"The privileges granted in this charter shall eon-
tinue for fifty years * * ' ."

and held that this provision referred to the privilege of collect-

ing tolls granted in the charter itself. It Is submitted that

these turnpike oases are clearly distinguishable from the principle

enunciated in the Owensboro case .

In Old Colony Trust Co . is . Omaha, 230 U.S . 100, 57 L. Ed .

1410, it was held that a franchise, silent an to its duration, was

not limited to the corporate life of the grantee,

The holdirae in the :hensboro oene ~s eonflrmed in Ga.

vs . Cincinnati Southern Ry ., 245 U .S . 25, 28 .
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In State ex rel vs. Laclede, 102 Mo . 472, 1 .e . 482, 14

S.W. 974, I .e . 979, 15 S.W. 383, it was held that the St,

Louis Gaslight Company had the power to contract with the City

of St. Lomcis for lighting of the streets for a period extending

beyond the corporate life of the company . The Court Stated :

"The capacity of a corporation to take end its
power to convey property, reel, personal or mixed,
differs in no essential particular from the capacity
end power of natural persona in like oiroumotences .
Morewetz, Priv. Corp ., Boos. 330, 1031, and cases
cited ; Angell & Ames on Corp . (11 0d .) Tea . 195,
and cases cited .

	

To deny this proposition would
be to deny to an individual the capacity to take
title in fee, because life's narrow span would not
admit of his rerpetual enjoyment of the title thus
taken,

"But this is not the only answer to this ob-
jection ; the contract in question was entered into
not only with the St . Louis Gaslight Company, but
with its 'successors sad asai e' whoever they might
be, and the or nanoe u

or
consideration clearly

contemplates that all rights granted to the original
company would be by that company granted to another
company whose longer lease of corporate life would
enable it to perform the contract and fulfill its
various conditions."

See also Annotation 71 A.L .R . 121 .
People VS . O'Brien I 111 N.Y . 1, 18 N.S. 692 .
Re Consolidated Gas Co ., 106 "1 .Y .Sup . 407.
Dan Noines Ry . Vs. Doe Moines, 158 Fed. 854 (214

U.8 . 179) .
Nat'l . Water pork$ vs . Tansas City, 65 Fed . 691 .

There are some came$, however, which hold that e fran-

chise not limited by its terms, when granted to a corporation,

is construed to terminate with the life of the eorpornt.ion.

4 foyuillsn, municipal corporation, Section 1783,
page 741,

71 A.L .R . 125 .

It is submitted, however, that, there being no conflict-

ing cases in Missouri, the principle of the Supreme Court cases

cited above would Prevail here,
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EXTENT OF THE FRANCHISE .

A

	

THE 9RANCHISg WNDB TO ALL CO TWCHNAYB THEN IN PDCIB-A

	

BUT

The franchise in this case expressly extends to all public

highways whether in existence at the time the franchise was Punted

or constructed later, and this is the rule even where it in not

expressly stated in the franchise . Neither can the franchise be

terminated as to parts of the county highways not occupied by the

order of the franchise . It has been held that a franchise when

once accepted cannot be revoked in whole or in part, and it is

effective throughout the territory, of the governmental authority

granting the franchise .

In Russell vs . Sebastian, 233 U.S . 195, the Court, constru-

ing a constitutional provision of California providing that in any

city where any company shall, under such regulations as the munici

pality may prescribe, have the privilege of using the public

streets and of laying down pipes and conduits for gas light, said,

page 207 :

"When accepted and acted upon, it would become
bindlhg -- not foot by foot me pipes were laid --
but as an entirety, in accordance with its purpose
and express language, Grand Trunk Ry . Co . vs . South
Bend, 227 U.S . $84, 555, 556 .

"In People ex rel. Woodhaven Gas Co . vs, Deshnn
;153 2a .f . 5281 ' ' *, a grunt of authority to lay
conduits for conveying gee through the streets of a
town, so as to render service to the people of the
town, was held to extend as e property right, not only
to the streets then existing, but to thcsa subse-
quently opened ."

3 Dillon, Muni . Corporations, Fifth Ed ., page 1915 .
Note 4 .

The order of the County Court of February 17, 1902, as

emended, provides that the location of pipes on public highways

shall be subject to the approval of the County Court . This does

not mean that the freaehiao is ef;eativa snl; step by step end

that the County Court may arbitrarily refuse. to aprrove any loea-
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tion.

	

It means merely that, within reason, the county court can

ohooas or indicate tho location on the highway that chall be used

by tbs grantee or its assigns . By this provision, the County

Court has merely reserved a supervisory power over the location

of the pipe .

In Old Colony Trust Cow;any vs . Omaha, 230 U.S . 100, the

franchise provided that "whenever the city * * '' sholl declare the

necessity of removing * * * the ' ' 4 poles or wires * * * said

company shell * ' * remove all poles and wires " ` ".^ The Court

held that this provision empowered the city to require the removal

of the poles and wires only when paramount public necessity re-

quirod and not arbitrarily or unreasonably .

B. THE FRANCHISE IS NOT TMINATHD IN HH0LE OR IN FART

	

HUH3S-
Pb1A'fIbA~ -0

	

C

	

AL

Where proper governmental authorities grant a franchise to

a public utility to use the highways in a certain territory, such

as the County, the subsequent incorporation of said territory into

a city does not terminate the franchise as to such territory .

It 1e well established that later incorporation of a territory in

which a public utility enjoys a franchise in the public streets

does not invalidate the franchise as to such territory .

In West Port vs . Elulhollnnd, 159 Lo . 86, 6o

	

^7, tile

County Oourt of Jackson County, in 1837, granted a railway company

the right to construct and maintain its street railway on a county

road under the jurisdiction of the County Court . In 1891, the

City of Rest Port extended its limits to take in this road . The

oostpany in violation of an ordinance tore up the street in the

reconstruction of a switch . The Co+mt said-

-That the city could not by its ordinance deprive
the railroad company of its franchise or impair the
obligation of its contract with the County Court,
treating the grant of the franchise and its acceptance
as a contract, is a proposition of law that has not
been gainsaid in this country since the decision in
the Dartmouth College ogee in 1819 .
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The Court held that the railroad must submit to reasonable

polies regulations, but that the Board of Aldermen could not re-

fuse peraission under reasonable regulations to tear up the

streets when it was needed to do so.

In City of Grand Rapids vs. Grand Rapids Hydraulic Co .,

66 Mich, 606, 33 1¢, :'i. 749, the Court held that where a corpora-

tion was granted the privilege of supplying a village with water

the subsequent Incorporation of the village as a city did not

destroy or abridge the privileges conferred .

In CXty of Prichard vs . Alabama Power Co ., 175 So . 294

(Ala ., 1937) where, by authority of statute, e company was granted

the right to erect poles and wires on public roads, and did so,

it was held that the company could nct be forced to remove its

poles where the territory was subsequently incorporated as a

city and the roads become streets of the city.

In 9asbburn Water Co . vs . Washburn, 129 vile . 73, 108 N.W.

194, the plaintiff water works company, under an ordinance passed

by a town board, oonstructed its water works in an unincorporated

village and supplied the village and Its inhabitants with water

In pursuance of an ordinance of the town in which the village

was located, Subsequently, the village Incorporated into a city

end the plaintiff continued to supply the city with water under

the terms of the ordinance . It was held that the city was liable

under the ordinance for hydrant rental .

Where a municipality grants e franchise and Is annexed to

another, the franchise continues to exist as to the territory to

which it originally applied .

Baltimore vs. Baltimore County Water Co ., 95 Md .
232, 52 Atl . 67o .

Feople ex rel vs . Deehan, 153 M.Y . 528, 47 N.E . 783.

The great weight of authority holds that the subsequent

incorporation of territory does not termtnste frenchiees pre-

viously existing in that territory.

Woodhaven Gas Co . ve . Deshen, 153 N.Y. 528, 47 L .L . 9(93 .
Jersey City vs, Borough of narfield, 68 R. J .

Law 587 .
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People vs . Detroit R.R . Co ., 37 Mich . 195 .
Detroit vs. Plank Road Co., 12 Mich . 333 .
Cases annotated in 47 L.A.A . New Series, 607 .

But see Illinois cease referred to in Dillon, Muni .
Corporations, Fifth Edition, page 2057 .

People -we. Economy L . & F. Co ., 241 Ill . 290 .
Blair vs . Chicago, 201 U.S . 400, 50 L. Ed . 801 .

The statutes concerning the incorporation of cities are

in harmony with the above cases . They provide that orange of a

town or city from one class to another shall not affect any right

existing previous to the change .

Section 5258, Article I, Chapter 91, Revised Statutes,

1899, provides that all rights and property vested in any city

are vested in such city upon its becoming reorganized, and fur

tber provides:»tut no rights or liabilities either in favor of

or against such city, existing at the time of so becoming reor-

ganized, * "` " shall be affected by such change ' ' ' . ..

ISAY NOT APPLY TO STREETS IN C
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It will be noted that the franchise applies to public

highways of St . Louie County - as they now exist, or may, hereafter

be laid out ." It appears, therefore, that the franchise extends

only to roads which were then county highways or which later be-

come county highways . However, where a city is incorporated and

subsequently constructs streets within the city, they are not

county highways but rather are city streets, and, in our opinion,

the county franchise of the .̂ater Comneny would not apply to such

streets .

In Ark . Power R Light On . vs . Nest Memphis Mater Co ., 58

S.N. (2d) 206, (Ark . 1933), the Arkansas Power h. Light Company

constructed its poles and equipment under a statute authorizing

such corporations to construct end maintain poles and wires over

the public highways and on streets of municipalities, provided

that permission of the proper municipal authorities be obtained



for the use of said streets. The company constructed its system

prior to the incorporation of the town of test Memphis . The

Town Council, after its incorporation, thereafter granted an ex-

olusive franchise to the appellee, Vreet Memphis Power & water Co .,

to use the streets of the town . The Ark . Purer R Light Company

had, before the incorporation of Weat Memphis, laid ito pipes in

certain private streets, which had not been dedicated to the

public, without the consent of the owners of the streets . After

the incorporation of the town of 'Rest Memphis, theme private

streets became public city streets, but the Arkansas Power k

Light Company never secured the permission of the town of Went

Memphis to occupy these streets .

It was held that the Arkansas rower h Light Company had

the right to use the highway where it had built its line, even

where sold highway traversed the town of West Memphis, but it was

held that it had no right to use the streets of the town . The

Court stated, page 208 :

"If the appellant had a contract (with the state)
as it claims, any ordinance of the town of West Memphis
or a state statute that impaired the obligation of that
contract would be void . But if the appellant had a
contract with the state, which we do not decide, it is
a contract that must be strictly construed and, when
so construed, its rights are necessarily limited to
the public highways outside of municipalities.

"The ordinance of the town of west Memphis does
not and cannot interfere with the appellant's occupancy
of the highway through the town of Weat Ncmwphis * ^ " ."

D .

	

THE

	

CHISE gRANTED BY THE COUNTY CCLRtT DC S
WHAT

Ap Y TD
VILIN

	

'F WHAT T

	

THE
AS GRANTED .

At the time of the franchise granted by the St, Louis

County Court to the Missouri Water, Light k Traction Company end

the West St e Louis Construction Company, there were in existence

a number of incorporated cities in St. Louis County, namely,

Bridgeton, Webster groves, Kirkwood, Ferguson and Ste Ferdinand .

The St. Louis County Court had no jurisdiction over the roads in

these incorporated cities and the roads and streets in these in-
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oorporatsd cities were not county highways to which the franchise

of the 8t. Louie County Court was applicable . The 8t . Louis

County Court had no power to and did not attempt to grant fran-

chises for the moo of the streets in these cities .

Bee Ark, Power h Light Co . vs . West Memphis Water Oo.,
sa S.W. (a) eos.

E?-AT EME _r

	

r r"TI3.ii1 e

In practically all the cities incorporated after 190E, the

St . Louis County Water Company, or its aeaignors, has accepted, from

time to time, twenty-year franchises for the use of the city streets,

which franchises also include d contract for the supply of water

to the city.

	

It might be argued that, by accepting franchises from

these cities, the Water Company has recognized the control and

jurisdiction of the cities over the streets in the incorporated

area, some of which were formerly county highways, and accepted

in substitution of its franchise from the County in that area a

franchise from the city limited

therefore, after the expiration

pany is without a franchise for

and particularly for the use of

county highways .

For instance, in the case of State vs . Missouri Standard Tele-

phone Co ., 85 S.W. (8) 613, 337 No. 842, the company contended that

it had an anlLsited franchise from the City of Lsbanon which took

precedence over a subsequent limited franchise . The Court was

evidently of the opinion that it did not have an unlimited fran-

chise, but stated further, page 818 :

to a period of twenty years, and,

of the twenty years, the Water Com-

the use of the streets in the city

those streets which were formerly

"Furthermore we are of the opinion that, even
it the city had previously granted a franchise of
unlimited duration to the Lebanon Company or to the
Laclede Company or to both, the merger of the companies
in 1910 into the Laclede Company and the acceptance by
the latter company in 1918 and 1988 of franchises of
limited duration would have constituted an abandonment
and relinquishment of the prior franchise or franchises.*
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Conceding, however, the correotnesa of the Court's view

in the above case, the question we are considering is clearly

distinguishable from the case of a oompany having an unlimited

city franchise and thereafter accepting a limited one from the

same city. In the first place, of course, the perpetual franchise

of the Water Company has been secured from the County Court and

extends throughout the County, while the city franobisee are, of

course, limited to the corporate area . B-it the important dis-

tinction is that it is negoagarr for the Company, regardless of

its franchise to use the County highways, even County highways

which are now located in cities and are, therefore, now city

streets, to secure from the city a franchise for the ass of city

streets in order to properly serve the inhabitants of the city.

While the Company's franchise extends to County highways now lo-

cated in cities, it does not, as we have seen, extend to the use

of city streets which were never County highways and which have

been opened up subsequent to the incorporation of the city. The

franchise secured from the city itself extends only to city

streets . Therefore, since it is necessary for the Company to

#soars a franchise to use all city streets, there is no basis

for arguing that there was an intention to substitute the fran-

ohise from the pity for the previously granted and existing fran-

chise to use streets which were formerly County highways .

	

In

those Oases where the rights granted by the County Court are

specifically reserved in the ordinance granting the city franchise,

it seems clear that there is no possible basis for arguing an

abandonment or waiver of the rights secured from the County Court.

In the case of those cities where no reference is made to the

rights secured from the County Court, we submit that there is

still no basis for abandonment, forfeiture or waiver .

	

The ele-

ments of waiver or forfeiture do not exist, and, since it was

necessary to secure a city franchise, there is no evidence of an

intention to substitute the city franchise for the rights secured

from the County Court and to abandon the letter .
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In any case, if a company, accepting a franchise from a

newly incorporated city, forfeited rights previously granted by

the County, such forfeiture would extend only to the newly in-

oorporated area.

In Mequillan, Municipal Corporations, Fifth Mition, Sao .

1800, the following principle is stated :

"Only so much of the franchise as is clearly
forfeited will be so adjudged, and hence forfeiture
of a separable part of the franchise will not work
a forfeiture as to the balance ."

People vs . Broadway Co . 9 H.Y.S . 6 .
Houston vs . Houston ReHroad Co., 84 Tex . 581,

19 S.W. 166 .

C 0 11 0 L U S 1 0 W

We are of the opinion that the rights, privileges and fran-

ohisss granted to the Missouri Water, Light & Traotion Company and

West St. Louis Construction Company by the orders of the County

Court of St . Louis County as stated above, for the use of county

highways, were validly granted and are now legally hold and en-

joyed by the St . Louis County Water Company, Land that such rights,

privileges and franchises are in full force nn6 offset and apply

to all county highways in St . . Louie County existing on February 19,

1902, and to all highways thereafter accepted or constructed by

the County Court and now existing, as well as to all county high-

ways in areas later incorporated into cities, towns or villages,

and that said rights, privileges and franchises are perpetual end

have not boon waived, abandoned, forfeited or substituted by later

franchisee accepted from cities incorporated subsequent to 1902.

We are of the opinion, however ; that said rights, privileges and

franchises do not extend to streets of cities, towns and villages

inoorporets6 prior to February 17, 1902, nor to streets in other

cities, towns and villages which were opened and dedicated to pub-

lic use subsequent to the incorporation of such cities, towns or

villages .
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CORPORATION DIVISION

CERTIFICATE OF CORPORATE GOOD STANDING

I, REBECCA McDOWELL COOK, Secretary of State of the State

of Missouri, do hereby certify that the records in my off

complied with all requirements of this office .

IN TESTIMONY WHEREOF, 'I have set my
hand and imprinted the' GREAT SEAL of
the State of Missouri, on this, the
23rd day of OCTOBER, 2000 .



Return to : Secretary of State
Corporations Division
P.O . Box 778
Jefferson City, Mo. 6510?

Corp #56(5199)

State of Missouri
Rebecca McDowell Cook, Secretary of State

Corporations Division

Registration of Fictitious Name
(Submit in duplicate with filing fee of $7)

(over)

(Must be typed or printed)

This information is for the use ofthe public and gives no protection to the name . There is no provision in this Chapterw
keep another person or business from adopting and using the same name. (Chapter 417, RSMo.)

We, the undersigned, are doing business under the following name, and at the following address:

Name to be registered :

	

Missouri-American Water Cnmn nv

Missouri Business Address:

	

535 N .

	

New Ballas Road
(r.o . Boxes not accepted)

City, State and Zip Code:

	

St .

	

Louis,

	

MO

	

63141

a"ITD page 1 of3

37745$
No. x

The parties having an interest in the business, and the percentage they own are (ifa business entity is owner, indicate
business name and percentage owned. If all parties arejointly and severally liable, percentage ofownership treed not be listed) .

If listed,
Percentage

Name ofOwners,

	

State

	

ofownership
Individual or

	

and

	

must equal
Business Entity

	

Street andNumber

	

city

	

ZipCode

	

100%

S t .

	

Lab s rounty Water Co-

	

535 N_

	

New Ballas St.-

	

Loui s	63141

	

(1(1

FILED



The undersigned, being all the parties owning interest in the above company, being duly swom, upon their oaths each die ii,
that the statements and matters set forth herein are true .

Individual
Owners

Sign Here

If
Business Entity

(Corporate Seal)
If no seal, state "none" .

Nate of Missouri

Mountyof St . Louis

Corp . 06 (5/99)

f
The undersigned business entity has caused this application to be executed in its name by its

President
Title of Authorized Person

on this

(Nofirial Seal or Stamp)

ss

Notary Public
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~- 7-OCR
month/day/year

I,

	

Stac i A .

	

Olsen

	

, ANotary Public, do hereby certify that on

	

d

	

7 - cO
month/day/year

personally appeared before me

	

Erie W -

	

Thornbur g

	

, and being duly swom by me, acknowledged thet

he/she signed as his/her own free act and deed the foregoing document in the capacity therein set forth and declared that the state nwnts

therein contained are true .

IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year before written.

My commission, expires

	

Slefli.

	

~4a tni'$wi 74& ,--

My County of Cortunission

	

~Sfaae ~~

Is AuthorlZed-SFgriantre (Ifcorporation, Presidentor Vice President) Printed Name Title
Owner,

Authorized Robert D . Maul Asst . Se, ::_r_etary
Person Ifcorporation, Signature of Secretary or Asst. Secretary Printed Name Title
Execute
Here



CERTIFICATE OF CORPORATE RECORDS

MISSOURI-AMERICAN WATER COMPANY

IN TESTIMONY WHEREOF,

	

I have set my
hand and imprinted the GREAT SEAL of
the State of Missouri," on this, the
23rd day of OCTOBER, 2000 .

I, REBECCA McDOWELL COOK, Secretary of State of the State
of Missouri and Keeper of the Great Seal thereof, do hereby
certify that the annexed pages contain a full, true and
complete copy of the original documents on file and of record
in this office .



Secdion 46-145 St. Louis, county and city .

St. Louis, county and city .

Missouri Revised Statutes
Chapter 46

Establishment and Boundaries of Counties
Section 46.145

(RSMo 1939 § 13654)

Prior revisions : 1929 § 11995; 1919 § 9397 ; 1909 § 3614

August 28,1999

Exhibit E

46.145 . Beginning at a point in the middle of the main channel of the Mississippi River, due east of
the mouth of the Meramec River ; thence due west to the middle of the main channel ofthe Meramec
River at the mouth thereof, thence up the Meramec River, in the middle ofthe main channel thereof,
to a point where the township line between townships forty-three and forty-four, north, crosses the
same; thence west with said line to the main channel of the Meramec River, where the said township
line crosses the same; thence up the Meramec River, and with the middle of the main channel thereof,
to the point where the range line between ranges two and three, east, crosses the same; thence north
with said range line to a point in the middle of the main channel of the Missouri'River; thence down
the Missouri River, in the middle of the main channel thereof, to the mouth of said river; thence down
the Mississippi River, in the middle of the main channel thereof, to the place of beginning, excepting,
however, all that district of country which is comprised within the corporate limits of the city of St .
Louis, to wit : Beginning at a point in the middle of the main channel of the Mississippi River, and
running thence westwardly at right angles to said channel to a point on the west bank of said river,
two hundred feet south of the center of the mouth of the River des Peres ; thence westwardly and
parallel to the center of the River des Peres, and two hundred feet south thereof, to the eastern line of
the Lemay Ferry Road; thence westwardly to a point in the west line of said Lemay Ferry Road at its
intersection with the center of the Weber Road; thence westwardly along the center of the Weber road
to its intersection of the east line of lot one of the Carondelet Commons, south ofthe River des Peres ;
thence westwardly to the southeast corner of Rudolph Overman's, or northeast corner of B . H. Haar's
land; thence westwardly to said Haar's northwest corner; northwestwardly to a point in the center of
the Gravois Road, six hundred feet southwardly from the center of the bridge across the River des
Peres ; thence northwestwardly to the southeast corner of lot thirty-one of the subdivision ofthe
Mackenzie Tract in United States survey one thousand nine hundred and fifty-three; thence
northwestwardly in continuation of said last mentioned line to the southern line of lot twenty-one of
the subdivision ofthe said Mackenzie Tract ; thence northwestwardly to a point in the southern line of
United States survey two thousand and thirty-five, twenty-six chains eastward from the southwest
corner of said survey ; thence northerly to a point in the north line of the subdivision ofEast Laclede,
six hundred feet west ofthe McCausland Road; thence northwardly and parallel to the center of the
McCausland Road to a point on the Clayton Road, six hundred feet west of its intersection with the
McCausland Road; thence northerly and parallel with the Skinker Road, and six hundred feet west
thereof, to its intersection with the old Bonhomme Road; thence northeasterly to the intersection of
the center lines of McLaren Avenue and Mead Street ; thence in northeasterly direction to a point in
the Bellefontaine Road, six hundred feet north of its intersection with the Columbia Bottom Road;
thence northerly and parallel with the center line of the Columbia Bottom Road to the northern
boundary line of United States survey numbered one hundred and fourteen ; thence easterly along said
line to the center of the main channel of the Mississippi River ; thence with the meanderings of said
channel southwardly to the point of beginning .

http ://www.moga.state.mo.us/statutes/c000-099/0460145 .htm
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EXHIBIT G
Franchises presently held by Applicant

Bella Villa Bellefontaine Neighbors
Bellerive Bel-Ridge
Berkeley Beverly Hills
Black Jack Breckenridge Hills
Brentwood Calverton Park
Charlack City of St . George
City of Velda City Clarkson Valley
Clayton Cool valley
Country Club Hills Country Life Acres
Creve Coeur Crystal Lake Park
Des Peres Edmundson
Fenton Ferguson
Flordell Hills Florissant
Frontenac Glen Echo Park
Glendale Grantwood Village
Greendale Hazelwood
Hillsdale Huntleigh
Jennings Ladue
Lakeshire MacKenzie
Marlborough Moline Acres
Normandy Northwoods
Norwood Court Oakland
Olivette Overland
Pagedale Pasadena Hills
Pasadena Park Peerless Park
Pine Lawn Richmond Heights
Riverview Shrewsbury
St . John Sunset Hills
Syscamore Hills Town and Country
Uplands Park Velda Village Hills
Village of Bel-Nor Village of Hanley Hills
Vinita Park Vinita Terrace
Warson Woods Westwood
Wilbur Park Woodson Terrace


