BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
The Staff of the Missouri Public


)


Service Commission,




)








)




Complainant,


)








)

v.






)
Case No. EC-2002-1








)

Union Electric Company, d/b/a


)

AmerenUE,





)








)




Respondent.


)

STAFF’S REPLY TO UE’S MOTION TO EXCLUDE 

THE TESTIMONY OF STAFF WITNESS GREG R. MEYER  

Comes now the Staff of the Missouri Public Service Commission (Staff) in reply to the Motion of Union Electric Company (UE), d/b/a AmerenUE to exclude the portions of the testimony of Greg R. Meyer concerning the amount of pension and other post retirement employee benefits (OPEBs) to be included in the UE cost of service.  The Staff states in response as follows:


1.
On June 24, 2002 UE filed pursuant to the Missouri Public Service Commission’s (Commission) June 18, 2002 Hearing Schedule, And Objections To Depositions And Testimony a Motion to exclude portions of the direct testimony of Greg R. Meyer on the basis that Mr. Meyer is not qualified as an expert under Section 490.065(1) RSMo 2000 on the topics of the amount of pension and OPEBs to be included in UE’s cost of service.  Section 490.065(1) states:

In any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.


2.
Mr. Meyer states in the direct testimony that he filed in Case No. EC-2002-1 on Mach 1, 2002 and July 2, 2001 that he has a Bachelor of Science degree in Business Administration with an emphasis in Accounting from the University of Missouri – Columbia in 1979 and the first audit at Commission for which he filed testimony was the 1979 case GR-79-270 respecting Missouri Utilities Company.  Mr. Meyer lists more than 25 cases in which he has filed testimony at the Commission


3.
The Staff on occasion utilizes outside consultants in a case, but the Staff is not able to hire many outside consultants for any one particular case as UE has done.  Thus, the Staff must develop expertise and experience on various subject matters, whereas UE has gone outside of UE to buy the expertise and experience that it has filed in this case.  Certain Staff witnesses may have less experience knowledge than his or her UE counterpart, but the appropriateness of what UE or the Staff has done or is proposing be done is not determined on the basis of some absolute measure of who has the greater amount of knowledge or experience.  For that matter, as indicated above, from the perspective of ratemaking involving electric, gas, water and sewer companies, Mr. Meyer has over 23 years of experience.  

4.
Once Staff members develop expertise and gain experience on certain subject matter, they generally move on to subject matter on which they had not previously worked.  The Staff does not have the option, nor does it believe that it would be an appropriate option, of assigning Staff members to certain subject matter and have them conduct audits, submit testimony and testify respecting the same subject matter over and over again.  The Staff must cross-train individuals, including the members of the Staff who are the most experienced and skilled in certain subject areas, and broaden the experience of each member of the Staff in order to fulfill the responsibilities for which the Commission has been charged by statute.  Also, new issues develop as a result of external events, such as new legislation and technology, for which there is no regulatory experience or any experience at all.


5.
The Staff position contained in Mr. Meyer’s direct testimony is not a new or unique position only found in Mr. Meyer’s testimony in this case.  The position filed in the direct testimony of Mr. Meyer has been the position advocated for a number of years by the Staff respecting pensions and OPEBs.

6.
It is clear from UE’s Motion To Exclude that the two individuals on the Staff (Steve M. Traxler and Stephen M. Rackers) who may be deemed to have the most experience on the pensions and OPEBs issues, and with whom Mr. Meyer worked on the pensions and OPEBs subject areas in this case, also filed direct and/or surrebuttal testimony in the instant case, and, thus, they will be appearing as witnesses during the scheduled proceedings.  In particular, Steve M. Traxler, who is likely the Staff witness most experienced in the pensions and OPEBs area, has filed surrebuttal testimony due to a change in the Staff’s position from using FAS 87 to using the Employee Retirement Income Security Act (ERISA) minimum contribution approach in determining the appropriate level of pension cost for setting rates.  The Staff’s change in methodology is not just for the Staff’s excess earnings/revenues complaint case against UE.  The change in methodologies is for all future rate proceedings starting with the Staff’s direct case filed in the Laclede Gas Company rate increase case, GR-2002-356, on June 20, 2002.  Thus, Mr. Meyer is not the only Staff witness who will be  appearing before the Commissioners on the pensions and OPEBs issues.

7.
UE cites at page 16 of its Motion To Exclude Testimony the case Knox v. Simmons, 838 S.W.2d 21, 24 (Mo.App. 1992).  The Staff would note that, in part, the holding in that case is that the determination which UE is seeking that the Commission make is in the Commission’s discretion, and the Commission’s decision will not be overturned absent an abuse of discretion:

. . . The determination of an expert witness's qualifications is in the trial court's discretion, and its decision will not be overturned absent an abuse of discretion.  McCutcheon v. Cape Mobile Home Mart, Inc., 796 S.W.2d 901, 906 (Mo.App.1990).  Whether to admit or exclude expert testimony is likewise in the trial court's discretion.  City of Ballwin v. Hardcastle, 765 S.W.2d 324, 326 (Mo.App.1989).  Experts are permitted to give their opinion if they are peculiarly qualified to draw conclusions from facts of a sort from which ordinary jurors could not draw an intelligent opinion.  Siebern v. Missouri Illinois Tractor & Equip. Co., 711 S.W.2d 935, 938 (Mo.App.1986) (citing Housman v. Fiddyment, 421 S.W.2d 284, 289 (Mo. banc 1967)).


The Staff would also cite the Commission to two other Missouri cases which clearly indicate that (a) Mr. Meyer is qualified as an expert and (b) if the questions that UE has raised in its Motion To Exclude The Testimony Of Greg R. Meyer address anything, it goes to the weight of Mr. Meyer’s testimony, not to its competence.   

Whether a witness' qualifications to state an opinion are sufficiently established rests largely in the discretion of the trial court and its ruling will not be disturbed on appeal unless there is a clear showing of abuse.  Hord v. Morgan, 769 S.W.2d 443, 448 (Mo.App.1989).  The issue in determining whether a particular witness is an expert is not whether others are better qualified.  Seabaugh v. Milde Farms, Inc., 816 S.W.2d 202, 208 (Mo. banc 1991).  The question is whether the witness possesses peculiar knowledge, wisdom or skill regarding the subject of inquiry, acquired by study, investigation, observation, practice or experience.  Id.  If the witness has some qualifications, the testimony should be permitted.  Hord v. Morgan, 769 S.W.2d at 448.   Further, the extent of an expert's experience or training in a particular field goes to the weight of the testimony and does not render the testimony incompetent.  Id..
State ex rel. Jefferson County v. Watson, 867 S.W.2d 223, 228 (Mo.App. 1993).


. . . The extent of an expert's experience or training in a particular field goes to the weight of his testimony and does not render his testimony incompetent.  Swope v. Printz, 468 S.W.2d 34, 40 (Mo.1971); Pate v. St. Louis Independent Packing Co., 428 S.W.2d 744, 750 (Mo.App.1968).  While the court may rule that a certain subject of inquiry requires that a member of a certain profession be called, it is not normally required that a specialist in a particular branch of the profession testify.  See, E. Cleary, et al., McCormick on Evidence, s 13 at 30 (1972). . . . Ultimately, it is for the trier of fact to weigh the conflicting testimony of experts in light of their experience, knowledge, the attention each has given to the case at hand and the reasoning underlying each opinion.  Richard B. Curnow, M.D., Inc. v. Sloan, 625 S.W.2d 605 (Mo. banc 1981).

In Interest Of C.L.M., 625 S.W.2d 613, 615 (Mo.banc 1981).


Wherefore the Staff hereby responds to Union Electric Company’s Motion To Exclude The Testimony of Staff Witness Greg R. Meyer and requests that the Commission deny UE’s Motion. 
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