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COMES NOW the Staff of the Missouri Public Service Commission (“Staff”), and in response to Southern Union (SU) Company’s Answer to Staff and in particular to SU’s “additional grounds of defense”  (SU Answer p. 5, pp. 21) states:

If there were a simple answer to the fact that SU overlooked or ignored Missouri statute when it transferred assets contrary to Missouri statute, SU could have answered simply.  Instead, in its Answer, SU attacks the Staff, the Commission, the Commission’s rules, and Missouri Statute.  In response, Staff states: 

1.   Staff alleges that SU violated Missouri law, and filed its Complaint with the Commission.  SU challenges Staff’s capacity to bring such a complaint. (Answer 21A, p. 5). Statute permits the Commission to authorize any person employed by it to do or perform any act, matter or thing which the Commission is authorized to do or perform.  § 386.240 (RSMo 2000).  State ex rel. Associated Natural Gas Co. v. Public Service Comm'n., 37 S.W.3d 287, 294 (Mo.App. W.D. 2000).  Additionally Commission rules, when properly promulgated, have the force and effect of law.  Properly promulgated rules have the "force and effect of law."  Missouri Coalition for Environment v. Joint Committee on Administrative Rules, 948 S.W.2d 125, 134 (Mo. 1997)(citations omitted).  The Commission has authorized the Staff to bring complaints. 

4 CSR 240.070(1).  Thus, Staff is fully authorized to file complaints.  

2.  Staff does not question Commission jurisdiction over this transaction as SU suggests.  Review of the statutes demonstrates that the Commission has broad jurisdiction over monopoly utilities and their decisions to dispose of assets.  First, §386.250(1) provides that the Commission has general supervision of public utilities, like MGE, operating in this state:

The jurisdiction, supervision, powers and duties of the public service commission herein created and established shall extend under this chapter:

To the manufacture, sale or distribution of gas, natural and artificial, and electricity for light, heat and power, within the state, and to persons or corporations owning, leasing, operating or controlling the same; and to gas and electric plants, and to persons or corporations owning, leasing, operating or controlling the same . . . .  (emphasis supplied)

This extensive grant of general authority to regulate gas corporations is broad enough to encompass both SU and its operating division, MGE.  

3.  SU’s argument that the Commission lacks authority over “the manner in which SU provides or obtains necessary materials, labor, supplies or services” is irrelevant when the question is not obtaining assets, but instead, involves the sale, transfer or other disposal of assets useful or necessary in the performance of SU/MGE’s duties to the public.  The Commission is granted specific authority over the transfer, sale or disposal of utility assets in §393.190.1, which provides in pertinent part:

No gas corporation, . . . shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such works or system, or franchises, or any part thereof, with any other corporation, person, or public utility, without having first secured from the commission an order authorizing it so to do.  Every such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void.  (emphasis added).


4.  In response to 21C, Staff notes that SU ignores the fact that Missouri courts have interpreted §393.190 to mean that a utility may not transfer assets without Commission authorization.  “Before a utility can sell assets that are necessary or useful in the performance of its duties to the public it must obtain approval of the Commission.  § 393.190 RSMo. (1969). “ State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo.App. 1980).  SU did transfer or otherwise dispose of assets useful or necessary to the performance of its duties to captive customers.  

Additionally, § 386.756.2 makes it clear that the Legislature considers a utility’s employees to be utility assets:

386.756.2. No affiliate or utility contractor may use any vehicles, service tools, instruments, employees, or any other utility assets, the cost of which are recoverable in the regulated rates for utility service, to engage in HVAC services unless the utility is compensated for the use of such assets at cost to the utility.  [Emphasis supplied].

4.  On page 12, paragraph 21 of its Motion for Dismissal SU does not deny that it transferred assets that were necessary or useful, but instead argues that the amount transferred was de minimus.  Whether a utility may transfer a de minimus amount of property without Commission authorization is a decision for the Commission to make.

5.  In response to paragraph 21D. it is the Legislature that has determined that the Commission must give its authorization for a utility to transfer certain assets, or the transaction is automatically void by operation of law.  §393.190.

6.  Under Missouri law, SU has sold, assigned or transferred assets or works or parts of its system useful and necessary to the performance of its duties to its Missouri ratepayers.  SU’s statement in paragraph 21F can be refuted by one simple, uncontested fact.  The sale by SU of its operating division in Texas did involve the sale of assets - the sale of the whole or any part of MGE’s franchise, works or system necessary in the performance of its duties to the public in Missouri -  because SU had to contract for services from the buyer (i.e. ONEOK) of its Texas operating division.  If the operation in Missouri did not rely upon the operating division in Texas for any part of its system that was necessary for the performance of its duties to the public in Missouri, then SU would not need to contract with ONEOK for the services listed in the Transition Service Agreement attached to Staff’s complaint.  

7.  In response to 21 G the constitutionality of the statute is not a matter for Commission decision, but recently the Supreme Court was not receptive to utility claims that vagueness of rules deprived them of constitutional rights.  2003 WL 1908416  SU’s attacks on the constitutionality of Missouri statute require notice to the Attorney General’s office which SU has not provided.  Additionally if that is the approach SU wishes to pursue, determination of the constitutionality of the statute by the courts is likely to be a lengthy process that will cast a cloud of uncertainty over this transaction for years.

8.  In response to 21H, Staff’s interpretation of the statute is certainly as reasonable as SU’s, especially in light of the fact that the Public Utility Law is a remedial statute that is to be liberally interpreted for the public’s protection and Staff’s interpretation is based on Missouri case law.  Further, in response to the notion that this matter would be better handled in a rulemaking, Staff is challenging specific action by SU not by any other utility. This is a contested case in which the rights and duties of a specific party to comply with Missouri statute is at issue.

9.  Contrary to SU assertion at 21 I (SU Answer p. 9), this is a matter over which the Commission has primary jurisdiction.  “Missouri has long recognized the doctrine of primary jurisdiction.”  MCI Metro Access Transmission Services, Inc. v. City of St. Louis, 941 S.W.2d 634, 644 (Mo. App. 1997).  “Under this doctrine, courts generally will not decide a controversy involving a question within the jurisdiction of an administrative tribunal until after the tribunal has rendered its decision.”  Id. (citing Killian v. J & J Installers, Inc., 802 S.W.2d 158, 160 (Mo. banc 1991)).  This policy particularly applies where administrative knowledge and expertise are demanded to determine technical, intricate fact questions, and where uniformity is important to the regulatory scheme.  Id.  The only exceptions that courts have allowed are when the facts within the jurisdiction of the Commission have been admitted or when the only issue is a pure question of law.  See Webster v. Joplin Water Works Co., 177 S.W.2d 447 (Mo. 1944) and Main Line Hauling Co. v. Public Service Comm’n, 577 S.W.2d 50 (Mo. App. 1978).   The jurisdiction of the Commission over controversies involving utilities is quite broad.  The legislature has seen fit to place within the Commission’s jurisdiction “generally all matter relating to rights, facilities, service, and other correlated matters of a public service company.”  State ex rel. Cirese v. Ridge, 138 S.W.2d 1012, 1014 (Mo. banc 1940).

Section 386.250 RSMo 2000states:

The jurisdiction, supervision, powers and duties of the public service commission herein created and established shall extend under this chapter:

(1)
To the manufacture, sale or distribution of . . . gas, natural and artificial  for light, heat and power, within the state, and to persons or corporations owning, leasing, operating or controlling the same; and to . . . gas plants, and to persons or corporations owning, leasing, operating or controlling the same;

In the plain language of this section, the Legislature has given the Commission the general duties to supervise the sale and distribution of gas and the specific duties to prescribe the conditions under which gas service can be discontinued.  To enforce these duties, the Legislature gave the Commission the authority to:

Examine all persons and corporations under its supervision and keep informed as to the methods, practices, regulations and property employed by them in the transaction of their business.  Whenever the commission shall be of the opinion, after a hearing had upon its own motion or upon complaint, that . . . the acts . . . of any such persons or corporations are . . . in any wise in violation of any provision of law, the commission shall determine and prescribe . . . the just and reasonable acts . . .to be done and observed . . . 
The Commission has the jurisdiction to determine, in the first instance, whether SU violated any provision of the law and to prescribe what shall be done.

Staff’s allegations fall squarely within the jurisdiction, supervision, powers and duties of the Commission.  Staff alleges that SU violated § 393.190 RSMo (2000).  Staff seeks to enforce the Statute requiring SU to obtain Commission authorization prior to transferring assets necessary and useful in the performance of its duties to its captive customers.  Matters within the Commission’s jurisdiction are to be decided in the first instance by the Commission.  If SU is aggrieved by the Commission’s decision, it may then seek review from the courts.

10.  The only bar to Staff’s filing of its complaint that SU either overlooked or ignored Missouri statute is the statute of limitations.  Significantly, equitable estoppel is rarely applicable against a governmental entity.  “The doctrine is not favored by law and is not to be casually invoked.  State, v. City of Woodson Terrace, 599 S.W.2d 529, 531 (Mo.App.1980).  “Equitable estoppel is not applicable if it will interfere with the proper discharge of governmental duties, curtail the exercise of the state's police power or thwart public policy.”  State ex rel. Capital City Water Co. v. Missouri Public Service Com'n., 850 S.W.2d 903, 910(Mo.App. W.D. 1993).  In this case, even if a claim for equitable estoppel would stand it would thwart the public policy that the Commission is to protect ratepayers from acts of utilities in violation of Missouri statute.  

It is the responsibility of SU as a regulated utility to operate its business within the confines of Missouri law and to conduct its business accordingly.  When a regulated business, such as SU takes actions contrary to Missouri statute, or ignores or overlooks the requirements of the statute under which it is permitted by the state to operate, it takes a financial and legal risk.  Such is the risk taken by SU when it ignored or overlooked Section 393.190.  

In any event the complaint is not barred by principles of equity, but instead Staff’s complaint would only be barred by the statute of limitations for violation of Missouri law, which, in this case has certainly not run. 

In conclusion, Staff is willing to cooperate fully with mediation if that is the method that the Commission deems appropriate for resolution of this case, but suggests that mediation may not be the best process for determining the major policy and enforcement issues in this case.  As an alternative, Staff recommends that the Commission schedule a technical conference to determine if there is any mutually agreeable basis to settle this matter, and if not, direct the Parties to recommend a procedural schedule to bring this matter to the Commission.  Delay of determination of the issues in this case is not in anyone’s best interest.  

WHEREFORE Staff requests that the Commission issue its Order:  scheduling a technical conference to either resolve the issues or submit a procedural schedule to the Commission for resolution of the Complaint and granting any other and further relief as the Commission may consider appropriate.
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