Before the Public Service Commission

Of the State of Missouri

	In the Matter of an Investigation of the Actual Costs Incurred in Providing Exchange Access Service and the Access Rates to be Charged by Competitive Local Exchange Telecommunications Companies in the State of Missouri.
	))))))
	Case No. TR-2001-65


AT&T COMMUNICATIONS OF THE SOUTHWEST, INC.’S

RESPONSE TO STAFF’S SECOND PHASE PROPOSAL

COMES NOW the AT&T Communication of the Southwest, Inc.’s (“AT&T”) and states as follows:

On June 15,1999, the Commission issued its Order Establishing Case and Directing Notice in Case No. TO-99-596 in order to investigate certain language appearing in stipulations and Agreements used with competitive local exchange telecommunications carriers (CLECs).  The Commission held an evidentiary hearing in that docket on December 15 and 16, 1999.  On June 1, 2000, the Commission issued a Report and Order, in which it found "that the public interest would be best served by reductions in exchange access rates rather than by increases."
   The Commission further stated:

the present record does not include detailed evidence concerning the actual costs incurred in providing exchange access service. Therefore, the present order is an interim solution addressing only the so-called "standard stipulation" as a barrier to market entry and as a competitive disadvantage to CLECs. The Commission will establish a separate case in which to examine all of the issues affecting exchange service and to establish a long-term solution which will result in just and reasonable rates for exchange access service.
 

On August 8, 2000, the Commission established this case “to investigate all of the issues affecting exchange access service, including particularly the actual costs incurred in providing such service."
  The Commission explained that this case  “will take the form of a Commission investigation in order to ensure that the necessary detailed cost information is included in the record.”
  The Commission directed Staff to gather, compile and analyze such information as is necessary and useful, including particularly data concerning the actual costs incurred, to examine all of the issues affecting exchange access service in order to establish a long-term solution which will result in just and reasonable rates for this service.
 

In its December 12, 2000 Order Granting Clarification, the Commission clarified that this docket includes ILECs, and that ILEC access costs are within the scope of this proceeding, stating:

Next, Staff asks whether the Commission intends to include ILECs as well as CLECs in this case. This question should not require clarification. In its Order Establishing Case, issued on August 8. 2000, Staff was directed to compile "a list of all carriers, with their addresses, presently certificated to provide basic local telecommunications services in the state of Missouri." As stated previously, the carriers appearing on that list were all made parties hereto by the order of September 21, 2000. That list necessarily included large and small ILECs, as well as CLECs, because all are carriers certificated to provide basic local telecommunications services.  SWBT opposes inclusion of the ILECs in this case. The access rates of the large ILECs have been adopted as caps on CLEC access rates in each exchange; therefore, it is appropriate to review the ILECs’ cost information.

The Commission again addressed this issue in its March 14, 2002 order.  In its Order

Clarifying the Scope of this Proceeding, the Commission stated:

The purpose of this proceeding is ‘to investigate all of the issues affecting exchange access service, including particularly the actual costs incurred in providing such service, in order to establish a long term solution which will result in just and reasonable rates for this service.’ The Commission believes that this statement is clear. To the extent rates are an issue, this case includes that issue.

Thereafter, the parties filed multiple rounds of testimony, hearings were held, and post-hearing briefs were filed.  No action was taken by the Commission on this proceeding until June 16, 2003, when the Commission issued its Order Directing Filing, which directed the Staff of the Missouri Public Service Commission (“Staff”) to prepare and file a plan regarding Staff’s proposed second phase of the Commission’s investigation into switched access service.  Parties were afforded the opportunity to file responses to Staff’s proposed plan.    

On July 15, 2003, the Staff filed its Second Phase Proposal.  In its proposal, Staff stated that it believed this case was established in two distinguished phases.   Staff suggested that the Commission finish the first phase by: 1) adopting Staff’s proposed cost studies; 2) ruling on the jurisdictional issues surrounding the Commission’s ability to modify switched access rates and authority to expand local calling scopes; and 3) addressing two issues pending in Case No. TO-98-329.  Once those issues are decided, the Staff suggested that the second phase should address: 1) the issue of whether the current switched access rates are just and reasonable; and 2) if it is determined that access rates should be reduced, what solutions will achieve such rate reductions.  

AT&T disagrees with Staff that this case was originally intended to have two phases.   Nothing in the Commission’s orders establishing the current case or any subsequent orders indicates that the Commission required or even suggested that this case required multiple phases.  Rather, it was Staff that articulated the position that this case should have multiple phases.   As a result of that position, Staff’s consultant primarily focused on the cost of access and Staff chose not to address access rates
.  

In addition, as the above recitation of the history of this proceeding shows, far from what was contemplated by the Commission as a proceeding to develop a long-term solution for switched access rates, this case has languished in a pool of confusion and inaction.  Seizing upon this lack of clear direction, many of the incumbent local exchange carriers that were parties to this case took the position that this case was not about their switched access rates but rather this case was only about rates charged by other local exchange carriers or those rates charged by competitive local exchange carriers.  As a result, rather than address factual issues surrounding just and reasonable rates for exchange access service in prefiled testimony and at the evidentiary hearing, many of the parties’ subject matter experts addressed the Commission’s intentions, thoughts, and motives for establishing this case, as well as the Commission’s legal jurisdiction to reduce or modify access rates.   As a result, this case has been an unfocused, long-term process that has yet to yield any solution that results in just and reasonable rates for exchange access service.   

In order to reach the promised long-term solution for access rates, it would appear now that a second phase is the only option.  If the Commission proceeds with a second phase, however, AT&T agrees with Staff in urging the Commission to decide several issues (although AT&T believes there are additional issues that should be resolved in this phase of the proceeding) and provide guidance before beginning the second phase.   Absent this clarity, this case will continue to languish with little or no hope of reaching a solution.

I.
Resolution of Phase I.

In Staff’s Second Phase Proposal, Staff suggests that it has completed the first phase of this case and submitted the results in the form of a cost study.   Staff asserts that adopting Staff’s cost studies will resolve most, if not all, cost issues from the Joint Issues list.  AT&T is truly at a loss as to how adopting Staff’s cost studies can resolve any issues in this case.  Staff’s consultant filed multiple studies based upon four cost methodologies and did not recommend that one particular methodology be adopted.  Staff’s Statement of Position filed on September 3, 2002 states:

Forward-looking costs should be used. More specifically, Stand-alone Cost establishes a maximum level for potentially reasonable rates, Total Service Long Run Incremental Cost (TSLRIC) establishes a minimum level for potentially reasonable rates, and Fully Allocated (average total) Cost can be useful in evaluating the relative reasonableness of existing or proposed rates above the floor and below the ceiling.  (Staff of Mo PSC, Statement of Position, pg. 1)

Adopting Staff’s proposed four methodologies will provide no decision as to the appropriate cost of access to be used in setting rates and, instead will result in relitigation of this debate in Phase II of the proceeding.  Without a definitive decision on the appropriate cost of access, parties will be free to rely upon Staff’s studies to support almost any methodology and virtually any non-negative access cost a particular party wishes to put forth.    As AT&T demonstrated in its Initial and Reply Briefs filed in this proceeding, the federal Act requires that network elements and interconnection prices must be based on cost.
  The FCC has determined that the appropriate cost to implement the Act’s cost-based standard is forward-looking cost.  In its Local Competition Order, the Universal Service Order and the Access Reform Order, the FCC has directed the use of forward-looking costs.
  
In addition, Missouri telecommunications law has directed the Commission to use a cost methodology that, at a minimum, considers long run incremental cost or “LRIC.”  As a result, the Commission has historically used LRIC as a means to assess the cost of telecommunications service in Missouri.
  
Thus, rather than adopt Staff’s proposed four methodologies, AT&T urges the Commission to adopt the Total Service Long Run Incremental Cost methodology for the reasons set forth on pages 26 – 37 of AT&T’s Initial Brief.   This is the only methodology that complies with federal and state law.  In addition, AT&T believes that Staff’s LRIC results provide a reasonable cross-carrier approximation of the LRIC of providing switched access service.  Upon adopting a TSLRIC methodology, the Commission should direct incumbent local exchange carriers’ to file cost studies that are consistent with a TSLRIC methodology.  However, given the large disparity between the TSLRIC of switched access and the current access rates, the Commission can take steps to close this gap while simultaneously fine-tuning the cost studies as necessary.  Additionally, any CLEC that does not wish to mirror the rates of the ILEC in whose territory the CLEC is competing should also file TSLRIC studies.  AT&T agrees with Staff that the Commission should decide the jurisdictional issues regarding the Commission’s authority to reduce and/or restructure switched access rates based upon the type of regulation applied as well as the Commission’s jurisdiction to expand calling scopes.  A decision on these issues will provide the necessary guidance to the parties, regardless of whether the immediate case moves forward with a second phase.  For example, if the Commission were to determine that it does not have the jurisdiction to modify access rates, AT&T will know that it need not expend further resources before the Commission for access reform, and should instead spend its resources trying to secure that jurisdiction or pursuing other legal remedies.  

Additionally, the Commission should address the protective order issues before proceeding with a second phase.  AT&T’s, as well as other parties’, ability to fully participate in this case has been hindered by the current protective order limitations.   In addition to due process issues, the record in this case has suffered as well.  For example, the lack of access to carrier information has prohibited AT&T from doing any type of comparative analysis of cost studies submitted by individual companies.  Subsequent participation in Phase II will likewise be hindered if the protective order issues are not adequately resolved.  

Next, the Commission should make the current interim CLEC rate cap permanent and adopt the three exceptions AT&T has proposed.
  

Further, in the Surrebuttal Testimony of Michael Pauls and R. Matthew Kohly in this proceeding, AT&T presented a proposal to reduce access rates.  In that testimony, AT&T urged the Commission to remove the huge disparity that exists between switched access costs and the current prices for switched access in Missouri.  AT&T proposed a phased reduction process, commencing with the elimination of the per minute Carrier of Common Line (CCL) rate element from the current exchange access rate structure, replacing it with a flat monthly per-line charge.  Because the CCL has no cost basis and was established as a support element, a determination of the proper cost standard and the development of costs under that standard by the individual companies would not be necessary to implement this step.  AT&T recommended that the elimination of the CCL be revenue neutral, and that revenues associated with the CCL be recovered via a flat monthly rate element assessed directly to retail customers in the same manner as a subscriber line charge.  The imposition of such a subscriber line-like charge would not result in an increase in basic local rates and, therefore, would not trigger any price cap or rate of return statutory issues.   

As an alternative, the Commission could also offset the revenue associated with the elimination of the CCL by using support from the Missouri Universal Service High Cost Fund.   The overriding purpose of the High Cost Fund is to offset the removal of implicit subsidies from the existing rates and replace those with explicit, predictable, and competitively neutral support necessary to ensure the availability of local service at just, reasonable and affordable rates in a competitive market.  To accomplish this, both the Federal Act and the Missouri statute contemplates that the implicit subsidies or support historically included in switched access rates must be eliminated and the universal service fund is to be used as the means to make such subsidies/support explicit.  Eliminating the CCL and moving the other switched access rates towards TSLRIC is a necessary component of shifting implicit subsidies to an explicit, competitively neutral support mechanism.  To effect this proposal, the Commission would need to decide the issues and establish a high cost fund that was under consideration in Case No. TO-98-329.  As with this proceeding, that docket has been fully litigated and briefed and is awaiting Commission ruling.

For rate of return regulated companies, the Commission could perform the same restructuring either in the context of a rate case where all rates are reviewed or, on a revenue neutral basis, outside of a general rate case.   

The next step the Commission should take is to move the traffic sensitive access rate elements towards their TSLRIC costs.  As an initial step that could be mandated now, the Commission could order each company to reduce their traffic sensitive rate elements to their corresponding interstate, switched access rates.  Then, in Phase II, the Commission could take the next step of establishing the TSLRIC-based rates for these traffic sensitive rate elements.  

Immediate action is necessary and justified.  Staff and AT&T presented evidence that demonstrates that Missouri’s access rates are among the highest in the nation.
  Accordingly, AT&T urges the Commission in this phase to begin access reform by taking the actions discussed above, including eliminating the non-cost-based CCL rate element and directing that the incumbent carrier’s traffic sensitive access rate elements be moved to each company’s corresponding interstate switched access rate.  
II.
Phase II Issues.

As stated earlier, Staff’s Second Phase Proposal identifies the following two issues to be addressed:

1. Are current switched access rates just and reasonable based upon actual costs incurred?  (Staff’s Second Phase Proposal, pg. 6)

2. If it is determined that reductions in switched access rates should be made, what solutions will achieve such reductions?  (Staff’s Second Phase Proposal, pg. 6)

With respect to the first issue identified by Staff, AT&T believes the Commission has already determined that the current access rates are not just and reasonable and that access rates should be reduced.  As the Commission’s recent Order Directing Filing noted, this case was established over three years ago with the stated goal of establishing a long-term solution which will result in just and reasonable rates for exchange access service.   That Order also notes that this case was a follow-up to another Commission case; Case No. TO-99-596.  In that case, that Commission found that “the public interest would best be served by reductions in exchange access rates rather than by increases.”
  With this finding in mind, the Commission initiated the current case to find a long-term solution to reforming access rates.   By its actions, the Commission’s has already indicated its belief that current access rates are not just and reasonable.

Given the Commission’s previous findings, the stated purpose of the case, and the evidence already presented in this case, AT&T believes that it is already well established that Missouri’s intrastate, switched access rates must be reduced and the Commission need only confirm its prior determinations.   Alternatively, AT&T believes that the evidence already presented in this case, as well as related cases, shows that Missouri’s intrastate-switched access rates are excessive, are unreasonably discriminatory, and are neither just nor reasonable and provides the Commission with a more than ample basis for reaching such a conclusion.
  However, if there is still an open question about whether or not Missouri’s switched access rates should be reduced, AT&T respectfully requests that the Commission to specifically identify the information it believes is lacking and preventing it from ruling on this issue and direct that this information be produced in Phase I, not Phase II.  AT&T urges the Commission to decide this issue in Phase I so the parties are not forced to litigate this issue once again.     

If there is to be a second phase of this case, AT&T believes the Commission should make it clear from the beginning that access rates should be reduced and that the focus of the second phase should be limited to how to attain those reductions and the amount of the reductions.

In addition to making it clear that the purpose of Phase II is to implement access rate reductions, the Commission should also clearly and specifically identify those carrier’s access rates that it has determined are to be reduced.  This is necessary to avoid the continued extraneous debate about which parties’ rates are being examined.  If the Commission decides that it does not wish to reduce exchange access rates at this time, AT&T recommends the Commission accept Staff’s report without making any findings regarding the Staff’s studies, address the jurisdictional issues that have been raised and close this case.  Endless proceedings with no clear objective for access reform is a waste of everyone’s time and resources.

As discussed above, AT&T presented a proposal to reduce access rates.  If the Commission fails to address these proposed reductions in Phase I, AT&T urges the Commission to do so in Phase II.  In summary, AT&T proposed the elimination of the per minute Carrier of Common Line (CCL) rate element from the current exchange access rate structure.  AT&T recommended that the elimination of the CCL be revenue neutral, with revenues associated with the CCL recovered via a flat monthly rate element assessed directly to retail customers in the same manner as a subscriber line charge or using support from the Missouri High Cost Fund.   

For rate of return regulated companies, the Commission could perform the same restructuring either in the context of a rate case where all rates are reviewed or, on a revenue neutral basis, outside of a general rate case.   

The final step AT&T recommended was to move the traffic sensitive access rate elements towards their TSLRIC costs.    
III.
Other Pending Cases.

The Commission’s Order Directing Filing asked Staff to identify any other pending cases that are necessarily implicated by this investigation.   As the Commission is aware, high access rates are at the heart of many issues pending before this Commission.  

Staff’s Second Phase Proposal identifies pending Case No. TO-98-329, In Matter of the Investigation into Various Issues Related to the Missouri Universal Service Fund, the “USF Case,” as a case related to this pending proceeding.   Staff’s filing asks for guidance on the following issues 

· If a high cost fund is needed, should the high cost fund utilize a benchmark cost approach or the cost/JRA/SOP (cost/just reasonable and affordable rate/subsidies and other payments) approach previously considered by the Commission?

· If the Commission utilizes a benchmark cost approach, is a multiple or a single benchmark appropriate?

Staff also suggests that guidance on the issue of whether rate rebalancing in conjunction with establishing a high cost fund should be examined would also be helpful.  AT&T agrees that guidance on these three issues would be beneficial if there is going to be a second phase of this case.  However, AT&T urges the Commission to resolve the issues in Case No. T0-98-329 and to establish a high cost fund mechanism to the extent the Commission determines that such fund will be used to offset implicit subsidies, such as inflated access charges. 


The Staff also identified several cases dealing with issues related to expanded local calling (Staff Second Phase Proposal, pgs 8 – 9).    AT&T agrees that these cases would likely be implicated by this investigation.   

In addition to the cases cited by Staff, AT&T believes Case No. TO-2001-391, In the Matter of A Further Investigation of the Metropolitan Calling Area Service After the Passage and Implementation of the Telecommunications Act of 1996 (Third MCA Case) is also implicated by the pending investigation.   As with the other cases related to expanded local calling, Missouri’s excessive intrastate, switched access rates are the underlying problem.   Most recently, the Office of Public Counsel filed a Motion to Establish On the Record Conference in the Third MCA Case.  In that pleading, OPC requested an on-the-record discussion between the Commissioners and the parties to discuss expanded local calling.  OPC also warns that it will continue to raise the issue of expanded local calling until the Commission clearly states that it will abstain from involvement and will rely upon the competitive market to provide that calling scope.  Given Missouri’s high access rates, it is unlikely that the competitive market will ever have a chance to work.  In addition to the concerns raised by interexchange carriers like AT&T, even legal counsel representing the ILECs with some of the highest access rates in the state have complained that Missouri’s high intrastate access rates prohibit their companies from offering expanded local calling
.     

AT&T also believes that Case No. TX-2003-0301, Proposed Rule to Require all Missouri Telecommunications Companies to Implement an Enhanced Record Exchange Process to Identify Origin of IntraLATA Calls Terminated by Local Exchange Carriers (“Network Rulemaking) is also implicated by the pending investigation.  While this case focuses on technical network and business relationship issues that need to be resolved, AT&T believes that Missouri’s high access rates and the resulting high revenue streams are a major stimulus to this case.  Missouri’s high access rates create a significant, if not excessive, switched access revenue stream, that the companies charging the rates rely upon.  Because the industry is unable to identify the party or parties responsible for paying terminating compensation, terminating LECs (especially CLECs and former Secondary Carriers) are unable to bill for terminating access charges and are deprived of a significant revenue source.  If access rates were lower, AT&T believes these issues could be more readily resolved between the parties and would be less critical to companies involved.   

While the Commission has heretofore primarily focused on the cost of switched access as a reason to reform access rates, the Commission should also consider the soundness of maintaining high access rates that creates a huge and in the long run unreliable source of revenues for incumbent LECs.  Related to the issues in the Network Rulemaking case is the fact that Missouri’s high access rates create the incentive for carriers to avoid paying such rates, via lawful and unlawful means.  Reducing access rates to interstate parity will certainly reduce these incentives.  In addition, continued reliance on access revenues as a major source of revenues is unsound as incumbent LECs continue to lose access lines to wireless carriers and other technologies. 

The current reliance upon originating records for billing terminating intraLATA compensation for LEC carried toll presents the opportunity for a LEC to dump minutes on the network without paying the appropriate compensation to the terminating carrier.  As a CLEC in the Missouri local exchange market, AT&T is forced to terminate other carrier’s originated minutes for which AT&T never receives terminating compensation.  In fact, there are many instances where AT&T’s direct competitors receive the terminating compensation for calls that actually terminate to AT&T’s customers.   Given the high access rates, this compensation scheme translates into a significant and inappropriate competitive advantage for the ILEC that collects compensation that is actually due to AT&T.  

IV.
AT&T’s Proposed Exchange Access Outline.

The Commission’s Order Directing Filing required Staff to file, in outline form, Staff’s plan for the second phase of this proceeding.     Based upon AT&T’s comments stated herein, AT&T submits the following plan for the Commission’s consideration.  

I.
Pending Issues that Must be Resolved in Phase I.

1. Resolve the questions regarding the Commission’s authority to order access charge reform and the Commission’s authority to expand calling scopes.

2. Adopt TSLRIC as the cost standard and require carriers to file compliant cost studies.

3. Make the current interim CLEC rate cap permanent and adopt the three exceptions AT&T has proposed. 

4. Eliminate the Carrier Common Line Charge and determine whether to offset CCL reductions via a subscriber line or through appropriate offsets from a high cost fund.
a. Determine whether to establish a high cost mechanism in Case No. TO-98-329 to effect the elimination of the CCL rate element and resolve other issues in that proceeding.

5. Require traffic sensitive switched access rates be set at each company’s corresponding interstate rates for those elements and require companies to file compliant tariff revisions.
II.
Phase II Issues.

1. Clarify that access reform is needed and that the Commission intends to reduce access rates.

2. Identify the parties whose access rates the Commission intends to reduce.

3. Direct the parties to meet at prehearing conference to set forth a procedural schedule for addressing access rates thirty days after the resolution of the issues identified above.   

4. To the extent that the issues identified above for resolution in Phase I are not revolved in Phase I, those issues should be addressed in Phase II.

Respectfully submitted this 15th day of August, 2003. 
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