BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of Grain Belt Express

)

Clean Line LLC for a Certificate of Convenience and

)

Necessity Authorizing it to Construct, Own, Operate,

)

Control, Manage, and Maintain a High Voltage, Direct 

)   Case No. EA-2014-0207
Current Transmission Line and an Associated Converter

)

Station Providing an interconnection on the Maywood-

)

Montgomery 345 kV Transmission Line



)

MISSOURI LANDOWNERS ALLIANCE

APPLICATION FOR REHEARING
COMES NOW the Missouri Landowners Alliance (MLA), pursuant to § 386.500.1
 and 4 CSR 240-2.160, and respectfully applies for rehearing of the Commission’s Report and Order which was issued in this proceeding on July 1, 2015. 

The sole purpose of this Application is to preserve the issues discussed below in the event an opposing party appeals the Commission’s Report and Order and the case is remanded for further consideration.  If no such appeal is taken, the MLA does not intend at this point to pursue the issues raised herein.   

The MLA contends that the Commission’s Report and Order is unlawful and unreasonable on four different grounds, as set forth below.  The MLA acknowledges that the Commission ruled against it on all of these issues during the course of this proceeding.      
1.  Evidence submitted by the wind farms in response to Grain Belt’s Request for Information.  In January, 2014, Grain Belt completed a Request For Information (RFI) to wind farms which might potentially supply energy for the proposed line.  In its First Set of Data Requests to Grain Belt’s Mr. Michael Skelly, the MLA asked in item 48 for a copy of all the documents which Grain Belt had received from wind farms in response to the RFI.  Grain Belt eventually provided copies of those responses, but with certain information redacted.  
The redacted information included the location of the wind farm providing the response to the RFI.  Without knowing the location of the individual wind farms, the MLA was significantly hampered in its ability to verify or challenge Grain Belt’s conclusions regarding the projected wind speeds, capacity factors and busbar costs of the wind farms responding to the RFI.  And without the redacted information, the MLA was also unable to correlate the wind farms with their credit ratings.  
On August 28, 2014, the MLA filed a Motion to Compel, in which it asked the Commission to require that Grain Belt provide a full, unredacted copy of the responses to the RFI.  That Motion was denied by the Commission in its Order of September 24, 2014. 

Subsequently, the Commission also denied the MLA’s October 29, 2014 Motion to Strike the testimony from Grain Belt which was related to or based on the responses to its RFI.  The testimony in question was set forth in paragraph 5 of the MLA’s October 29, 2014 Motion to Strike.    
By first refusing to order Grain Belt to provide the information redacted from its RFI, and then denying the MLA’s Motion to Strike the testimony from Grain Belt related to that RFI, the MLA was denied its right to due process under Amendment XIV to the United States Constitution, and Article 1 Section 10 to the Missouri Constitution. 

2.  Data used by Grain Belt to calculate the lowest-priced 4,000 MWs of power from the responses to its RFI.  In data request No. 94 directed to Grain Belt witness Mr. David Berry, the MLA essentially asked for the information substantiating the claim in his direct testimony that the responses to the RFI showed that the lowest-priced 4,000 MW of power available to the proposed line averaged 2.0 cents per kwh.  When Grain Belt did not provide the information requested in Data Request 94, the MLA asked that it be directed to do so in the MLA’s August 28, 2014 Motion to Compel.  The Commission denied this Motion in its Order of September 24, 2014, and subsequently denied the MLA’s objections to the Grain Belt testimony which made reference to or was based on Grain Belt’s calculation of the allegedly lowest-priced 4,000 MW of power which could be delivered from the wind farms responding to its RFI. 

As a result of these Commission rulings, the MLA was unable to fully develop and address the issue of Grain Belt’s lowest-cost 4,000 MW of power in testimony, cross-examination and in its briefs to the Commission.  

By first refusing to order Grain Belt to provide the information supporting that cost calculation, and then denying the MLA’s objections to the testimony from Grain Belt related to the supposed lowest-priced 4,000 MW of power from the wind farms, the MLA was denied its right to due process under Amendment XIV to the United States Constitution, and Article 1 Section 10 to the Missouri Constitution. 

3.  The Data Requests submitted by the MLA to Tradewind Energy and Infinity Wind.  On September 6, 2014, the MLA served a First Set of Data Requests to both  Tradewind Energy, LLC (Tradewind) and Infinity Wind Power (Infinity).
  The Data Requests were essentially identical, and sought information regarding the following:  discussions between the wind farms and potential buyers regarding the possible sale of power transmitted over the proposed line; the calculation of the busbar costs of energy by the wind farms; and components of the busbar price which the wind farms provided in response to the RFI from Grain Belt.

By its Order of September 24, 2014, the Commission granted the separate Motions for Protective Orders submitted by the two wind farms, thereby preventing the MLA from obtaining the information requested in its First Set of Data Requests to the wind farms.  


As a result of these Commission rulings, the MLA was unable to fully develop and address certain issues in this case in its testimony, cross-examination and its briefs to the Commission.  Such issues included the projected cost of the wind energy from the Kansas wind farms; the price at which the wind farms would be willing to sell that energy to load-serving utilities and other entities; and the extent of any interest on the part of load serving utilities in Missouri and elsewhere in purchasing that energy.

Over the objections of the MLA, the Commission subsequently accepted into evidence the testimony of the wind farm witnesses which related to the material sought by the MLA in its data requests to the wind farms.

By first refusing to order the wind farms to provide the MLA with the information sought in the data requests, and then accepting into evidence the wind farm testimony related to that information, the MLA was denied its right to due process under Amendment XIV to the United States Constitution and Article 1 Section 10 to the Missouri Constitution.     
4.  Evidence received in violation of § 536.070(11).  This statute essentially states that “the results of statistical examinations or studies, or of … compilations of figures … or examination of many records or of long or complicated accounts, or of a large number of figures, or involving the ascertainment of many related facts” are admissible in evidence if made by or under the supervision of a witness to the case. 

Here, the evidence described below was developed by one or more individuals who were not witnesses in this case, or was dependent upon information developed by one or more individuals who were not witnesses to this case.  In both events, pursuant to § 536.070(11) the evidence should not have been received into evidence:  
(1)  The weather map depicted at Schedule DAB-2 to the direct testimony of Mr. David Berry, and his discussions of that map at page 15, lines 12-22, and page 19, lines 14-17; and the depiction of other maps at Schedule DAB-13 and the discussion thereof at page 41 line 21 – page 42 line 9, and page 42 lines 15-17, of Mr. Berry’s surrebuttal testimony. 

(2)  The output from of a wind profile developed by Mr. Berry from material provided to him by AWS Truepower, which was used and referred to in turn by Mr. Gary Moland in Mr. Moland’s direct testimony at page 3 line 7 to page 11 line 24, and his Schedule GM-2.

(3)   The output from of a wind profile developed by Mr. Berry from material provided to him by AWS Truepower, which was used and referred to in turn by Mr. Robert M. Zavadil in Mr. Zavadil’s direct testimony at page 3 line 1 to page 9 line 7, and his Schedule RMZ-2.    

(4)  The output from of a wind profile developed by Mr. Berry from material provided to him by AWS Truepower, which was used and referred to in turn by Mr. Robert Cleveland in Mr. Cleveland’s surrebuttal testimony at page 3 line 4 to page 7 line 5; page 9 line 14 – page 10 line 4; page 11 lines 2 – 5; and his Schedule RC-2.   

WHEREFORE, the MLA respectfully requests that the Commission make and enter its order granting rehearing on the four categories of issues set forth above.   
Respectfully submitted,

/s/  Paul A. Agathen
Paul A. Agathen

Attorney for Missouri Landowners Alliance

485 Oak Field Ct.

Washington, MO  63090

(636)980-6403

Paa0408@aol.com
MO Bar No. 24756

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Motion was served upon the parties to this case by email or U.S. Mail, postage prepaid, this 30th day of July, 2015.

/s/  Paul A. Agathen
Paul A. Agathen

Attorney for the Missouri Landowners Alliance

� Statutory references are to the Revised Statutes of Missouri (2000).


� A copy of the Data Requests to Tradewind was attached to the MLA’s September 13, 2014 Answer to Tradewind’s Motion for a Protective Order.  A copy of the Data Requests to Infinity were attached by Infinity to its September 11, 2014 Motion for a Protective Order.
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