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Staff Opinion Regarding Jurisdiction and Staff Recommendation


COMES NOW the Staff of the Missouri Public Service Commission (Staff) through Counsel and for its Opinion Regarding Jurisdiction and Staff Recommendation, states the following:

1. On September 30, 2002, the Commission directed the Staff to file a pleading providing its opinion concerning whether the Commission has jurisdiction to proceed in this case.  The Commission also directed the Staff to file a recommendation regarding the proposed merger in the event the Commission assumes jurisdiction.

2. Counsel for the Staff routed three data requests regarding the proposed transaction to local counsel for the Applicants and received a prompt response to these informational inquiries. The data request and corresponding answers to these requests are attached hereto, marked Group Exhibit 1, and incorporated herein by reference.
3. After reviewing the Application, responses to the attached data requests, applicable statutes, and previous Commission precedent, the Staff has formed the opinion that the Commission lacks jurisdiction to proceed in this case. 

JURISDICTIONAL OPINION

An analysis of the Application filed on September 18, 2002 (Application) indicates that, what initially appears to be a complex transaction, essentially boils down to a simple change in the ultimate ownership of five Missouri regulated entities from one unregulated parent to another unregulated parent. The five Missouri regulated utilities whose parental ownership would change are:

Global Crossing Telemanagement, Inc. (GCTMI),

Global Crossing Telecommunications, Inc. (GCTI), 

Global Crossing North American Networks, Inc. (GCNANI), 

Global Crossing Local Services, Inc. (GCLSI) and

Budget Call Long Distance, Inc. (BCLDI).  

All but one of the five utilities above are wholly owned by Global Crossing North American Holdings, Inc. (GCNAHI). Budget Call Long Distance, Inc. (BCLDI) is wholly owned by GCLSI, which is in turn, wholly owned by GCNAHI.  Global Crossing Ltd. (GCL), an unregulated entity, wholly owns GCNAHI, the holding company that directly and indirectly owns the five regulated entities described just above.  GCL is also the sole shareholder in GC Acquisition Limited (New GX) a company formed to carry out the proposed transaction. 


The requested transaction involves the transfer of GCL’s ownership interest (or stock) in its holding company (GCNAHI) to New GX.  GCL would then relinquish all of its equity and voting power in New GX.  New GX would then stand as the new ultimate and indirect parent of the five identified Missouri utilities.  Hutchison Telecom, ST Telemedia, creditors of GCL and management of the New GX would then become shareholders of New GX in varying percentages.  In terms of the bottom line, the direct share holding of the Missouri regulated entities would not change and these utilities would have the same relationship with New GX as they currently have with GCL.

Verification of the nature of the transaction can be gleaned from the answers to data requests (DRs) 001 through 003 included within Group Exhibit No. 1.  The response to DR 002, indicates that the “assets” to be acquired by the New GX corporation consist of the corporate stock of the Missouri regulated utilities through an indirect transfer of these ownership interests to New GX from GCL.  Answer to DR 003 reaffirms that only stock ownership interests are being transferred.  

The Application states that approval of the stock purchase transaction is sought under the provisions of Mo. Rev. Stat. Section 392.300. 

§392.300.1 RSMo 2000, states, in relevant part, that:

No telecommunications company shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, facilities or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such line or system, or franchises, or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do.

§392.300.2 RSMo 2000, states, in relevant part, that:


Except where stock shall be transferred or held for the purpose of collateral security, no stock corporation, domestic or a telecommunications company, shall, without the consent of the commission, purchase or acquire, take or hold more than ten percent of the total capital stock issued by any telecommunications company organized or existing under or by virtue of the laws of this state, except that a corporation now lawfully holding a majority of the capital stock of any telecommunications company may, without the consent of the commission, acquire and hold the remainder of the capital stock of such telecommunications company, or any portion thereof. 


In Staff’s opinion, Section 392.300.1 RSMo 2000 does not apply to this transaction because New GX is not acquiring “…the franchise, facilities or system” of the regulated telecommunications’ companies as is required under the statute to create commission jurisdiction.  All that is occurring is a change in the ultimate ownership of these utilities from from one unregulated holding company to another via a stock transfer.   Everything else stays the same.  No franchise, facilities or system is being sold or transferred.


In addition, this transaction does not involve a “merger or consolidation of regulated companies” as mentioned in the jurisdictional language of this statute described just above.  No merger or consolidation of regulated entities is, in fact, taking place. Each regulated entity, under the terms of the transaction, would retain and continue to perform under its individual corporate identity, certificate, and through its respective “franchise, facilities or system.”  There is no regulated entity merging with, or losing its corporate existence, as a result of the proposed scenario.  The transaction is solely a stock and indirect ownership transfer.

Lastly, the plain language of Section 392.300.2 RSMo 2000 does not require prior 

approval of a stock acquisition involving regulated entities if these entities are incorporated outside Missouri.  All five regulated entities are foreign corporations as are GCL and New GX. Also see Commission v. Union Pacific Railroad Company, 197 S.W. 39 (Mo. banc 1917).   


The Application does indicate at page 2 that “…notes are to be secured by the assets of various GCL subsidiaries, including the Missouri-Licensed Subsidiaries.  §392.290.2 RSMo 2000 provides indicates, in part, that:

Notwithstanding any other provision of law to the contrary no telecommunications company operating in Missouri and one or more other states shall be required to obtain authorization from the Commission to issue…notes or other evidence of indebtedness; nor shall any such telecommunications company be required to obtain authorization from the Commission in order to encumber the whole or any part of its franchise, line or system.


The response to DR 001 establishes that all five regulated telecommunications companies involved in the proposed scenario operate in many other states.  From this information, it appears clear from the unambiguous language of §392.290.2 that subjecting the regulated assets of these five utilities to lien interests, while perhaps troubling, is also a transaction beyond the jurisdictional reach of the Commission.


Prior Commission precedent also militates against the Commission assuming jurisdiction in this case. In Commission Case No. TM-2000-146, In the Matter of the Joint Application of Feist Long Distance, Inc., Telecom Resources, Inc. d/b/a TRINetwork, Inc., and Advanced Communications Group, Inc. for Approval of Transfers of Control, the Commission dismissed an application to acquire the stock of two regulated, foreign telecommunications companies for jurisdictional reasons. The Commission stated the following, in part, in the body of its Dismissal Order dated October 19, 1999:

…the Commission concludes that it does not have jurisdiction to consider the transactions for which ACG and ACG subsidiaries seek approval.  The second subsection of 392.300 clearly does not apply because the subsidiaries sought to be acquired are not Missouri corporations and therefore are not “organized or existing under or by virtue of the laws of this state.”

The argument for the Commission’s lack of jurisdiction under the first subsection of Section 392.300 is less clear.  The authority granted to the Commission under Section 392.300.1 is quite broad.  However, in balance it appears that the transaction in this case will not result in the direct or indirect merger or consolidation of any of the companies involved.  After the transaction is complete, the ACG subsidiaries will continue to provide service to their respective customers under existing service arrangement and pursuant to their respective authorizations.  All that is really changing is the identity of the owner of those corporations.  Under the circumstances of this application, it appears that the Commission does not have jurisdiction over Ionex’s purchase of all shares of stock of the ACG subsidiaries [the two regulated entities].

Staff would submit that the transaction proposed in the Application in this case ends up with the same result, that is, a change in the identity of the ultimate owner of the regulated, foreign entities, with no change in operation or identity of the five regulated utilities.  


Therefore, in light of all of the above, Staff would respectfully advise the Commission that Staff does not believe the Commission has jurisdiction over the proposed transaction in this case.

In its Order seeking a jurisdictional opinion from the Staff, the Commission directed the Staff to advise it of any legal harm to any party and whether there is any expense, burden, or other detriment to any party if the Commission accepts or rejects jurisdiction over the matter.  Staff would respond to say that the legal harm evident by asserting jurisdiction is that it necessitates that the Applicants are subjected to unnecessary legal fees and expenses that should not be incurred if jurisdiction is lacking. In addition, should any action or requirement of the Commission in approving the transaction be taken to a reviewing court or otherwise be contested, additional outlays of both Commission, Company and Staff resources would occur. The benefits of assuming jurisdiction might be that the question of the possible detriment to the public interest as a result of this transaction could be examined.


Lastly, as directed, the Staff has prepared a Recommendation for the Commission regarding the proposed transaction that is attached hereto, labeled Appendix A, and incorporated herein by reference.
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