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M E M O R A N D U M

	To:
	Missouri Public Service Commission Official Case File

	
	Case No.:
	TC-2004-0059
	
	

	
	Complainant:
	R. Arthur Gentry d/b/a Excelsior Professional Services, et al


	From:
	Arthur P. Kuss
	
	

	
	Telecommunications Department
	
	

	
	John Van Eschen/October 10, 2003
	
	/s/ Marc Poston 10/10/03

	
	Utility Operations Division/Date
	
	General Counsel's Office/Date


	Subject:
	Investigation Report by Telecommunications Department Staff (Staff)

	
	

	Date:
	October 10, 2003
	


On July 22, 2003, R. Arthur Gentry d/b/a Excelsior Professional Services, Inc.; d/b/a Excel Computer Store; d/b/a Gentry and Associates; d/b/a epsi.net (Complainant), filed a Complaint alleging billing errors and mishandling of services against Southwestern Bell Corporation (the Company
).  On August 21, 2003 the Company filed a Motion to Dismiss and Answer.  The Company recommends the Commission dismiss the complaint on the basis the Complaint names the wrong party, fails to state a claim upon which relief may be granted and fails to set out the jurisdiction of the Commission.  On September 04, 2003, the Commission directed the Staff of the Commission to file a report of its investigation of the issues no later than October 10, 2003.  

Complainant contends the Company is responsible for a series of billing and service errors occurring over a period of years.  The Complaint identifies four specific issues concerning the Complainant’s subscription to frame relay service, basic local exchange service and ISDN service.  The Complainant is seeking relief for two out of the four issues.  Staff intends to address each issue individually; however we will first address the Company’s claim that the Complainant has named the wrong party to the Complaint.

The Complaint specifically identifies Southwestern Bell Corporation.  The Company’s response indicates the wrong party has been named in the Complaint because Southwestern Bell Corporation is the former name of SBC Communications Inc., the corporate holding company.  According to the Company, SBC Communications Inc. does not technically provide telecommunications service in Missouri.  

From Staff’s perspective, based on the services at issue in the Complaint, Southwestern Bell Telephone, L.P., d/b/a SBC Missouri (SBC Missouri) and SBC Advanced Solutions, Inc. (SBC-ASI) should perhaps be identified as the proper respondents in this type of complaint.  SBC Missouri currently provides basic local exchange service and ISDN service in Missouri.  SBC Missouri formerly provided frame relay service; however this service, as well as other advanced telecommunications services, were transferred to SBC-ASI on April 1, 2000 in Case No. TM-2000-366.  The transfer of assets to SBC-ASI is the result of merger conditions established in the Federal Communications Commission’s CC Docket No. 98-141 involving the merger of Southwestern Bell and Ameritech.  The FCC requires a separate Southwestern Bell affiliate to provide advanced services in the 13 states where SBC and Ameritech provide services.  SBC-ASI is the resulting separate affiliate that, for purposes of this complaint, is the current provider of frame relay service.  In Staff’s opinion, SBC-ASI and SBC Missouri are the proper responding parties to Issue No. 1 identified in the Complaint because both of these companies provided frame relay service during the time period at issue in the Complaint.  SBC Missouri is technically the proper party concerning Issue Nos. 2, 3 and 4 involving basic local exchange service and ISDN services.    

The proper identification of the Southwestern Bell company providing service in Missouri can admittedly be confusing.  Compounding the technical issue of identifying the proper respondent party is a recent name change of SBC Missouri.  In Case No. IN-2003-0247 the Commission approved a request to change the name of Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell Telephone Company to Southwestern Bell Telephone, L.P., d/b/a SBC Missouri.   The Commission issued its order approving the name change on January 31, 2003.  SBC Missouri later filed a Notice Regarding Order Recognizing Change of Name on February 10, 2003 stating, “…although Southwestern Bell Telephone, L.P. will operate under the fictitious name SBC Missouri in Missouri, Southwestern Bell Telephone, L.P. reserves the right to use its fictitious name registration Southwestern Bell Telephone Company when appropriate.”  The Commission subsequently closed the case after this filing.  

Although the Complaint does not identify the proper responding parties, Staff does not believe the Complaint should be dismissed without giving the Complainant the opportunity to name the proper parties.  SBC Missouri officials are aware of the pending complaint; however it is unclear whether SBC-ASI officials are aware of the complaint.  If the Complainant wishes to proceed with its Complaint, the Complainant should amend the Complaint within a designated period of time.  If the Complainant fails to amend the Complaint to name the proper parties, the Commission should dismiss the case.  The remainder of this report assumes the Complainant wishes to proceed with its Complaint.  Each issue identified in the Complaint will be separately addressed.

Issue No. 1:  The Complainant alleges the Company has mis-billed frame relay service.  The Complainant has provided a copy of a letter indicating a monthly rate of $164.08 yet the Company has billed $299 for this service since 1998.  Frame Relay Service (FRS) is a digital transmission technology commonly used for Internet and data traffic.  The Complainant requests the Commission order the Company to provide immediate and retroactive billing adjustments.  

As previously pointed out SBC-ASI is the company currently providing frame relay service for SBC.  Since SBC-ASI is a separate affiliate, this company should be identified as the respondent party for this particular issue.  SBC Missouri would have been the party providing frame relay service prior to April 1, 2000.  In this respect SBC Missouri should be identified as the respondent party for frame relay service provided to the customer between 1998 and April 1, 2000.  

Nevertheless, frame relay service is a type of service whereby the rates charged may be based on either tariffed rates or on an Individual Case Basis (ICB).  Further research is needed to determine if the Complainant’s rates are based on tariffed rates or ICB rates.  The lack of a signed contract suggests the Complainant’s rates may be based on tariffed rates.  If tariffed rather than ICB rates were used for determining the Complainant’s frame relay service, there are more than single tariffed rates for frame relay service.  For example SBC-ASI’s existing tariff does not simply identify either a $164.08 or $299 monthly rate.  Instead SBC-ASI’s tariff for frame relay service has many rate components.  In addition many different options exist for a frame relay subscriber that could affect the total charge for the service.  At this time, Staff is unable to definitely say whether the $299 charge is accurate or not without obtaining more detailed customer specific information.  If the case is to proceed, SBC Missouri should ultimately justify the rate(s) charged to the Complainant for frame relay service prior to April 1, 2000.  If SBC-ASI is made a party to the Complaint, SBC-ASI should justify the rate (s) currently charged to the Complainant for frame relay service.   

Issue No. 2: The Complainant alleges incorrect billing for local exchange service dating back to 1996.  No relief is requested for this particular issue.  The Complainant indicates being billed $60.75 per month for 8 access lines.  In January of 1996 this rate was increased to $84.45 per month per line.  According to the Complainant, the Company claimed a billing error caused the customer’s rate to increase.  Although this issue could be dropped since no relief is requested, additional information is necessary to determine the proper rate application.  In addition it is unclear whether the Complainant is solely concerned with the applicable rates in 1996 or the current rates.  Attached are copies of SBC Missouri’s local exchange tariff pages identifying the current business local exchange rates for all of its rate groups.  Excelsior Springs, the address of the Complainant, is located in Rate Group B.  Excelsior Springs is in an area associated with the Kansas City Metropolitan Calling Area (MCA) plan, in which MCA service could be obtained at an additional current charge of $46.75.  If the Complainant subscribes to Rate Group B trunk service at $37.80 the total charge for local service is $84.55 ($46.75 + $37.80).  Unless the Complainant requests relief that can be granted by this Commission, this issue could be dropped.

Issue No. 3:  The Complainant alleges the Company incorrectly billed for Integrated Service Digital Network (ISDN) Services from the year 1997 into 2001.  No relief is requested for this particular issue.  This issue appears to be raised to try to demonstrate a trend of incorrect billing and collection practices by the Company.  This account appears to no longer be active.  Nevertheless, ISDN is a digital transmission service used for either or both voice and data traffic.  SBC Missouri’s tariff itemizes many individual ISDN rate elements.  Further information is needed regarding the customer’s specific provisioning of ISDN service to determine whether the $306.17 total charge for the service is correct.  Given that the Complainant has not subscribed to ISDN service in several years, it is doubtful whether this particular issue can be resolved.  Moreover, unless the Complainant requests relief that can be granted by this Commission, this issue could be dropped.

Issue No. 4:  The Complainant alleges the Company incorrectly connected the customer’s ISDN services to another customer in 2001.  Relief is requested in Issue No. 4 in the form of restitution for lost business revenues and the reimbursement of costs to correct the problem.  The relief requested by the Complainant appears to go beyond the scope of the Commission’s authority.  Based on advice from the Commission’s General Counsel the requested relief cannot be granted by this Commission.  Unless the Complainant requests relief that can be granted by this Commission, this issue could be dropped.

Conclusions

Issue Nos. 2, 3 and 4 can be dropped from this complaint because no relief is requested that can be provided by this Commission.  In regards to Issue No. 1, the Complainant should be directed to formally respond as to whether it wants to proceed with the complaint.  If so, the Complainant should file such a response within a certain time frame or alternatively, re-file or amend its complaint to specifically identify SBC Missouri and SBC Advanced Solutions, Inc. as the respondents.  If the Complainant indicates it wants to proceed with the complaint, the Commission should make SBC Missouri and SBC Advanced Solutions, Inc. parties to this case.  Absent a response from the Complainant within a certain time frame this case should be closed.    

Attachment

� As will be explained in this report, an issue exists whether the Complainant has properly identified the respondent party.  For ease of discussion, the term “Company” will generically refer to Southwestern Bell companies.
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