MO PSC CASE NO. TO-2005-0336
MASTER LIST OF ISSUES BETWEEN SBC MISSOURI AND SPRINT

DPL#2 - PHYSICAL COLLOCATION

	Issue Statement
	Issue No.
	Appendix and Section(s)
	SPRINT Language
	SPRINT Position
	SBC MISSOURI Language
	SBC MISSOURI Position

	
	
	01D Physical Collocation
	
	
	
	

	Should Sprint be allowed to place alternative equipment and facilities on SBC-13STATE premises?
	1
	1.3
	The terms “Telephone Exchange Service”, “Exchange Access” and “Network Element” are used as defined in 47 U.S.C. § 153(47), 47 U.S.C. § 153(16), and 47 U.S.C. § 153(29) of the Act, respectively.
	Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005.


	The terms “Telephone Exchange Service”, “Exchange Access” and “Network Element” are used as defined in 47 U.S.C. § 153(47), 47 U.S.C. § 153(16), and 47 U.S.C. § 153(29) of the Act, respectively.
	No. The CFR Title 47, Part 51, Subpart D (51.323(b)(3)) states in part…For a piece of equipment to be utilized primarily to obtain equal in quality interconnection or nondiscriminatory access to one or more unbundled network elements, there also must be a logical nexus between the additional functions the equipment would perform and the telecommunication services the requesting carrier seeks to provide to its customers by means of the interconnection or unbundled network element… SBC-13STATE agrees that the FCC rules allow the Collocator to install multifunctional equipment, but multifunctional equipment is not the same as “alternative equipment and facilities”. Sprint should not be allowed to place equipment in their collocation space that is not solely for the purposes of (i) transmitting and routing Telephone Exchange service or Exchange Access, or (ii) obtaining access to SBC-13STATE’s Lawful Unbundled Network Elements (Lawful UNEs). 

	Should Sprint be allowed an exception in their insurance policy that does not cover full replacement?

Sprint Issue
	2
	5.8.1.1.4


	5.8.1.1.4
All Risk Property coverage on a full replacement cost basis insuring all of Collocator’s personal property situated on or within the Eligible Structure or the Dedicated Space.  Collocator releases SBC-13STATE from and waives any and all right of recovery, claim, action or cause of action against SBC-13STATE, its agents, directors, officers, employees, independent contractors, and other representatives for any loss or damage that may occur to equipment or any other personal property belonging to Collocator or located on or in the space at the request of Collocator when such loss or damage is by reason of fire or water or the elements or any other risks that would customarily be included in a standard all risk casualty insurance policy covering such property, regardless of cause or origin, including negligence of SBC-13STATE, its agents, directors, officers, employees, independent contractors, and other representatives.
	Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005.


	5.8.1.1.4
All Risk Property coverage on a full replacement cost basis insuring all of Collocator’s personal property situated on or within the Eligible Structure or the Dedicated Space.  Collocator releases SBC-13STATE from and waives any and all right of recovery, claim, action or cause of action against SBC-13STATE, its agents, directors, officers, employees, independent contractors, and other representatives for any loss or damage that may occur to equipment or any other personal property belonging to Collocator or located on or in the space at the request of Collocator when such loss or damage is by reason of fire or water or the elements or any other risks that would customarily be included in a standard all risk casualty insurance policy covering such property, regardless of cause or origin, including negligence of SBC-13STATE, its agents, directors, officers, employees, independent contractors, and other representatives.
	No, Sprint’s Risk Property insurance coverage should apply when loss or damage is by reason of fire or water or the elements or any other risks that would customarily be included in a standard all risk casualty insurance policy covering such property, regardless of cause or origin, including negligence of SBC-13STATE, its agents, directors, officers, employees, independent contractors, and other representatives.

But for the requirement that SBC-13STATE let third parties such as Sprint into its Central Offices, it would not have to be concerned about whether its negligence damaged anyone’s equipment but its own.  SBC-13STATE does not seek to gain an unfair advantage, but seeks not to be held accountable for minor accidents.  



	Should SBC Missouri be required to waive its subrogation rights?


	3
	5.8.1.1.5


	5.8.1.1.5
Property insurance on Collocator’s fixtures and other personal property shall contain a waiver of subrogation against SBC-13STATE, and any rights of Collocator against SBC-13STATE for damage to Collocator’s fixtures or personal property are hereby waived. Collocator may also elect to purchase business interruption and contingent business interruption insurance, knowing that SBC-13STATE has no liability for loss of profit or revenues should an interruption of service occur that is attributable to any Physical Collocation arrangement provided under this Appendix.
	Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005.


	5.8.1.1.5
Property insurance on Collocator’s fixtures and other personal property shall contain a waiver of subrogation against SBC-13STATE, and any rights of Collocator against SBC-13STATE for damage to Collocator’s fixtures or personal property are hereby waived. Collocator may also elect to purchase business interruption and contingent business interruption insurance, knowing that SBC-13STATE has no liability for loss of profit or revenues should an interruption of service occur that is attributable to any Physical Collocation arrangement provided under this Appendix.
	Sprint’s additional language seeks to impose an obligation on SBC-13STATE that it does not currently have and the language does not clarify SBC-13STATE’s rights to subrogation. SBC-13STATE believes that its language is standard landlord/tenant-type language, and it is language that has been agreed to by every other Collocator with which SBC-13STATE does business, as has the waiver of right to subrogation against SBC-13STATE language. SBC-13STATE is required as the landlord to allow third parties such as Sprint to locate in our Central Offices, so SBC-13STATE is not required to reciprocate.

	SBC Issue

Should Sprint be allowed to limit the amount of insurance to be purchased by SBC-13STATE should Sprint fail to maintain insurance coverage?


	4
	5.8.1.1.6


	5.8.1.1.6
SBC-13STATE requires that companies affording insurance coverage have a B+ VII or better rating, as rated in the A.M. Best Key rating Guide for Property and Casualty Insurance Companies.

A certificate of insurance stating the types of insurance and policy limits provided the Collocator must be received prior to commencement of any work.  The insurance provisions and requirements are reciprocal to SBC-13STATE as well.  If a certificate is not received, SBC-13STATE will notify the Collocator, and the Collocator will have five (5) business days to cure the deficiency.  If the Collocator does not cure the deficiency within five (5) business days, Collocator hereby authorizes SBC-13STATE, and SBC-13STATE may, but is not required to, obtain insurance on behalf of the Collocator as specified herein.  SBC-13STATE will invoice Collocator for the costs incurred to so acquire insurance
	Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005.


	5.8.1.1.6
SBC-13STATE requires that companies affording insurance coverage have a B+ VII or better rating, as rated in the A.M. Best Key rating Guide for Property and Casualty Insurance Companies.

A certificate of insurance stating the types of insurance and policy limits provided the Collocator must be received prior to commencement of any work.  The insurance provisions and requirements are reciprocal to SBC-13STATE as well.  If a certificate is not received, SBC-13STATE will notify the Collocator, and the Collocator will have five (5) business days to cure the deficiency.  If the Collocator does not cure the deficiency within five (5) business days, Collocator hereby authorizes SBC-13STATE, and SBC-13STATE may, but is not required to, obtain insurance on behalf of the Collocator as specified herein.  SBC-13STATE will invoice Collocator for the costs incurred to so acquire insurance
	No, Sprint should be required to maintain the designated level of insurance coverage and if fails to do so, SBC-13STATE should be allowed to obtain insurance on behalf of Sprint for whatever time limit is necessary. SBC 13-STATE can not predict how long Sprint will go without insurance coverage and requires the ability to acquire insurance on their behalf. 



	Sprint Issue

Must Sprint notify SBC of every change to its insurance policies?

SBC Issue

Should Sprint be allowed to materially change their insurance coverage and not notify SBC-13STATE?
	5
	5.8.1.1.6.1
	5.8.1.1.6.1 The cancellation clause on the certificate of insurance will be amended to read as follows:

SHOULD ANY OF THE ABOVE-DESCRIBED POLICIES BE CANCELLED, THE ISSUING COMPANY WILL MAIL 30 DAYS WRITTEN NOTICE TO THE CERTIFICATE HOLDER.


	No. “Material” is not defined in the agreement and, absent a case by case finding of fact, is incapable of definition.  Lacking such definition SBC’s language will, in practice, require Sprint’s insurance carrier to notify SBC of each and every change to Sprint’s policies; something that the insurance carrier will not agree to do. Such notice to SBC provides no appreciable benefit to SBC, especially in light of the detailed and precise insurance requirements Sprint must meet to maintain compliance with this agreement, and therefore there is no justification for the substantial burden such a requirement would place on Sprint and/or Sprint’s insurance carrier.
	5.8.1.1.6.1 The cancellation clause on the certificate of insurance will be amended to read as follows:

SHOULD ANY OF THE ABOVE-DESCRIBED POLICIES BE CANCELLED  OR MATERIALLY CHANGED, THE ISSUING COMPANY WILL MAIL 30 DAYS WRITTEN NOTICE TO THE CERTIFICATE HOLDER.


	No, Sprint should be required to maintain the designated level of insurance coverage and if fails to do so, must notify SBC-13STATE of any material change or cancellation of the certificate of insurance. SBC-13STATE designated level of insurance coverage is conceived to be a reasonable amount for CLECs to maintain in case of unforeseen incidents.  SBC-13STATE could be left exposed and not be aware of such exposure. Sprint provides no reasoning for eliminating the language so SBC-13STATE language should prevail.

	Is the proposed definition of “necessary” inconsistent with FCC rules?
	6a
	9.1.1
	9.1.1     In accordance with section 251(c)(6) of the Act, the Collocator may collocate equipment for Physical Collocation if such equipment is necessary for interconnection to SBC-13STATE under 47.U.S.C. § 251(C) (2) or accessing SBC-13STATE's Lawful UNEs under 47.U.S.C. § 251(C) (3) of the Act.  Such uses are limited to interconnection to SBC-13STATE's network "for the transmission and routing of Telephone Exchange service or Exchange Access or for access to SBC-13STATE's Lawful UNEs "for the provision of a telecommunications service.
	Yes.  SBC’s definition of “necessary” is too narrow and taken out of context from the DC Circuit Court’s opinion.  The court states in its 2000 decision GTE v. FCC, “We

do not mean to vacate the Collocation Order to the extent that it merely requires LECs to provide collocation of competitors'

equipment that is directly related to and thus necessary, required, or indispensable to  "interconnection or access to unbundled network elements.” Anything beyond this, however, demands a better explanation from the FCC, for the current rules under the Collocation Order make no sense in light of what the statute itself says. And the Commission must operate within the limits of "the ordinary and fair meaning of [the statute's] terms." Iowa Utilities Bd., 525 U.S. at 390.”

Collocation Remand Order, ¶ 20 

“Necessary” balances two purposes: 1) to promote competition and innovation, and 2) to protect ILEC property interests from unwarranted intrusion.

Collo Remand Order ¶ 21 FCC’s definition of “Necessary” , “…we now conclude that equipment is “necessary” for interconnection or access to unbundled network elements within the meaning of section 251(c)(6) if an inability to deploy that equipment would, as a practical, economic, or operational matter, preclude the requesting carrier from obtaining interconnection or access to unbundled network elements.”

Collo Remand Order ¶ 30 “…we conclude that section 251(c)(6) allows the interconnecting carrier to collocate any equipment necessary for interconnecting with the incumbent LEC at a level equal in quality to that which the incumbent obtains within its own network or the incumbent provides to any affiliate, subsidiary, or other party.”

  The FCC’s Collo Remand Order states in ¶18 “We agree with the D.C. Circuit and many of the commenter that “any search for [the] ‘plain meaning’” of “necessary” as used in this provision “is fruitless.” 
	9.1.1
In accordance with section 251(c)(6) of the Act, the Collocator may collocate equipment for Physical Collocation if such equipment is necessary for interconnection to SBC-13STATE under 47.U.S.C. § 251(C) (2) or accessing SBC-13STATE's Lawful UNEs under 47.U.S.C. § 251(C) (3) of the Act.  For purposes of this Section, "necessary" means directly related to and thus necessary, required, or indispensable to interconnection or access to Lawful UNEs.  Such uses are limited to interconnection to SBC-13STATE's network "for the transmission and routing of Telephone Exchange service or Exchange Access" or for access to SBC-13STATE's Lawful UNEs "for the provision of a telecommunications service."  


	No, SBC-13STATE’s language is directly from the FCC’s Collocation Remand Order which was based on the D.C. Circuit opinion which makes SBC-13STATE’s language more accurate. 

See Issue# 1.

	Sprint Issue Statement:

Should SBC disallow collocation of equipment that Congress and the FCC believes to be necessary for competition?
** Note: Same Issue as Virtual Collocation #1 **
	6b
	9.1.4
	SBC-13STATE will allow collocation of other Multifunctional Equipment, and SBC-13STATE will voluntarily allow collocation of Remote Switch Module (RSM) solely under the following conditions:  (1) the Remote Switch Module (RSM) may not be used as a stand-alone switch; it must report back to and be controlled by a Collocator identified host switch and direct trunking to the Remote Switch Module (RSM) will not be permitted; (2) the Remote Switch Module (RSM) equipment must be used only for the purpose of interconnection with SBC-13STATE’s network for the transmission and routing of Telephone Exchange service or Exchange Access or for access to SBC-13STATE's Lawful UNEs for the provision of a telecommunications service.  SBC-13STATE voluntarily will allow Collocator to collocate, on a non-discriminatory basis, other Multifunctional Equipment only if SBC-13STATE and Collocator mutually agree to such collocation
	SBC’s  proposed  provision in 9.1.4 is too restrictive and does not comport with 47CFR 51.323 (b)(3) that permits collocation of multifunctional equipment.  SBC agrees to collocation of multi-functional equipment in 9.1.5 of the agreement.

The FCC ruled against SBC on this very same issue in the 2001 Collo Remand Order, and SBC is offering the same anachronistic arguments today.

Collo Remand Order ¶34 We find that in certain circumstances collocation of multi-functional equipment is consistent with the statutory language and purposes.  

Collo Remand Order ¶36  “We conclude that the best way to address the court’s concerns regarding multi-functional equipment is to require an incumbent LEC to allow collocation of that equipment, if the primary purpose and function of the equipment, as the requesting carrier seeks to deploy it, are to provide the requesting carrier with “equal in quality” interconnection or “nondiscriminatory access” to one or more unbundled network elements”

Collo Remand Order ¶40   We recognize that much, and perhaps most, of the multi-functional equipment that requesting carriers may wish to collocate is smaller (and therefore requires less space), requires less power, and generates less heat than any available single-function equipment.  Collocation of this multi-functional equipment therefore likely would not entail any appreciably greater imposition on the incumbent’s space and supporting infrastructure than single-function equipment would entail.  In addition, the record indicates that multi-functional equipment is rapidly replacing, if not making obsolete, single-function equipment.  To the extent single-function equipment is available, it is unlikely to place significantly lesser demand on the incumbent’s space and supporting infrastructure than multi-functional equipment that meets our standard.  We therefore find that collocation of multi-functional equipment in the circumstances described above is consistent with the statutory language and purposes.

Collo Remand Order ¶40   In finding that in certain circumstances collocation of multi-functional equipment is consistent with the statutory language and purposes, we reject, on the one hand, positions that would result in a blanket prohibition of multi-functional equipment and, on the other hand, proposals that would result in the adoption of a standard without real limiting principles.  Specifically, we reject BellSouth’s, SBC’s, and Verizon’s argument that an incumbent LEC must be allowed to preclude collocation of any equipment that includes one or more functionalities whose deployment is “unnecessary” for interconnection or access to unbundled network elements.  We find this approach to be unreasonably narrow and disconnected from the statutory purposes.  As an initial matter, we are not persuaded by BellSouth’s, SBC’s, and Verizon’s argument that the statute compels this approach.  On the contrary, this approach would require that section 251(c)(6) limit requesting carriers to collocation of “functionalities necessary for interconnection or access to unbundled network elements.”  We find no basis in the statutory language, broader statutory scheme, or the legislative history for interpreting the statute in this way.  

Collo Remand Order ¶42   As discussed above, section 251(c)(6) reflects the congressional desire to promote competition and technological innovation, while recognizing the incumbent’s interest in using and managing its property.  BellSouth’s, SBC’s, and Verizon’s approach toward multi-functional equipment fails to balance these congressional goals, instead focusing solely on the impact multi-functional equipment may have on their property interests
	SBC-13STATE does not allow collocation of other Multifunctional Equipment, except that SBC-13STATE will voluntarily allow collocation of Remote Switch Module (RSM) solely under the following conditions:  (1) the Remote Switch Module (RSM) may not be used as a stand-alone switch; it must report back to and be controlled by a Collocator identified host switch and direct trunking to the Remote Switch Module (RSM) will not be permitted; (2) the Remote Switch Module (RSM) equipment must be used only for the purpose of interconnection with SBC-13STATE’s network for the transmission and routing of Telephone Exchange service or Exchange Access or for access to SBC-13STATE's Lawful UNEs for the provision of a telecommunications service.  SBC-13STATE voluntarily will allow Collocator to collocate, on a non-discriminatory basis, other Multifunctional Equipment only if SBC-13STATE and Collocator mutually agree to such collocation
	

	Can SBC-13STATE exclude collocation of switching equipment?
** Note: Same Issue as Virtual Collocation #2 **
	7
	9.1.5
	9.1.5  SBC-13STATE will not allow collocation of stand-alone circuit switching equipment.
	The FCC explicitly states that an ILEC is not required to allow collocation of circuit switched equipment, but does allow stand alone switching otherwise. 

Collo Remand Order ¶45   “…we now agree with competitive LECs that switching or routing capability is necessary to access all the features, functions, and capabilities of unbundled local loops.  Specifically, as discussed below, we find that, in certain instances, switching and routing equipment meets our equipment standard and is thus “necessary” equipment entitled to collocation pursuant to section 251(c)(6).”

Collo Remand Order ¶47   “…certain types of switches and routers are dramatically smaller than others, and thus impose significantly lesser burdens on an incumbent’s property interests if collocated.  Specifically, technological advances have enabled manufacturers to develop relatively small makes and models of switches and routers that resemble and generally are roughly the same size as consumer electronics equipment, such as stereos.  We conclude that as a practical, economic, and operational matter, this innovative equipment is available to a requesting carrier to access those features, functions, and capabilities of unbundled local loops for which switching or routing is needed.
Collo Remand Order ¶48  “…Specifically, in light of the practical, economic, and operational availability of newer and much smaller switches and routers as well as the lesser burden collocation of that equipment imposes on an incumbent’s property interest, we find that traditional circuit switches generally do not meet the equipment standard we adopt today.”

   Collo Remand Order ¶50 “We recognize that this conclusion differs from the Commission’s prior holding that stand-alone switches or routers are not entitled to collocation pursuant to section 251(c)(6) in any instance.
  We find here, however, that the Commission’s prior analyses of the statutory standard were incomplete because they did not fully address the different purposes for which requesting carriers might deploy “necessary” equipment.”  

Collo Remand Order ¶51 “Based on this record, we are now convinced that, as a practical, economic, or operational matter, a requesting carrier may require switching or routing equipment to be able to access all of the features, functions, or capabilities of unbundled local loops.”

1.    Collo Remand Order ¶54   “…incumbent LECs cannot exercise de facto veto power over their collocated competitors’ choice of equipment and network architecture, and instead grants competitors sufficient flexibility with which to make reasonable equipment choices that overcome practical, economic, and operational constraints in a manner that protects the incumbent’s property interests.
	9.1.5
For purposes of this Section, "Multifunctional Equipment" means equipment that has (1) functions that make the equipment "necessary for interconnection or access to Lawful UNEs and (2) additional functions that are not "necessary" for these purposes.  Such additional functions include, but are not limited to, switching and enhanced service functions. SBC-13STATE will not allow collocation of stand-alone switching equipment or any enhanced services equipment.
	SBC-13STATE does not seek to exclude stand-alone switching and under the FCC requirements the standard is not as clear as Sprint wants to imply. SBC-13STATE has new language to offer which is more in line with the FCC ruling.

	Should Sprint be allowed to collocate equipment in SBC-13STATE premise while this equipment goes through the dispute resolution process?
** Note: Same Issue as Virtual Collocation #3 **
	8
	10.1.3
	10.1.3  In the event SBC-13STATE believes that collocated equipment is not necessary for interconnection or access to Lawful UNEs or determines that the Collocator’s equipment does not meet the minimum safety standards, the Collocator may install the equipment while the parties resolve the issue through the dispute resolution process. Dispute resolution procedures are covered in the Agreement.   If the Parties do not resolve the dispute under those dispute resolution procedures, SBC-13STATE or Collocator may file a complaint at the Commission seeking a formal resolution of the dispute.  If it is determined that the Collocator's equipment does not meet the “necessary” standards or minimum safety standards above, the Collocator must be responsible for remedy of the situation which may include equipment removal within 20 days.
	Yes.  Sprint submits that it must not be hindered from competing in the marketplace by equipment evaluation and dispute resolutions processes.  Nearly all equipment used for collocation today meets NEBS1 safety standards.   If the dispute is over safety, it should be resolved quickly between the two parties, since the FCC’s requirement is for NEBS1 compliance for collocated equipment.  SBC’s proposed use of the word  “necessary” could be rather troubling since the definition of “necessary” is not defined.
	10.1.3
In the event SBC-13STATE believes that collocated equipment is not necessary for interconnection or access to Lawful UNEs or determines that the Collocator’s equipment does not meet the minimum safety standards, the Collocator must not collocate the equipment unless and until the dispute is resolved in its favor.  The Collocator will be given ten (10) business days to comply with the requirements and/or remove the equipment from the collocation space if the equipment was already improperly collocated.  Dispute resolution procedures are covered in the Agreement.   If the Parties do not resolve the dispute under those dispute resolution procedures,  or Collocator may file a complaint at the Commission seeking a formal resolution of the dispute.  If it is determined that the Collocator's equipment does not meet the minimum safety standards above, the Collocator must not collocate the equipment and will be responsible for removal of the equipment and all resulting damages if the equipment already was collocated improperly.
	No, Sprint should not be allowed to install any equipment that is not necessary for interconnection according to the Act and that does not meet safety requirements as set forth in Telcordia documentation, NEBS, or that the equipment has no known history of safety problems.    SBC-13STATE should not be required to deploy on behalf of Sprint any equipment that is not solely necessary for the transmission and routing of Telephone Exchange service or Exchange Access. Permitting such collocation threatens the integrity of SBC-13STATE and others' networks and would permit Sprint to ignore federal law.  SBC-13STATE's language also provides a reasonable time period for Sprint to remove any offending equipment.




�	See Advanced Services First Report and Order, 14 FCC Rcd at 4778-79, para. 31; Local Competition Order, 11 FCC Rcd at 15794, para. 581. 





Key:  
Underline language represents language proposed by SPRINT and opposed by SBC MISSOURI. 
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Bold represents language proposed by SBC MISSOURI and opposed by SPRINT. 
Sprint Responsive Version – April 25, 2005
  Shaded areas represents language mutually agreed upon by SPRINT and SBC MISSOURI


