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BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION 
 

In the Matter of the Application of  ) 
KCP&L Greater Missouri Operations ) File No. ER-2010-0356 
Company for Approval to Make Certain ) 
Changes in its Charges for Electric  ) 
Service.     ) 

 
DOGWOOD ENERGY, LLC'S REPLY TO GMO’S APPLICATION FOR REHEARING 

 
 Comes now Dogwood Energy, LLC pursuant to 4 CSR 240-2.080 and Commission Order, 

and for its Reply to GMO’s Application for Rehearing states to the Commission: 

 1. The record shows that GMO has not exercised its option to purchase the Crossroads 

generating plant and has not leased that plant (and accordingly has never obtained the requisite 

advance Commission approval to acquire the plant pursuant to Section 393.170). The record shows 

that GMO has an agreement (albeit a document that is not in evidence) under which it makes 

periodic payments for energy and capacity, for the limited term of the agreement. The record shows 

that the agreement is simply a purchase power agreement, which has been assumed by GMO. Under 

that agreement, Clarksdale as plant owner and operator bears the risks of underperformance and the 

other liabilities of an owner/operator. Clarksdale employed tax exempt municipal financing to build 

its plant, which would be voided if GMO acquired the plant. (Janssen Rebuttal, p. 7-8; Rollison 

Rebuttal, p. 2-4; Weisensee Direct, p. 55; Crawford Tr. 4053, 4059; GMO Initial Brief, p. 9). The 

Commission recognizes these facts in its Report and Order, at pages 88-89. 

2.  In its Application for Rehearing, Dogwood establishes that the Commission cannot 

lawfully include the Crossroads plant in GMO’s rate base. Dogwood also establishes that the record 

shows that Crossroads is not the prudent choice, even when recognized as only a purchase power 

arrangement. The Commission essentially agreed, at least in part, when it determined that the 

transmission costs associated with Crossroads are excessive and unreasonable (because the plant is 

not in GMO’s service area where an equivalent source of power could and should be). 
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 3.  GMO has clouded the issues in this proceeding by using imprecise language in its 

testimony and pleadings, including now in its Application for Rehearing. On page 1 of its 

Application, GMO attempts to equate estimated plant valuation to “original costs expended.” But 

GMO has not made such a lump sum purchase; it simply pays for power from Crossroads 

periodically. On page 10 GMO refers to the “time of transfer” of the plant, but the record shows that 

there was no such transfer, just an unapproved accounting change. GMO refers to plant acquisition 

by GPE and “what GPE paid for the facility” on page 14, but all that occurred was an assignment by 

an affiliate to GMO of the contract with Clarksdale (the plant owner/operator) and assumption of 

prospective periodic payments by GMO. Likewise, GMO’s various references to “includ[ing] the 

Crossroads Energy Center in its generation fleet” are misleading.  

 4.  GMO admits at page 16 that the merger transaction did not involve negotiations for 

individual assets. But it fails to concede that it is trying to allocate part of the merger price to 

Crossroads even though it does not own or lease the plant. The only appropriate allocation of a 

portion of the merger price to Crossroads would be an estimate of the market value of the assigned 

contract (i.e. if the contract contains prices for future capacity and energy that were below market 

prices at the time of the merger), for which there is no evidence. The contract could in fact have no 

value or even a negative value, as an asset. But a contract to pay for power over time, for a limited 

period of time, does not have a value equal to the total value of a power plant. 

 5.    The Commission has the authority to examine the annual costs associated with the 

Crossroads purchase power agreement, determine them to be excessive, and only allow adjusted 

costs to be included in operating expenses. For example, the Commission can lawfully determine 

that GMO should be buying power from a plant proximate to its load and accordingly exclude the 

costs of transmission from Mississippi. The evidence certainly shows that such a plant in GMO’s 
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service area (whether Dogwood or a hypothetical expansion of South Harper) would present a better 

solution to GMO’s capacity needs. 

 6.  However, as shown in Dogwood’s Application for Rehearing, and its prior Briefs, the 

Commission does not have the authority to allow GMO to earn a return, or take depreciation 

expense, on a fictitious purchase price for a plant that is still owned by Clarksdale. GMO is not 

entitled to a return when it has not undertaken the risk of investment.  See, e.g., State ex rel 

Associated Natural Gas Co. v. PSC, 706SW2d 870, 875 (Mo App 1985). As a purchaser of power, 

GMO is not a plant owner. Report and Order, Case No. ER-2007-0002 (2007), starting p. 44, aff’d 

State ex rel. Public Counsel v. PSC, 274 SW3d 569, 580-81 (Mo App 2009). GMO is only 

entitled to a return (and depreciation) on its assets, not assets owned by others that sell it power. 

 7.  As shown by Dogwood’s Application for Rehearing, the Commission's Report and Order 

herein is unlawful, unjust and unreasonable regarding the decision to include Crossroads in GMO’s 

rate base.  In this regard, the Report and Order is not supported by substantial and competent 

evidence, and it does not contain adequate findings of fact and conclusions of law. Dogwood has 

provided sufficient reason for the Commission to grant and hold rehearing pursuant to Section 

386.500 RSMo. and 4 CSR 240-2.160.  The Commission should not be deterred by the misleading 

language of GMO’s Application for Rehearing. The Commission should find and conclude that 

the Crossroads Energy Center cannot lawfully or reasonably be included in GMO’s rate base, 

and accordingly adjust the remaining parts of its Report and Order. 

 Pending such rehearing, the Commission should stay the effectiveness of the Report and 

Order and take such other and further action as may be required to preclude new rates taking effect 

for GMO pursuant thereto, in order to protect Dogwood and other ratepayers from unlawful rate 

increases. 
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 WHEREFORE, Dogwood Energy, LLC respectfully requests the Commission to grant its 

Application for Rehearing. 

       
 
 
 
 
 
      Respectfully submitted, 
 
      CURTIS, HEINZ, 
      GARRETT & O'KEEFE, P.C. 
 
      /s/ Carl J. Lumley 
             
      Carl J. Lumley, #32869 
      Curtis, Heinz, Garrett & O'Keefe, P.C. 
      130 S. Bemiston, Suite 200 
      St. Louis, Missouri 63105 
      (314) 725-8788 
      (314) 725-8789 (FAX) 
      clumley@lawfirmemail.com 
       
      Attorneys for Dogwood Energy, LLC 

 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that a true and correct copy of this document was emailed to the parties listed below 
on this 23rd day of May, 2011. 
 
     /s/ Carl J. Lumley  
     ________________________________ 
     Carl J. Lumley 
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General Counsel’s Office 
Missouri Public Service Commission 
200 Madison Street, Suite 800 
P.O. Box 360 
Jefferson City, MO 65102 
gencounsel@psc.mo.gov 
 
Office of the Public Counsel 
200 Madison Street, Suite 650 
P.O. Box 2230 
Jefferson City, Mo 65102 
opcservice@ded.mo.gov 
 
Nathan Williams 
Missouri Public Service Commission 
200 Madison Street, Suite 800 
P.O. Box 360 
Jefferson City, Mo 65102 
Nathan.williams@psc.mo.gov 
 
James Deutsch 
Missouri Retailers Association 
308 E. High Street, Suite 301 
Jefferson City, MO  65101 
jdeutsch@blitzbardgett.com 
 
John B. Coffman 
AARP 
871 Tuxedo Blvd. 
St. Louis, Mo 63119 
john@johncoffman.net 
 
David Woodsmall 
428 e. Capitol Ave., Suite 300 
Jefferson City, MO 65101 
dwoodsmall@fcplaw.com 
 
Stuart Conrad 
3100 Broadway, Suite 1209 
Kansas City, MO 64111 
stucon@fcplaw.com 
 
 
 
 
 
 

Mark Comley 
601 Monroe Street, Suite 301 
P.O. Box 537 
Jefferson City, MO 65102-0537 
comleym@ncrpc.com 
 
Teresa Williams 
City of Lee’s Summit, Missouri 
220 SE Green Street 
Lees Summit, MO  64063 
teresa.williams@cityofls.net 
 
William Steinmeier 
2031 Tower Drive 
P.O.Box 104595 
Jefferson City, MO 65110 
wds@wdspc.com 
 
Diana Carter 
Empire District Electric 
312 E. Capitol Ave. 
P.O. Box 456 
Jefferson City, MO 65102 
dcarter@brydonlaw.com 
 
James Swearengen 
312 East Capitol Ave. 
P.O.Box 456 
Jefferson City, Mo 65102 
lrackers@brydonlaw.com 
 
Steven Jones 
Federal Executive Agencies 
1104 SE Talonia Drive 
Lees Summit, MO  64081 
 
Shayla McNeill 
Federal Executive Agencies 
139 Barnes Ave., Suite 1 
Tyndall AFB, FL  32403 
shayla.mcneill@tyndall.af.mil 
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Michael Amash 
IBEW Local Union 1464 
753 State Ave., Suite 475 
Kansas City, Mo 66101 
mea@blake-uhlig.com 
 
Richard Waers 
IBEW Local Union  
753 State Ave., Suite 475 
Kansas City, KS  66101 
jrw@blake-uhlig.com 
 
Glenda Cafer 
KCP&L Greater Missouri Operations  
Company 
3321 SW 6th Ave. 
Topeka, KS  66606 
gcafer@sbcglobal.net 
 
Susan Cunningham 
KCP&L Greater Missouri Operations 
7028 SW 69th Street 
Auburn, KS  66402 
susan.cunningham@snrdenton.com 
 
Lisa Gilbreath 
KCP&L Greater Missouri Operations 
Company 
4520 Main, Suite 1100 
Kansas City, MO 64111 
lisa.gilbreath@anrdenton.com 
 
James Fischer 
101 Madison Street, Suite 400 
Jefferson City, MO 65101 
jfischerpc@aol.com 
 
Larry Dority 
101 Madison, Suite 400 
Jefferson City, MO 65101 
lwdority@sprintmail.com 
 
 
 
 
 
 
 

Daniel Gibb 
KCP&L Greater Missouri Operations 
Company 
4520 Main Street, Suite 1100 
Kansas City, MO  64111 
dan.gibb@snrdenton.com 
 
Heather Humphrey  
KCP&L Greater Missouri Operations 
Company 
1200 Main 
P.O.Box 418679 
Kansas City, MO 64141 
heather.humphrey@kcpl.com 
 
Karl  Zobrist 
4520 Main Street, Suite 1100 
Kansas City, MO 64111 
kzobrist@sonnenschein.com 
 
Roger Steiner 
4520 Main Street, Suite 1100 
Kansas City, MO  64111 
rsteiner@sonnenschein.com 
 
Neil Sader 
Lee’s Summit Medical Center 
4739 Belleview Ave., Suite 300 
Kansas City, MO 64112 
nsader@sadergarvin.com 
 
James Zokoura 
Lee’s Summit Medical Center 
750 Commerce Plaza II 
7400 West 110th Street 
Overland Park, KS  66210 
jim@smizak-law.com 
 
Sarah Mangelsdorf 
Missouri Department of Natural Resources 
207 West High Street 
P.O. Box 899 
Jefferson City, MO 65102 
sarah.mangelsdorf@ago.mo.gov 
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Dean Cooper 
Missouri Gas Energy 
32 East Capitol 
P.O. Box 456 
Jefferson City, MO 65102 
dcooper@brydonlaw.com 
 
Todd Jacobs 
Missouri Gas Energy 
3420 Broadway 
Kansas City, MO 64111 
todd.jacobs@sug.com 
 
Michael Noack 
Missouri Gas Energy 
3420 Broadway 
Kansas City, MO 64111 
mike.noack@sug.com 
 
Thomas Schwarz 
Missouri Retailers Association 
308 E. High Street, Suite 301 
Jefferson City, MO 65101 
tschwarz@blitzbardgett.com 
 
 
James Lowery 
111 South Ninth Street, Suite 200 
P.O. Box 918 
Columbia, MO 65205-0918 
lowery@smithlewis.com 
 
Thomas Byrne 
1901 Chouteau Avenue 
P.O. Box 66149 (MC 1310) 
St. Louis, MO 63166 
AmerenUEService@ameren.com 
 
 
Wendy Tatro 
Union Electric Company 
1901 Chouteau Ave. 
St. Louis, MO 63166 
AmerenMoService@ameren.com 
 
 
 


