BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of a Working Case )
to Explore Emerging Issues in Utility ) File No. EW-2017-0245
Regulation. )

AMEREN MISSOURI'S RESPONSE TO STAFF REPORT
ON DISTRIBUTED ENERGY RESOURCES

COMES NOW Union Electric Company d/b/a Ameren Missouri (“Company” or
“Ameren Missouri), and for its limited response to the above-referenced Missouri Public
Service Commission (“Commission”) Staff report filed April 5, 2018, states as follows:

1. The Company fully participated in the workshops held in this docket, including
by providing panelists for the panels assembled by the Staff to address the topics listed in the
Commission’s Order Opening a Workshop Regarding Emerging Issues, and Scheduling a
Workshop Meeting.

2. The Company has already provided significant input in this docket. This
response is not intended to be a comprehensive assessment or response to the Staff’s nearly
250-page report, which was issued just 10 days ago.

3. However, because the literal terms of portions of the Staff’s report appears to
suggest to the Commission that it should issue orders in this docket that would clearly be of
general applicability to all electric utilities, and because of the legal concerns such a suggestion
presents, the Company files this limited response.

4. While it is true that Commission orders are presumptively valid, any Commission
order that is in fact a rule is void unless the Commission satisfies the rulemaking requirements of
Section 536.021, RSMo. See State ex rel. Office of Pub. Counsel v. Mo. Pub. Serv. Comm’n, 858

S.W.2d 806, 811 (Mo. App. W.D. 1993); NME Hosps., Inc. v. Dep’t of Social Servs., Div. of



Med. Servs., 850 S.W.2d 71, 74 (Mo. banc 1993). A rule is defined by Section 536.010(6) as
“each agency statement of general applicability that implements, interprets, or prescribes law or
policy[.]”

5. Certain orders recommended by the Staff would constitute such a statement of
general applicability and thus would be rules. However, the Staff recommendation makes no
mention of nor does it acknowledge the requirement that the Commission follow the
rulemaking requirements of Chapter 536 before such a rule can be issued.!

6. At page 2 of the Staff report, the Staff first recommends the promulgation of a
new rule requiring utilities to “specifically analyze the needs, costs and benefits associated
with DER.” As the Staff appears to properly recognize, a rulemaking process would be needed
to adopt any such rule.

7. Following the foregoing recommendation, however, is another Staff
recommendation (summarized in the bullets on page 2 and discussed again on page 10) that the
Commission order utilities (starting, apparently, now) to start maintaining certain information
that Ameren Missouri at least does not maintain today. Staff’s request is not trivial. Indeed,
maintaining such information (in fact, to maintain it would require creating it) would entail the
commitment significant resources and costs. Staff later (on page 10) makes clear that it is the
Staff’s intention that such information would then be used in a “comprehensive DER analysis”
that the Staff also urges the Commission to order electric utilities to perform. These Staff

recommendations — the maintenance of information and the comprehensive study — would

L1t is possible that the Staff does not literally intend for the Commission to issue such orders without following the
rulemaking requirements. A careful reading of the report appears to suggest otherwise, however, because in places
the Staff report clearly recommends that the Commission engage in a rulemaking, but in others, simply recommends
that utilities be directed or ordered by the Commission to take certain steps without any mention of the need for a
rulemaking to do so.



clearly reflect implementation of a policy decision (that such information should be maintained
and that such a study should be conducted), applicable to all electric utilities, but if the Staff
report is literally applied, without engaging in a proper and required rulemaking process. Any
such order would be void.

8. The next section of the Staff’s report may also amount to urging the
Commission to issue an unlawful order. The Staff lists three “initial steps” it believes should
be taken and then asks the Commission to “issue a report . . . directing Staff or the utilities to
proceed as outlined above.” Perhaps what the Staff intends is for the Commission to issue a
non-binding statement indicating its interest in the “initial steps” the Staff lists, but the
Commission cannot lawfully “direct the utilities to proceed as outlined above.”

9. On page 18 of the report, the Staff’s report suggests that the Commission can
simply “open a docket” and then “order utilities” to perform certain analyses. The
Commission could promulgate a rule that requires such analyses (assuming that the same is
otherwise within the Commission’s jurisdiction), but the Commission cannot circumvent the
rulemaking requirements simply by opening some kind of docket.?

10. Staff similarly appears to recommend an unlawful order on page 26 of its report,
where it recommends the Commission order electric utilities to perform evaluations of
differently-sized solar installations. Could the Commission require such an evaluation via a
properly adopted rule? Probably so. However, no such rule exists today.

11.  To be clear, the Company is not addressing the substance of any of the Staff’s
recommendations. The Company’s position on these issues, or at least some of them, was

made known during the workshops. The Company is willing to further discuss the Staff’s

2 Staff notes that these analyses could be required as part of the Special Contemporary Issues provisions of the
existing IRP rules. Whether that would be true will depend on following the process outlined in the IRP rules.



recommendations in some forum. What the Company objects to, however, is the idea that
workshops can be held, that the Staff can then recommend the issuance of certain orders, and
that those orders could be effective without following the requirements of Chapter 536. Such a
process would be unlawful, and to the extent the Staff’s report suggests it, that suggestion is
unlawful as well.
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